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BbicOoKoTeXHONOrn4yHoe npaBo: NOHATUEe, reHe3UC N NepCneKTuBLI

JI.B. BeproBckmii =>4

Poccuiickuit yauBepcuteT ApyxObl HApOJOB, 2. Mocksa, Poccutickas Pedepayus
D<bgl1980@yandex.ru

AHHOTauus. AkmyanvHocms. PaccMaTpuBaeTcsl pa3BUTHE IIpaBa, KaK Peryyisropa oOIIecTBeH-
HBIX OTHOIICHUI B KOPPENSLMH C IIPOLIECCOM IOSBICHUS U UCIIOIb30BAHUS YEJIOBSUECTBOM PA3INIHBIX
TexHoJIoTHii. B mporecce nepexoa OT HU3KUX TEXHOJIOTHH K BBICOKUM OOILECTBO MEPEXUIO TPHU IPO-
MBIIIEHHbIE PEBOMIOLHH M CTOUT Ha IOpore 4eTBepToi. [IpennpuHsaTa NONBITKAa YCTAHOBUTh, HA KAKOM
JTare CBOEro pa3BUTHs HAXOJUTCS COBPEMEHHOE MPaBo, U CTENIEHb B3aUMOIIPOHUKHOBEHHS €r0 C BBICO-
KAMH TEXHOJOTUSAMH. JlenaeTcsi BBHIBOA O MOSBICHHH HOBOTO ()EHOMEHAa — BBICOKOTEXHOJIOTMYHOTO
IIpaBa, BHYTPEHHEH CTOPOHOI KOTOPOIO ABJSAETCS MCIOJIb30BAaHHE BHICOKMX TEXHOJIOTUH ISl PEeLeHUs
3a1a4, MOSBISIIOLINXCS B TIPOIIECCE NPABONPUMEHEHHS, @ BHELIHEH — peryJHpoBaHre OOIECTBEHHBIX
OTHOILICHHUH, BO3HUKAIOIIUX TPH UX UCIOJIb30BaHUU. L{enbto paboThl siBiIsieTcss 000CHOBaHHE HEOOXO M-
MOCTH CHCTEMHO-3BOJIIOLIMOHHOTO MOAX0/a K KaJIpoBOMY, TEXHUUECKOMY U HOPMaTHBHOMY obecrieue-
HUIO JAaJIbHEHINEro pa3BUTUS U (PYHKIIMOHUPOBAHHS BHICOKOTEXHOJIIOTMYHOTO NIPaBa U pa3paboTka 0060c-
HOBaHHBIX TPEUIOKEHHH M0 PELICHHUIO YKa3aHHbBIX 3a1ad. Mamepuaniamu Ui IPOBEACHHS UCCIEI0Ba-
HUSI IOCITY>KHUJIM HaydHbIE TPYJbl CIIELIMAIUCTOB B obnactu (uocoduu, Teopuu npasa, ICUXOIOTUH,
TEXHOJIOTHH, CTATHCTHIECKHUE TaHHBIE, a TAKXKE OIBIT CAMOT'0 aBTOPa CTATHH B OPTaHU3AINH OATOTOBKH
CIELHAIMCTOB BBICIICH KBaMH(DUKALUY, C TOIy4eHHEM KOMIUICKCAa KOMIIETEHIIMH B cepe I0pUCIpyAeH-
LM U BBICOKUX TEXHOJIOTHUH, SBISIOIETOCS CO3aTeNeM 3TOH yueOHO mporpaMMel. Memoodul. Pe3yib-
TaTbl U BBIBOJBI ITOJYYCHBI HA OCHOBC OﬁHLCHay‘{H])IX MCTOAO0B HMCCJICAOBAHUA. JIOTHYCCKOIro, CUCTEM-
HOTO, COLMOJIOTHYECKOrO, a TaKKe YacTHO-HAYYHBIX W CIICIHANBHBIX: CPaBHUTEIHEHO-IIPABOBOTO,
(bOopMaNbHO-IOPUINIECKOT0, TOJIKOBAHHS, CTATUCTUUECKOrO U Ap. Pesynomamur. OO0CHOBaHO U cdop-
MYJIMPOBAHO MOHATHE BBICOKOTEXHOJIOTHYHOTO IIPaBa, MPEI0KEHB! PEKOMEHIAIINH 110 eT0 NanbHeHmen
TEXHOJIOTHYECKOW M HOPMAaTHBHOIM MOJEpHH3ALINY, C/ACIAH PsJ BHIBOJOB, 00YCIABIMBAIOLIMX HE00XO-
JIMMOCTh U3MEHEHHS Ipollecca 00yUeHNs KaJpOoB IOPUINUECKOTO HAIIPABICHHSI.

KaioueBble ciioBa: npaso, HHOOPMALIMOHHBIE TEXHOJIOTHH, IIPABONPHMEHEHHE, BEICOKOTEXHO-
JIOTHYHOE TIPaBO, UCKYCCTBEHHBIM MHTEIUIEKT, HUPPOBOE CyIONPOU3BOJICTBO

KoHukT nHTEpecoB. ABTOp 3asBIISICT 00 OTCYTCTBUU KOH(JIMKTA HHTEPECOB.
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BBegenne

Hawm roBopsrt: 6e3ymert u ¢paHTacT,
Ho, BBI#i11 U3 3aBUCUMOCTH TPYCTHOM,
C romamMy MO3T MBICITUTEST UCKYCHBIH
MBICTUTENS UCKYCCTBEHHO CO3/IaCT.
Gete, 2006

B npenucnoBuun k nepBoMy U3JaHHUIO CBOEH 3HaMeHuTON paboThl «IIponcxox-
JICHHE CEMbH, YaCTHON COOCTBEHHOCTH M rOCYAApCTBa» HEMELKUI MbICIuTeNb Ppu-
JpUX DHIelbC OTMEUall, 4YTO «COIVIACHO MaTepHaIMCTUUYECKOMY IIOHUMAHUIO Olpeie-
JISTFOLTIM MOMEHTOM B MCTOPHH SIBJIETCS, B KOHEYHOM CYETe, IPOU3BOACTBO U BOC-
MIPOM3BOJICTBO HemocpencTBeHHoU xu3am» (Engel’s, 2019:4). T.e. uMeHHO coBepIIICH-
CTBOBAHME TEXHOJIOTU IIPEIONPEAETIIIO JalbHENIIEe pa3BUTHE YEIIOBEYECTBA.

Heo6x01umMo 0TMETHTB, 9TO UCCIIeI0OBAHMUS KJIIACCHKA U OJHOTO U3 OCHOBATENECH
MapKCHU3Ma OTHOCSITCS K TEM dTaraM 3BOJIIOIUH 00IIECTBa, KOTOPBIE MPEIIIeCTBOBAIIH
[IepBoii MpOMBIIITIEHHON PEeBOTIOLMH. B TO BpemMs rocrioACTBOBAIM HU3KHE TEXHOJIO-
THH, UCIIOJIb3YEMbIE C MOMEHTA MOSBJICHHS Y€JI0BEKa, YaCTO TPAJAULIMOHHOTO WIIH He-
MEXaHMYECKOT0 BHJIa, TAKOT0, KaK peMeciia 1 UHCTPYMEHTBI, U OTpaHUYEHHbIE TIPOU3-
BOJICTBOM NpPEIMETOB IMepBoil HeoOxonumocTu. [IpaBo OBLIO TPYAHO OTIMYHUTH OT
00bIuaeB, MICbMEHHBIX UCTOYHUKOB TOTO BPEMEHHU M3BECTHO HEMHOTO.

[To3gHee mouTH OTHOBPEMEHHO B PA3IMYHBIX pailoHaX MUpPa U Ha OOJIBIINX Tep-
PHUTOPUSAX BO3SHUKAIOT BHICOKOPA3BUTHIE NTPABOBBIE KYJIBTYpPHI C 60JIee COBEPIIEHHBIM
YPOBHEM pa3BUTHsI MPABOBOM CHUCTEMBI (€THIIETCKasi, OJIMKHEBOCTOYHAS, MHANNUCKAS,
kuTarckas). O0 5TOM CBUIECTEIHCTBYIOT N3BECTHBIC MPABOBBIC ITAMSITHUKH BCEMUPHOMN
ucropun: Konexe Xammypamu (1792—1750 rr. no H. 3.), 3akonsl XII tabmur (Puwm,
V B. 1m0 H. 3.). [lozguee nosiBunuck Kogexe FOctunuana (Buzantus, VI B. H. 3.),
m3BecTHbIl kak Corpus Juris Civilis («CBoJa pUMCKOTrO TIpaskJaHCKOTO IpaBay),
Lex Salica — Canuueckuii 3akoH unu Canuueckas mpasjaa (3aKOHOJIATENIbCTBO (paH-
koB, V (?) VI B. H. 3.) (Leonenko, 2015).

HecoBepiieHcTBO 1apsAIMUX B TO BpeMsi TEXHOJIOTHM HAIILUIO CBOE OTPakEHUE B
npase. Tak, B JpeBHEMHANICKOM cOOpHHUKe IpaBa «3akoHbl Many» (Muaus, I B. 10 H. 3.)
IIPOBEpPKa MPaBAUBOCTH JAIOIIET0 IMOKA3aHUs B Cy/€ OCYILIECTBISUIACh IIyTEM IIpOBe-
JICHVSI UCTIBITAHWIA B COOTBETCTBHUU C TEXHOJIOTHSIMH, UMEIOITIMHUCS B PACTIOPSIKEHUH
npaBonpuMennTeneii. «ToT, Koro mpUIAIOIMKA OTOHb HE OOXKWIaeT, KOro BojJa He
3aCTaBIseT MOJHATHCS BBEPX M [C KEM| BCKOpE HE CIIydaeTCsl HECUacThsl, JOJIKEH
CUMTATHCSA YUCTHIM B KisTBe»! (. 8, 1. 115).

CoBpeMEeHHbIE UCCIIE0BATENN CYUTAIOT 3TO IEPBBIM IEPUOIOM PA3BUTHS IPaBa
(mpumepno 1o IX—XI BB) 1 Ha3bIBAIOT €ro CTagueil apxanyHoro npasa. OHO B 3TO

! 3akonsl npeBuux Apue — 3akonbl Many. M.: Byaymiee 3emiu, 2019. C. 124.
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BpEMS HOCHJIO HECUCTEMAaTU3UPOBAHHBIN XapakTep, OTCYTCTBOBAJIO PA3/I€ICHHUE HA OT-
pacsiin. HopMbI yrosioBHOTo, rpa’kJaHCKOr0, aIMUHUCTPATUBHOIO IPaBa U JIp. HaXO/IU-
JIUCh BIEPEMEIIKY B OZTHOM HOPMATUBHOM aKTe.

Crenyronmm nepuoaoM pasBUTHS mpaBa cuurtaercsa nepuoj ¢ [X—XI BB. mo
XV—XVII BB., KOTOpPHII NOIYYNII HA3BAHKUE COCIOBHOE NMPABO.

OTOT Nepuoa B UCTOPUU YEJIOBEUECTBA 0XAPAKTEPU30BAJICS PAa3BUTHUEM SKOHO-
MUKH U pa3jieJeHrueM 00LIeCTBa 10 COCIOBUAM ((eoanbl, KpeCcThsHE, TyXOBEHCTBO U
T.J1.), 4YTO OKa3ajo OO0JIbIIOE BIMSHUE HA Pa3BUTHE MIpaBa B Pa3JIMUHBIX CTPAHAX MUpA.

B 310 Bpems B Poccun nosisuiucs «Pycckas npasaa» (IX—XII BB.), Cyne6Huk
Wpana I1I (1497 r.) u Cyne6nux Msana IV (1550 r.). IlepBbIM e4aTHBIM MaMATHUKOM
pycckoro mpaBa crano CobopHoe ynoxkenne raps Ajnekces Muxaitmosuda (1649 r.).

OnHAako TEXHOJIOTMM €Il€ HaXOAWINCh Ha JOCTaTOYHO HEBBICOKOM YPOBHE.
O TOM, 4TO HU3KHI YPOBEHB CPEACTB KOMMYHHUKALIMU U TPAHCIIOPTA HEraTUBHO BIUSET
Ha CKOPOCTh OCYILIECTBIIEHUSI NMPABOCYAMs, YIIOMHUHAETCA U B AHIVIMHCKOM «AKTE O
JTy4nieM odecredeHny cBOOOAbI MOAaHHOTO U O MPEAYPEKICHUN 3aTOYEHUH 32 MO-
psamu» («habeas corpus act») ot 26 mast 1679 1., B KOTOpOM yKa3bIBaeTcs Ha TO, YTO
eciu npeacTaBaT npukas Habeas corpus 10KHOCTHOMY JIUILy, TO IOCIEHEE 00s13aHO
JOCTaBUTb apECTOBAHHOIO B CYJI, «ECIU MECTO 3aKJIIOYEHHS] O3HAYEHHOI'O JIMLA HAXO0-
JUTCSL HA PacCTOHUM OosbiieM yeM 20 MUJIb OT MECTA. .. I'/Ie CYA... WIH YIIOMSHYTOE
JUIIO NpeOBIBaeT.., HO He cBbime 100 Muib, To B Tedenne 20 aHel mocie BhIeynoMs-
HYTOTO BPYYCHHUS — M HE MO3HEE) .

3HauMTeNbHBIE W3MEHEHHs B JKM3HM oOmiecTBa mpou3ouutd mnocie Bropoi
MIPOMBIIIIIEHHON PEBOJIIOLUH, B IPOLECCE KOTOPOW COBEPIIEHCTBOBAINUCH TPAHCIIOPT
U CpeICTBa MPOU3BOACTBA, U KOTOPAs B3sIa CBOE Haudano npubnusutensHo ¢ 1870 r.
U AJUIach 710 epBoi MUPOBOI BOMHEBL B mpornecce nepexoaa obuiecTBa OT TpaauLiu-
OHHOT'0, OCHOBaHHOT'0 Ha CENTbCKOXO03iCTBEHHOM MPOU3BOICTBE, K MHAYCTPUATHHOMY
Hayajach TPETbsS CTaIusl Pa3BUTHA IpaBa — PA3BUTOr0 WJIH 00LIErocyaapcTBeH-
HOrO npasa.

B 310 XK€ Bpems OTKpBIBAIOTCS XKeyle3Hble noporu B ApreHtuHe u Poccun
(MockoBcko-Cmonenckas), B 1901 r. Parc Mnait Onnc 3amateHTOBan KOHBEHEpHOE
MPOM3BOACTBO aBTOoMOOMIeH (a He ['enpu Dopa!) u cran Mpou3BOIAUTH 3HAMEHHUTHIE
onacmobmy, B 1904 r. Hadanock ctpouTenbeTBO [laHamMckoro xaHanma. DieKTpude-
CTBO IPHIIUIO HA CMEHY Iapa, OCHOBHOTO MCTOYHHUKA SHepruu Ha (adbpukax. [TosBu-
nch TenedoH U Tenerpad, pa3BETBICHHBIE CETH JKEIE3HOIOPOKHBIX U aBTOMOOMIIb-
HBIX jopor. TlosBieHne 3TUX TEXHOJOTUH OOOCTPUIIO MPOTUBOPEUHS B PAIUYHBIX
CJIOSIX OOILECTBA.

Pa3BuTHe mpaBa B 3TOT mepuoA ONpEAENeHO, B MEPBYIO OYepellb, MPOTEKAI0-
IIMMHU TIPOLIECCAMU BHYTPU OOILECTBA, KAaNUTAJIM3M IIE€pelie] B CBOK BBICIIYIO
dbopMy — uMIEpUaIn3M, YTO NPUBEIO K OONBIIOMY KOJMYECTBY Pa3HOOOPA3HBIX
COIMAHHBIX KOH(MIMKTOB. Y CIIOKHUIIMCH MPOIIECCHI YIIPABICHUS YKOHOMUKOH, CTaTH
OypHO pa3BUBATHCS HHTETPAITMOHHBIC TTPOIIECCHI.

2 3akoHoaTenbCTBO AHruMiicKoii peomonuu 1640—1660 rr. Cocr. H. I1. Imurpesckuii; Akan. nayk CCCP.
Wu-1 npaBa. Mockga; Jlennnrpaa: U3n-so u 2-s tun. M3a-sa Akan. nayk CCCP, 1946 (Mocksa: O6pasioBas
tui.). C. 45.
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ABTOMaTH3a1Ms IPOU3BOACTBA, MMOJYYCHHE U OCBOCHHE YEIIOBEUYECTBOM aTOM-
HOW SHEpPrur, KOMIIBIOTEPU3ALUS YIPABICHHS, YBEIUUYEHHE CKOPOCTH U TOYHOCTH
MIPOM3BOIUMBIX pa0OT XapaKTEPHU3yeT TPETHIO MPOMBIIUICHHYIO PEBOJIOIHMIO, HAYaB-
mrytocst B 1960-x rr. (Salomon, 1984).

[MosiBnsieTcs octpass HEOOXOAMMOCTH B 0Oojee [eTalbHOM peryJupOBaHUU
BO3HUKAIOIIMX U Pa3BUBAIOIIMXCS OOLIECTBEHHBIX OTHOIIEHUH, 4YTO MPHUBOJIUT
K BBIICJICHUIO U3 MCTOPUYECKU CIIOXKUBIIMXCS OTpacjieil mpasa, B MEPBYIO OYEpPEb
IPa)X/JTaHCKOTO, HOBBIX OTpaciei, PperyjIupyrolux MEIUIHHCKYI0, CTPaxoBYIo,
OAHKOBCKYIO U MHBIEC BUJIBI JACSITEILHOCTH.

[Tocneanue roapl OTIIMYAIOTCS MMOMCTHHE B3PBIBHBIM PAa3BUTHEM TEXHOJIOTHIA.
CoBepIeHCTBYIOTCS CpeACcTBa TOodydeHUs W 00paboTku wmHpopmammu. CKOPOCTH
NuTepuera crpemutensHo yBemmauBaeTcs (B 2010 1. gocTymHas B TO BpeMsl TEXHOJIO-
rusi 3G obecrieynBana CKOPOCTh Iepenadyd maHHbIX 1,5—2 Mowut/c, B 2019 T.
4G — 100 M6wut/c, a B 2021 r. Kuraii, FOxnas Kopes 3anyctwm 5G, koTopas Ha
945 % osicTpee, yuem 4G). 1o nannbiM Statista, 8 2010 r. B iHTepHeTe Ob10 2 3eTTa-
Gaitra narHbIX". B 2020 T. 3TO YKCIIO COCTABISET yxe 59 3erradaiiT. B nauane nexabps
2020 r. KuTalCKUe CIEeUUaIUCThl COOOIIMIIN, YTO JOCTUIIIN KBAHTOBOTO MPEBOCXOI-
cTBa. 53-kyOuTHBIN KOoMIBbIOTED 32 200 cekyHA paccuuTai pe3yibTar 3aJauu, Ui pe-
HICHHUSI KOTOPOI caMOMy MOITHOMY COBPEMEHHOMY KOMITBIOTEPY C KIIACCUYECKOW CH-
CTeMOM BbIUnCIIeHUs NMoHaxo0miIock 6b1 o1 0,6 10 2,5 mupa aet. Ioxyunnu nanpHei-
iee pa3BUTHE AIIEKTPUYECKHE M OecrmioTHeIe aBTomMoOmian. Mcmone3ys crepeore-
9aTh, CO3JAIOT )KUJIBIE IOMA, MOCTBI, 3aIT9aCTH JUI1 KOCMUYECKUX KOpaOIel, TOPOKKHI
JUI. MEKPOCXEM, UMILIAHTATHI JIFOOOH CIIOKHOCTH, BIUIOTH 0 HEUPOMPOTE30B, U AaXKe
KPOBEHOCHBIE cOCyIbl*. MoiepHM3alHs IIPeNPUSATHIA TT03BOJIAET B OONBIIMX 0ObeMax
nepeaaBaTh YIpaBIeHYSCKHE U KOHTPOJIbHBIE (QYHKIIUHI OT YeJI0BEeKa K TEXHUUECKOMY
000pyI0BaHUIO.

Bce 310 mo3BosisieT caenath BHIBOJA O TOM, YTO HACTYMAET YE€TBEPTAasi MPOMBILI-
JIEHHAs] PEBOJIIOIMS — JIOTUYECKOE MPOAODKEHNE KOMIBIOTEpU3AUU, & UMEHHO —
ONTUMH3ALs ABTOMATHYECKHMX U MAIIMHHBIX POLIECCOB’.

[Ipouecc pa3BuTHs TpaBa SBIAETCS 00BEKTUBHON 3aKOHOMEPHOCTHIO, U MTPOUC-
XOZSIIIMe TepeMeHbI B 00IIECTBE, B Pa3BUTUN TEXHOJIOTHH, HE MOTYT HE CKa3aTbCs Ha
HeM. [IoaToMy, 04EBHIHO, UTO BCIEA 332 YETBEPTOM MTPOMBIIUIEHHON PEBOJIFOIUEN T10-
CIIEZyeT U YeTBEPTHIN 3Tal pa3BUTHS MIPaBa.

ITonsiTHE BHICOKOTEXHOJIOTHYHOI0 npaBa

CoBpeMeHHbIe TEXHOJOTUU MIPOHUKIIM BO BCE Cepbl ueaoBeueckoil sxu3uu. He
n30exao 3Toro u mpaBo. Ho MOKHO 7T TOBOPUTH O TEXHOJIOTUYHOCTH TpaBa?

[IpoGnema ompeneneHusi ypoBHS TEXHOJOTHYHOCTH TOTO WJIM MHOTO OOBEKTa
COCTOUT B TOM, YTO TCXHOJIOTHMU HCIIOJB3YIOTCA B CaMbIX PA3JIMYHBIX C(l)ean

31 3errabaiit = 1 099 511 627 776 T'urabaiir.

410 KIHOYEBBIX TEXHONOTHI MOCIENHEro necsatuierus. Pexum joctyma: https://habr.com/ru/company/
skillfactory/blog/533668/ (nara obpamenus: 21.07.2021).

5 OCHOBHBIC 3Tanbl NPOMBILUIEHHBIX peBOMIONMHA. Pesxum noctyna: https:/tsa.su/news/osnovnye-jetapy-
promyshlennyh-revoljucij/ (nata obpamenus: 14.03.2021).
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genoBedeckoi aearenbHocTH (Nesterov, 2019). [Ipruem He TOBKO B TIPOM3BOICTBEH-
HOM, HO ¥ COLMAIBHOM, MMPABOBOM, MHPOKOMMYHHUKAITMOHHOH, CIIOPTUBHOM U T.1I.

K nanbonee 3HaUMMOMY KPHUTEPHIO TEXHOJIOTUYHOCTH JTFOO0M CHCTEMBI MOXKHO
OTHECTH €€ CIOCOOHOCTh K TPOU3BOACTBY MPOAYKTOB, T.€. HPOIYLHUPOBAHHIO,
TaKk KakK Jak€ CaMU 3THU CHCTEMBI SIBJSIOTCS Pe3yJbTaTOM MPOHU3BOJACTBA JIPYTHX,
CO3/IaBIIMX HMX CUCTeM. TakuM >xe o0pa3oM HaIJIeKUT paccMaTpUBaTb MU CHCTEMY
mpaBa, KOTOpasi OCYLIECTBIISIET MPOIyLIMPOBAHNE HOPMATHUBHO-IIPABOBBIX aKTOB, PETY-
JUPYIOUINX OOIIECTBEHHBIE OTHOIICHUS BO BCeX cepax KU3HH COIIMyMa.

Opransl rocygapCTBEHHOW BIJIACTH, CO3/laHuE W (PYHKIMOHMPOBAHHE KOTOPBIX
CTPOTO PErJaMEHTHPOBAHO ACHUCTBYIOUIMM 3aKOHOJATENBCTBOM, OOJIAar0T YETKOU
HMEePapXUUECKON CTPYKTYpOid, 00eCIIeYrBAIOIICH BHICOKHN YPOBEHb OPTaHU3AIIMOHHO-
YIIPaBJICHYECKUX CBOVCTB.

CrpeMHUTENbHOE pa3BUTUE TEXHOJIOTUH MPHUBENO K HAYKOeMKOCmu TpaBa U
noTpedoBajIo OT JIFOJCH, OCYIIECTBIISIONINX 3aKOHOTBOPUECKYIO MU MPAaBONPHUMEHU-
TEIbHYIO ACSITEIbHOCTh, HAJMUUE BBICOKOTO YPOBHS 3HaHWM U MpodecCHOHATbHBIX
koMmneTeHuui. Tak, B cocraBe ['ocygapcTBeHHON 1ymbl PD 7 co3biBa TOJIBKO 2 yeno-
Beka u3 440 He MMEIOT BbICIIEr0 00pa3oBaHMs, MPH TOM, YTO 55 YETOBEK MMEIOT
YUYEHYIO CTEIIEHb JOKTOPOB HayK U 107 — KaHIUAATOB HaYK.

B cootBeTcTBUY C IEHCTBYIOINM 3aKOHOIATEILCTBOM CYAbH, TPOKYPOPHI, Clie-
nosarenr CKP moryT 3aarMaTh CBOM JOHKHOCTH TOJIBKO TPY HAJTMYUH BBICIIIETO FOPH-
JIMYECKOTro 00pa3oBaHMUS.

ITocTOSsHHO MOBBIIAETCS U HAYYHBIA OTeHIMAN. [0 FopuaANYECKUM Crienraib-
HocTsM B Poccuu 3ammmaercs coime S00 nuccepranuii B ron (Ushakova, 2017:51),
POJIb ¥ 3HAUCHUE acTIUPaHTYPhI Bce Bo3pacTaet (Voroshilova, 2018).

Ha mexnonocuunocms ykaspiBaeT UCHOIb30BaHUE IOPUCTAMH BBICOKOTEXHOJIO-
TUYHBIX HH()OPMALMOHHO-KOMMYHUKALMOHHBIX CUCTEM, KOTOPbIE, HAlIpUMEP, MO3BO-
JISIOT TOBBIILATH PE3YJIbTaTUBHOCTh MPUHATHS 3aKOHOB, KOTOPBIX HA CErOAHSIIHUN
neHb Ha Tepputopun Poccuiickoit denepanuu aeiictryet okomno 2400, u obecrieunBaTh
3 PEKTUBHOCTH WX MPUMEHCHHS.

Bce wame ropuctsl npuberarot k momomu LegalTech (cokpami. ot anri. legal
technology), T.e. K pa3MMYHBIM KOMITBIOTEPHBIM TIPOTPaMMaM, TEXHOJIOTHSIM, UCITIOITb-
3yEMBIM CIICIUATBHO IS COBEPIICHCTBOBAHUS IOPUINIECKON IESATEILHOCTH. AHAJO-
rom oredyectBeHHOro LegalTech siBnstorcst cnpaBouHO-nipaBoBBIe cucTeMbl. Hanpu-
Mep, 3T0 «IKcIpecc NpoBepkay, « KOHCTpyKTOp 1OroBOPOB» U JIp., UCIONIb3Ys KOTO-
pble MOHO NPOBEPUTH CBOMX KOHTPAreHTOB’, COCTAaBUThH TEKCT JOToBOpa’, HaiTh
Hy KHBIE IPUMEPBI CyeOHOM NpakTHKK® U T.J1.

Opnako 3apyOeXHbIE TEXHOJOIMM YHHUKAJIbHBI MO CBOMM BO3MOXKHOCTSIM.
Hanpumep, sto Ravel Law’ (CIIIA), npescrapastomnmii co6oii pe3yapTar onudpoBKu

¢ Cepeuc «Jkcnpecc-nposepka» ot CIIC «[apant». Pexum moctyna: http://www.aero.garant.ru/ep/ (nara
obpamenus: 14.03.2021).

7Cepeuc  «Kouctpykrop  morosopoB» ot CIIC  «Koncynerant ILmoc». Pexum  mocryma:
http://www.consultant.ru/about/kd/ (nara oopamenus: 14.03.2021).

8 Cepauc «Cytsokuuk» ot CIIC «apant». Pexum nocryna: http:/sutyazhnik.garant.ru/?utm_source=aero&
utm_medium=banner&utm_content=363*257&utm_campaign=sutyazhnik) (nata obpamenns: 14.03.2021).

° Ravel Law. Pexxum pocryna: https://home.ravellaw.com/ (nara obpamenus: 14.03.2021).
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6omee 40 MuTH cTpaHUI] TPyAOB U3 OMOIMOTEKN ["apBapACKOi MIKOIBI TTpaBa (FOpHIU-
gyeckuil pakynbreT ['apBapackoro ynusepcutera). C HIOMOIIBIO JAHHOTO BBICOKOTEX-
HOJIOTUYHOI'O MPOJYKTa MPOLECC N3YUEeHHs IIPABOBBIX IOKYMEHTOB CTAHOBUTCS Mak-
CHUMAJILHO TIPOCTHIM U ya00HbIM. C moMonisio npunoxenus StoryBuilder (Everlaw!'?)
BO3MOXKHO OpPraHM30BaTh CHUHXPOHHM3ALMI0 Pa0OTHl HECKOJBKUX TPYII HOPUCTOB.
Hanpumep, npuMeHeHue JaHHOTO MPHIIOKEHUsT obecreymsio 3¢(GeKTUBHOE B3aHMO-
neiicraue 10 Gpupm, KOTOpBIE MPEACTABIISIIN HHTEPECH] UCTLIA B JIEJIe O HEUCIIPABHOCTH
BKJIIOYATENs 3aXUranus B aBTomoouisix General Motors, B KOTOpoe ObLIIM BOBJIEUEHBI
31 ropummueckas ¢upma, 200 3KCHEPTOB U HCCAEAOBAIOCH 2,5 MIIH JOKYMEHTOB
(Rozhkova, 2020).

Ha noeucmuunocms nipaBa yka3piBaeT TOT (pakT, YTO HOPMBI, PETJIAMEHTUPYIO-
LIM€ HMCMOJIb30BaHHE COBPEMEHHBIX TEXHOJIOTMH, HAILIM CBOE MECTO BO BCEX €r0
COBPEMEHHBIX OTPACIAX.

Tak, y oCyXI€HHOI0, COAEpXkaILerocs MoJ CTpakel, B COOTBETCTBUU C Y. 2
cT. 389.12 VIIK P® ecth nmpaBo 3asiBUTH O CBOEM KEJIAHUH MPUCYTCTBOBAThH IIPH pac-
CMOTPEHHMH aneJUISILIMOHHBIX KaJl0Obl, IPEICTABICHUS TUOO HEMOCPEACTBEHHO, JTH00
MyTEM HCIOJIb30BaHUS CUCTEM BUJCOKOH(EPEHIICBSI3H.

Cewmeiinblil kogeke PO 3akpemisier 6eCIulaTHYI0 BO3MOXXHOCTb MEIUIIMHCKOTO
oOcieToBaHMsI JIMII, BCTYHAIOMIMX B Opak, a Takke KOHCYJIbTHPOBAHHE IO MEIUKO-
TeHETUYECKUM BONPOCaM M BOMPOCAM IIAaHUPOBAHUS CEMbH. A sl OmMpeAeseHUs
OTIIOBCTBA B cyJie B 95 % cnyuaes ucnonsiytotr JJHK-uccnenopanms.

[IInpoKo HCIONB3YIOTCS BBICOKHUE TEXHOJIOTMH B aJIMHHHCTPATHBHOM IIpaBe.
[IpuBnedeHure k aIMUHUCTPATUBHON OTBETCTBEHHOCTH 3a HapyieHue 11J1/1, BeisABieH-
HOE CpEICTBAMU aBTOMATHUYECKOW (hoTopUKcaMy, MPOMCXOAUT ABTOMATHUYECKH,
NpaKTUYeCKH Oe3 ydyacThsi NOJDKHOCTHBIX JIMII (MX y4acTHe HOCHT HOMHHAJIbHBIHN
XapakTep).

Eme naneine nouutu 3apy0exHbie npaBonpumenurenu. B 2019 r. BuptyanbHblii
cyn ropona [leknna Hayan paccMaTpruBaTh HEKOTOPHIE KATETOPUU TPAKIAHCKUX J1e,
I/ie B KQUECTBE CyJIbU BBICTYIAJ MCKYCCTBEHHBIN MHTEIJIEKT. BHENTHE 3TO BBITTISAIUT
TaK, Kak OyATO peasibHasi KEHIIMHA-CYIbsl pa3OupaeT opuauueckoe aeno. [puuem
MHUMUKY, KECTHI ¥ TIOBEJICHHE CKOMTUPOBAIIH C PEATHHOTO CY IbH.

[Tmarupyercs, 9TO0 UCKYCCTBEHHBIN MHTEIUIEKT TIOKa OyAeT 3aHUMAaThCs TOJIBKO
YHUBEPCAJIbHBIMU KaTETOPUAMHU /€T, B KOTOPBIX PUCK OIIMOKM MUHHMMAJIEH, a TaKKe
cobupath U 00pabaTbIBaTh 3asBKM U J1aBaTh KOHCYJbTalMu. Bo3zHukaeT Bormpoc 00
9TUYECKON CTOPOHE MPUMEHEHMs JaHHOW TE€XHOJIOTMH, HACKOJBKO 3TO MPABUIBHO U
000OCHOBAaHHO C MOpAJbHOW TOYKHM 3pPEHHUS, KOTJa B PA3pELICHHE CIIOPOB MEXIY
JIIOJIbMU  BOBJIEKAE€TCSI BBICOKOTEXHOJIOTUYHBIM HHTEIEKT. OJHaKo KuTalicKkue
YMHOBHUKH YBEPEHBI, UTO MTPOoOJIeMa HaJyMaHHa, ¥ 4TO 33 IU(PPOBBIMU MOMOLTHUKAMHU
Oynyuiee mupoBoro npasocynus. Kak ormerun no stomy noBoxy Hu JledoH, Buie-
MPEe3UICHT UHTEPHET-Cy1a B XaHuxkoy: «Beaenue nen Ha 6051ee BBICOKOM CKOPOCTH —
9TO M €CTh COBPEMEHHOE TPaBO, TIOTOMY YTO 3aJIepKKa MPABOCYIHS IPUPABHUBACTCS
K OTKa3y B paBocyaum» ' .

10 Everlaw. Pesxum nocrymna: // https://support.everlaw.com/hc/en-us (nara o6pamenus: 14.03.2021).
1 CeMb CMeEpPTHBIX T'PEXOB MCKYCCTBEHHOIO MHTEIEKTa. Pexum nocTtyna: https://trends.rbe.ru/trends/
social/5eb299089a79476e9fd77f5¢ (nata obparienus: 14.03.2021).
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[IpaBoBoe perynupoBaHue 3aTparuBaeT Bce chepbl 001IeCTBEHHOM KU3HH U TIPU
BO3HHUKHOBEHHH HOBBIX CyOBEKTOB MpPaBa, B YaCTHOCTH, aJIMUHHCTPATOPOB CETEBBIX
PECYPCOB U ONEPAaTOPOB CETEBBIX CEPBHCOB, HOBBIX OOBEKTOB PEryJUPOBAHHUSI —
CalThl, JOMEHBI, ONOTH, OJOKYEWH, KPUNTOBAIIOTa W T.Nl., B KpaTyailllie CPOKU
3aKOHOJATESIMU MPUHUMAIOTCS MEPHI IO MPUHATHIO HOPMATHUBHO-IIPABOBBIX aKTOB,
PEryIHUPYIOIIUX HOBBIE TPABOOTHOIICHHUS.

Tax, nanpumep, 29 urons 2017 r. 6bu1 npunsT denepanbubiii 3akoH Ne 242-03
«O BHECEHUHU U3MEHEHUI B OT/JENbHbIE 3aKOHOJaTeNIbHbIE akThl Poccuiickoit denepa-
MU TI0 BOIPOCaM MpUMEHEHHsI UH()OPMALMOHHBIX TEXHOJIOTHI B cpepe OXpaHbI 3710~
POBBS O Jeranu3aiuu teneMeauimHcKkux yeuyr; 31 utons 2020 r. — DepepaibHbIif
3akoH Ne 258-D3 «O0 sKCcIIepuMEHTATBHBIX MTPABOBBIX pekKUMax B cdepe mudpoBbIx
nHHoBauuii B Poccuiickoit @enepanun», a ¢ 1 ssaBaps 2021 r. B Poccun Betynun B
cwry @enepanbHbiii 3akoH 0T 31.07.2020 Ne 259-D3 «O 1mudpoBbiX (GUHAHCOBBIX aK-
TUBaX, HU(PPOBON BAIIOTE U O BHECEHUH U3MEHEHUH B OT/EIBHBIC 3aKOHO/IATEIIbHBIC
akThl Poccuiickoii @enepanumny, peryaupyroinii IpaBOBOE MOJI0KEHNUE KPUTITOBAJIIOT.

AxTtuBHO mnpopomkaroTcs ucciaenoBanus (Reshetnikova, 2003:2; Snegirev,
2002:47), HanpaBieHHbIE Ha YHHU(PHUKAIMIO MPOIECCYAIbHBIX HOPM, H 3TO MPUHOCUT
CBOM TTOJIbI: MEXOTPACIICBO XapaKTep MO3HABATENILHOM I€ITEILHOCTH CIOCOOCTBYET
(dhopMUpOBaHUIO OOIIETIOHATHITHOTO ammapaTa, pa3padoTKe eTUHBIX MPUHIIMIIOB U T.1.

Bce BrIeckazanHOE CBUACTEIHCTBYET O TOM, YTO COBPEMEHHOE TIPABO, C OJTHOU
CTOPOHBI, OyAy4H HalpaBJICHHBIM Ha YPETyJINPOBAHNE BCE HOBBIX M HOBBIX OTHOIIIE-
HUK BO Bce Oompmmx cdepax >KU3HENEATEITHHOCTH COBPEMEHHOTO OOIIecTBa, TIe
00BeKTaMU (a B psiJie CIydaeB yxKe U cyObeKTaMmu!) BBICTYNAIOT BRICOKHE TEXHOJIOTUH,
C Ipyroil — caMo HCHOJIb3YET BBICOKHE TEXHOJOTMU KaK MHCTPYMEHT ONTHUMM3ALNH
pEILIEeHHUs CTOSIIMX Mepel HUM 3aJa4, Oyay4H JJOTHCTUYHBIM, HAYKOEMKHM U TEXHOJIO-
TUYHBIM, OTBEYAET BCEM KPUTEPHUSIM BHICOKOTEXHOJIOTMYHOCTH.

Taxkum 00pa3oM, 6biCOKOmMEXHONO2UUHOE NPABO — MO MAKOU JI02UCTUYHDBLL,
HAYKOeMKULL U MEXHOIOSUUHDIL Pe2yIsamop 00UWeCmE8eHHbIX OMHOWEHUL, KOMOpbill,
C OOHOU CMOPOHbI, UCNONL3YEN BbICOKUE MEXHONI02UU 68 npoyecce NPAeoONPUMEHeHUs,
a ¢ Opyeot — pe2nameHmupyem 603HUKAowWUe ¢ HUMU OMHOUEHUS.

[IpoBeneHHOe uccCieqOBaHUE MO3BOJIAET CO BCEH OMPEIEIIEHHOCTBIO CKa3aTh,
YTO Ha4yaJCs HOBBIWM, YETBEPTHIM ATAIl pa3BUTHS ITpaBa, KOTOPBIA MOKHO HA3BaTh dTa-
IIOM BBICOKOTEXHOJIOTMYECKOI 0 IpaBa.

KiroueBbIM B cucteme (akTopoB, OKa3bIBAIOIINX HAUOOJIbIIEE BIUSIHUE HA Pa3-
BUTHE BBICOKOTEXHOJOTMYHOTO MpaBa, SBJISAETCS HaJUYME CIEUUAINCTOB, 00JIaar0-
LIMX COOTBETCTBYIOLUIMMH KOMIETEHLIUSIMHU, U HOBBIX PE3YJIbTAaTOB MHTEIUIEKTYaIbHON
NEeSTeIbHOCTH, KPUTHUECKUX U MPOPBIBHBIX TEXHOJIOTUH, MOBBIIAOIMNX 3P PEKTUB-
HOCTH (DYHKIIMOHMPOBAHUS pacCMaTpUBaeMoro (heHOMeHa.

KanpoBoe o0ecnieuenne BHICOKOTEXHOJIOTHYHOIO MPaBa
BBenenne mu@poBBIX TEXHOJIOTHII BO Bce cdepbl KHUZHEACATETBLHOCTH Kak

KOMIUIEKCHAsl U JOJATOCPOYHasl 3a/1a4a pOCCUMCKOIo rocynapcra Oblia 0003HaueHa U
nocrtasiieHa [Ipesunenrom Poccun B.B. [TytunbiM B ero oopamennn k @enepaibHOMY
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Cobpanuto B 2016 r., yT0 00yCIIOBMIIO TIOHUMaHHE HEOOXOIMMOCTHA B COOCTBEHHBIX
TIEpEeIOBBIX Pa3paboTKax M HAYYHBIX PEIIEHUAX B JaHHOM o6nacTu'?,

OnHUM ®3 DJIEMEHTOB pa3BUTUS M BOIUIOUICHUS B JKU3Hb OOpalleHUs
[Ipesunenra PO crano npunstue PexnepanbHoro 3akoHa ot 24.04.2020 Ne 123-D3
«O TpoBeIEHUH SKCIIEPUMEHTA 0 YCTAHOBJICHHUIO CIEIUAIBHOTO PETYIHUPOBAHUS B
LeJSIX CO3AaHHUsS HEOOXOIUMBIX YCIOBHM Ui pa3pabOTKU M BHEAPEHUS TEXHOJOTUHI
HMCKYCCTBEHHOTO MHTEIINIEKTa B cyOnhekTe Poccuiickoit denepanuu — ropojae deme-
pajibHOro 3HaueHust Mockse».

[Ipunsreie nonpasku B I'paknanckuil konexe Poccuiickoin denepauun 3akpe-
WK NOHATHE «UPpoBbIX paBy» (cT. 141.1 'K P®). B HacTos111€€ BpeMst TPOUCXOIUT
aKTHUBHOE 00CYXJIeHHE BHECEHHUS MONpaBoK B Kojekc 06 afMUHUCTPAaTHBHBIX MIPABO-
Hapymeausx P® u B YronoBHbiit kojekc PD 00 ycTaHOBICHHH OTBETCTBEHHOCTH 32
HE3aKOHHBI O00OpPOT KpPUNTOAKTHBOB, INPHU3HAHUS HMCKYCCTBEHHOTO WHTEIUICKTA
CyObeKTOM IpaBa | T.JI.

Bce 310, 6€3yci10BHO, HMEET MPsMOE OTHOILICHHUE K PAa3BUTHUIO U JalbHEHUIIEMY
CTaHOBJICHUIO BBICOKOTEXHOJOTUYHOI'O TpaBa.

Ha sTom myTn oaHON M3 BaKHEHIIMX 3a/ay, CTOSILUX MEpel rocyJapCTBOM,
SIBIIICTCS pEICHHE TPOOIEMbI HU3KOTO YPOBHS TEXHUYECKOW TOTOTOBICHHOCTH CIie-
LUAIHNCTOB, 33JICICTBOBAHHBIX B 3aKOHOAATEIHLHON 1 MTPABOIIPUMEHUTEIHLHON e TEIb-
Hoctu (Bakhmadov, 2016, Vlasov & Darre, 2018). IIpoBeneHnbie ucciaenoBaHus
(6but0 Oompomeno 35 ¢enepanpHbix cyaeit, 54 cnemosarenss CK P®, 11 nemyraToB
I'ocynapcrsennoii lymsr PO u MockoBckoii ropoickoit Jlymer) mokassiBaet, 4to 85 %
PECTIOH/ICHTOB, HCIIOJHSAS JTOJDKHOCTHBIE OOSI3aHHOCTH, HCIIBITHIBAIOT CEpPhE3HBIC
3aTpyAHEHUs MIPH PELICHUH 33/1a4, CBA3aHHBIX C BBICOKHM TEXHOJIOTHSIMHU.

310 00yCIaBIMBaET 3HAYUMOCTH TOBCEMECTHOTO BBECHUS U PACIIPOCTPAHEHHUS
JIOTIOJIHUTENBHOTO MPO(HECCHOHATBHOTO 00YUYEHHsI COBPEMEHHBIM HH(OPMALIMOHHBIM
TEXHOJIOTHM JJisl Bcex Kareropuii ropuctoB (Kurbatova, Aysner & Naumkina 2020).
Peub uaeT kak 0 MPOJABUHYTHIX MOJIb30BATENSIX O(PUCHBIX MPOTPaMM, TaK M O JHUIAX U3
yyciia OOBIYHBIX TOJIb30BaTesei. [Ipu 3ToM HepeaKkuM SBISIeTCS TO, YTO JIaXe B TEX
CllyuyasiX, KOI/la BCe-TaKd OCOOEHHOCTH COBpeMeHHbIX IT-mpolieccoB HaxomsT cBoe
OTpakeHHE B yUeOHBIX TUIAHAX U COJEPKaHNU yUEOHBIX TUCIUIUINH, NX 00BeM He/lo-
CTaTOYCH, a MX peanu3anusi B 00pa30BaTENILHOM IIpOIEcce 3ayacTyio (opMmabHa.
Torna xak Ha 3anaje 3a4acTylo IOPUCTHI, 0coOeHHO paboTatomue B chepe IT, umeror
JIBa MOJTHOLIEHHBIX 00pa30BaHUs — IOPUANYECKOE U TEXHHUECKOE.

s permieHus mpo01eMbl HEOOXOMMO KOMIUIEKCHO MEePECMOTPETh MOAXOIbI K
OpraHu3alu o0O0pa3oBaTENIbHOTO Mpolecca, K BUAaM M COAEpKaHUI o0pa3oBaTeib-
HBIX IPOTPaMM — Ha MPeIMET BCe OONBIIET0 BHEIPEHUSI HHPOPMALIMOHHBIX U IUQ-
poBbix Texnonoruii (Trashkova & Aysner, 2017), a Takxke pa3paOOTKH HOBBIX WHHO-
BallMOHHBIX MpodeccroHaNbHBIX 00pa3oBaTeIbHBIX MporpaMm. Peus uuer 06 o6paso-
BaTEIbHBIX MPOrpaMMax Kak BBICIIETO, TaK U JOMOJHUTEILHOTO 00pa3oBaHus, KOTO-
peie OBI TIPENCTaBIsUTA COOOW WHTETPUPOBAHHBIA BapHAHT JBYX CaMOCTOSTEIHHBIX
HanpaBJIeHU B 00pa30BaTeNbHON AEATEIbHOCTH — IOPHINYECKOT0 M TEXHUYECKOTO.
[Tpu 5TOM BakHO, YTOOBI JAHHBIE IPOTPAMMBI PEATU30BBIBANNCH MHOTOIPO(PUIHLHBIMH

12 Tlocnanue Ilpesunenta ®enepansnomy Cobpanmio [1.12.2016] / Tpesunent Poccun. Pexum mocryma:
http://kremlin.ru/events/president/news/53379 (nara oopamenus: 14.03.2021).
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00pa3oBaTeIbHBIMH YUPEXKICHHSIMA O00pa30BaTEIbHBIX YUPEKICHUN BBICIIETO U
JIOTIOJTHUTENBHOTO 00pa3oBanus (Bertovsky, 2017).

JlanHblii oxoa ObLT HAMHU peain30BaH B HaloHamsHOM HCCIe10BaTEIbCKOM
yHuBepcuTeTe « MOCKOBCKUN WHCTUTYT dJeKTpoHHOU TexHukm»y (HY MUIT), rae B
HACTOsIIllee BpeMs INPOBOAUTCS IOATOTOBKA CTYJEHTOB OYHOM (hOpMBI OOydeHUs
(cneunanurer) no HampasieHuto noarotoBku 40.05.01 «IIpaBoBoe obGecneueHue
HalMoHaJIbHOU Oe3omacHocTy». B Mapte 2020 roga HampaBlieHUE MPOLLIO rocyaap-
CTBEHHYIO aKKPEIUTALHIO.

OCOOEHHOCTBIO JAHHOTO HANpABJICHUS SBJISAETCS HaJM4Yue B y4eOHOM IUIaHe
KpOMe TPaJAUIIUOHHBIX JUCIUIUINH IOPUAMYECKOTO IIUKIIA (YTOJIOBHOE MPABO, YTOJIOB-
HBIN TPOIIECC, TPAXKAAHCKOE MPABO, TPAKAAHCKHUI MPOLIECC, KPUMUHAIUCTHKA U T.1.),
TEeXHUYECKUX AUCIUIUINH: HHPOPMATHKA U HH(POPMAIIMOHHBIE TEXHOJIOTHH B Ipodec-
CHOHAJILHOW JEeSTeIbHOCTH, OCHOBBI sI3bIKa Java, 00BbEKTHO-OpPUEHTHPOBAHHOE MPO-
rpaMMHpOBaHUE, THOPUAHOE MOJICIMPOBAHKE, YIPABICHUE MPOTPAMMHBIMH MPOCK-
TaMH, CEeTU U KOMMYHHUKALIUU, 0a3bl JAHHBIX, THTEPHET-IIPOrPaMMHUPOBAaHNE, HEUPOH-
HbIE CETH, UHTEPaKTUBHBIC Ipadpuueckue cucteMbl U MHOTHEe apyrue. [Ipu atom opu-
JUYECKHE UCLMIUIMHBI COCTaBISAIOT 60 MpOLEHTOB y4eOHOro IjIaHa, a TeXHUYe-
ckue — 40 nmporeHToB. OOy4eHNEe OCYIECTBISIOT OTMBITHBIE CIIEIUATNCTHI, UMEIOIIHE
Hay4HbIE CTCIICHU KaHUIATOB U JOKTOPOB HayK. BO3MOXKHOCTB OCYLIECTBIICHUS 1aH-
HOW MporpamMMbl 00yCIIOBJICHA HATMYMEM YHHUKAJIbHOH CyNepCOBPEMEHHOM TeXHHYe-
ckoii 6a3p1 HUY MUDT, no3Bosstomiei mpuodpeTars 00y4aronmMHCs MPaKTHUECKUX
HaBBIKOB B HCIIOJIb30BAaHUM BBICOKMX TeXHONOTHH. OObeAMHEHHE HOPHUINYECKUX
U TEXHUYECKMX 3HAHUU JAaCT BO3MOKHOCTH BBIITYCKHMKAaM aKTUBHO y4aCTBOBaTh B
nporeccax HUPPOBU3AIMY, BHEIPEHUS HCKYCCTBEHHOTO WHTEJUIEKTA, TEXHOJIOTHH
OJIOKYEHH B rOCY1apCTBEHHbIE HHCTUTYThI, COBEPIIEHCTBOBAHHSI HOPMATUBHO-TIPABO-
Boi 0a3bl. Takas mporpamma ocyiectsisiercs B Poccuiickoii @enepaiiyiv BiepBbIe.

O 3Ha4MMOCTH MOArOTOBKHU CIEMAIMCTOB BbICKA3al CBOO no3uuuio Konerury-
unoHHbIM Cyn Poccuiickoit denepanuun, KoTophlii B cBoeM mnucbMme B aapec HUY
MUOT noauepkHy CBOEBPEMEHHOCTh OTKPBITHSL HOBOTO HanpasiieHus. CBOO 3auH-
TEPECOBAHHOCTH B MOATOTABIMBAEMBIX CHEMATUCTaX NposiBUI ClleICTBEHHBII KOMU-
teT PO, ¢ xotopeim HUY MUDT 3aximrounn 10roBop 0 COBMECTHOM A€ATEIBHOCTH
U TIPOXO0KJICHUH MPAKTUKN CTYACHTAMHU B CIEACTBEHHBIX MOApa3aeneHusx. JJorosop
0 COBMECTHOM JEATEIbHOCTH 3aKIIIOYEH U C OTHUM U3 BEIYIIHX Pa3padOTINKOB pele-
HUM U JIeTEeKTHPOBAaHUS W TPEAOTBpAIlEHHUs KuOepaTak, BbIABICHHS (poaa H
3alUThl MHTEIJIEKTYalbHOW coOCcTBeHHOCTH B cetu — Group-IB, koTopeiii Takxke
MPOSIBUJ 3aMHTEPECOBAHHOCTD B MOATOTABINBAEMBIX CIIEIIUAIACTAX.

IMudposoe cynonpousBoacTBO

Jlyis mmaBHOTO M 0€30TacHOTO TMepexo/ia 00MecTBa U ToCyAapcTBa Ha «IUQPO-
BBIC PEIILCHI» MOTpeOyeTcs 0e30MmacHoe XpaHEeHHE MEPCOHATBHBIX JTaHHBIX. Exkeromano
(buKCUpyeTcs pOCT KOJINYECTBA MTPECTYIUICHUH, CBI3aHHBIX C UCIIOJIb30BAaHUEM B He3a-
KOHHBIX IIesIX MH(popMmanuu o rpaxaaHax. OCOOCHHO BaKHBIM SIBIISICTCS BOIPOC
3aIIUTHl KPUTHYECKOW HH(POPMAITOHHOW MHYPACTPYKTYPBI TOCY1apCTBa.
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AHanm3 CTaATUCTUKH O COCTOSTHUHM TIpecTynHOocTH B Poccuu 3a 2020 r. mo3Bosiser
CZI€TIaTh BBIBOJ O TOM, YTO YUCJIO 3aPETUCTPUPOBAHHBIX PECTYIUIEHUH, COBEPLICHHBIX
C UCHOJIBb30BaHUEM HH()OPMAIIMOHHO-TEIEKOMMYHUKAIIMOHHBIX TEXHOJOTUH, CTajo
Oonbie Ha 73,4 %, B TOM YUCIIE ¢ KCIOIb3oBaHueM cetu «MHaTtepHeT» — Ha 91,3 %,
MIPH ITOMOIITH CPEACTB MOOHMITLHOM CBSI3M — Ha 88,3 %13,

[To olleHKaM HEKOTOPBIX IKCHEPTOB, HA CETOIHALIHUM JIEHb B MUPE IEHCTBYIOT
OJTHOMOMEHTHO MopsAaka 50 MUJUTMOHOB Y€JIOBEK, COBEPIIAIIIUX KUOepIpecTyIie-
HUS pa3IMYHOM CTENEHM TSDKECTH. YIepO oT ux jesTeabHocT K 2022 r., 110 nporHo-
3am BcemupHoOro skoHOMUYECKOro (popyma, COCTaBHUT MOPSIKA 8 TPIH JOILI.

OpauM U3 GakTOpOB, KOTOPBHIA MOXKET OKa3aTh BIMUSHUE HA CHIDKEHUE YPOBHS
KuOeprpecTyIUeHnii'?, sBseTcs BHeApEeHHE BHICOKMX TEXHONOTHI B COBPEMEHHOE
cynompou3BoicTBO. Beictynas 12 gespans 2020 r. Ha coBenaHuu — CeMUHApPE CyIeH
CYJIOB 00IIIeH IOPUCIUKIINY U apOuTpakHbIX cynoB Poccuu, /1. Mensenes, [Ipeacena-
tenb [IpaBurensctBa PO, oTMeTnn akTuBHYIO paboTy Mo nudpoBU3aluK CyAaeOHOH
cuctembl: B 0anke ['AC «IIpaBocyaue» yxxe Haxoautcs 6onee 80 muH ger; 3a 2019 T.
B QJIEKTPOHHOM BUJI€ CY/Ibl 001eH IopucIuKIuU npuHsiu 6osee 500 ThIC. 3asBIeHUH,
apOuTpaxHsie cyabsl — Oosee 250 Teic. 3asBienuil. [Iponomkaercs mpouecc mo pas-
MEILEHHIO PELICHUH CyJ0B B HUHTEepHET-NpocTpaHcTBe (6osee 600 Thic. nen B 6a3e naH-
HbIX BepxoBHoro cyaa P®) u 1.1.

Bricokas AuHaMuKa MPOMCXOIAIINX U3MEHEHUH TpeOyeT BHECEHUS 3HAUUTEIb-
HBIX KOPPEKTHB U B caM cyAeOHbIi mporecc. Bo3Hukia octpas Heo0X0auMocTh (hop-
MHUpPOBAaHUS M MPU3HAHHA (B TOM YHCIE 3aKOHOJATEIBHOTO 3aKPEIUICHHS) CUCTEMBI
IU(pPOBOrO CyAONPOU3BOJACTBA, MO KOTOPOH MpeaaraeTcss HOHUMATh «yperyJiupo-
BaHHYI0 HOPMAaMHU IPOLECCYATbHOIO MpaBa JAeATEIbHOCTh CYy/d, YYaCTBYIOIIUX B AeJie
JIUI] U JPYTUX YYACTHUKOB IPOLIECCA, a TAK)KE OPIaHOB UCIOIHEHHUS CyIeOHbIX pellie-
HUH, IO pa3peleHUI0 FOPUINUECKHX JIel, I/I€ KIIF0UEBbIM (PaKTOPOM SIBJISIOTCS JaHHbIE
B IIU(PPOBOM BUJIE, MX 00pabOTKa 1 UCIOIb30BAaHUE PE3YIbTATOB aHAIN3a, KOTOPHIE 110
CPaBHEHHIO C TPAAMIMOHHBIMU (hOpMaMU CyAONPOU3BOACTBA TO3BOJISAIOT CYIIE-
CTBEHHO IOBBICUTB €T0 3((EKTUBHOCTHY.

Mg Toro, uToObI 3aa4a o nU(POBU3AIUH CYOTIPOU3BOJICTBA ObLIA YCIEIIHO
peayM3oBaHa Ha MpaKTUKE, KPOME pPEHICHHs MPOOJIEMBI KaJpOBOTO 00eCredeHus U
OpraHM3aIMHA CUCTEMBI 00pa30BaHUS CIEAyEeT pPa3BUBATh U MHBIC BaKHBIC HAIpaBJie-
HUS, B YMCIIE KOTOPBIX MOXHO Ha3BaTh: IPOBEJICHUE HAYYHBIX MCCIEI0BAaHUN, U3Me-
HEHHE JICHCTBYIOMIET0 3aKOHOIaTeNIbCTBA, MOIEPHU3ALIUIO HH(PACTPYKTYPHI U yCHIIe-
HUE HH(POPMALMOHHONW OE30MTaCHOCTH.

Koe-uro anis atoro yxe nenaercs. Tak, COTIacHO MOJIOKEHUSM rOCYyAapCTBEH-
Holt mporpammbl «l{udposast skonomuka Poccuiickoit deneparuny 3amiaHipoOBaHoO,
yT10o K 2024 r. KOJIMYECTBO OPraHOB rOCYJapCTBEHHOM BJIACTH, Y KOTOPBIX €CTh LIUPO-
KOMOJIOCHBIN aocTyn K cetu «MHTepHer» (He menee 100 MoOut/c), MOMKHO CTaTh
100-ipOLE€HTHBIM.

13 Cocrosaue npectynHocTd B Poccuiickoit Menepauuu 3a sHBapb — aekabpb 2020 roxa. Pesxum poctyna:
https://xn--blaew.xn--plai/reports/item/22678184/ (nata obpamenus: 14.03.2021).

14 KubeprpecTyIieHust 370 KpUMUHATUCTHIECKH CXOKUE YTOJIOBHO-HAKA3Y EMBIE JIESHUSL, BHIICICHHBIE B OJ[HY
IpyIILy Ha OCHOBAaHMH CIIOCO0a MX COBEpLICHHE, a UMEHHO C HCIOJIb30BaHUEM BBICOKHUX TexHonorui. (boiee
noapobHo cMm.: (Bertovsky, 2020).

STATE AND LAW IN CONTEMPORARY WORLD 745



bepmosckuii JI.B. Bectauk PYIH. Cepust: FOpuanueckue Hayku. 2021. T. 25. Ne 4. C. 735—749

Takoke B paMmKkax HU(PPOBOTO CyIOMPOU3BOICTBA MOTYT UCIIOB30BATHCS U TAKHE
BBICOKHE TEXHOJIOTHH, Kak: Oonbmue nanusie (Big Data); HEHpOTeXHOIOTHN U UCKYC-
CTBEHHBII MHTEJUICKT; CUCTEMBbI PACIpe/IeIieHHOro peectpa (OJIOKUEHH); KBAHTOBBIC
TEXHOJIOTUH; KOMIIOHEHTBI POOOTOTEXHUKHU M CEHCOPHKA; TEXHOJIOTHH OECIPOBOIHON
CBSI3U; TEXHOJOTMHM BHUPTYaJbHOW W JOTMOJHEHHOW peanbHOCcTed U jp. (Bertovsky,
2017).

BrIBOIBI

[IpaBo kak couumanbHbli ()EHOMEH B CBOEM PA3BUTHH IPOILIO TPU ATama:
apXaWdHBIN, COCIIOBHBIN U 001IerocyapcTBeHHbINH. [lepexom oT ogHOTO Tana K apy-
TrOMY CTAHOBMJICSI BO3MOXKHBIM BCJIEACTBHE Pa3BUTHS J0 OIPEIEICHHOIO YPOBHS TEX
TEXHOJIOTHI, KOTOpBIE HCIIONB30BAJI0 OOIIECTBO MJIsl JOCTIDKEHHS CBOMX LENeH.
[Ipoucxonsimas yeTBepras NPOMBIIIIEHHAs! PEBOIIOLMS MOBJIEKIIA 32 COOOW Hayayo
YEeTBEpTOro dTamna pa3BUTHS MIpaBa — HTara BHICOKOTEXHOJIOTMYHOTO MpaBa, XapakKTe-
PU3YIOILIETOCS UCIOIb30BAHUEM BBICOKMX TEXHOJIOTUH B IIPOLIECCE MPABOIIPUMEHEHUS,
U perjiaMeHTallel BOZHUKAIOIUX ¢ HUM OTHOLIEHHH.

BypHoe pa3BuTHE COBPEMEHHBIX TEXHOJIOTUH MO3BOJISAET CO CTOIIPOLEHTHOM Be-
POSITHOCTBIO IPOTHO3UPOBATH JTAIbHENIIIEE Pa3BUTHE BHICOKOTEXHOJIOTMYHOTO TIPaBa,
KOTOpPO€ HaXOJUTCS €LI€ Ha HA4aJIbHOM 3Talle CBOEro Pa3sBUTHS. YXKE ceddac OCTpo
CTOAT TPOOIEMBI TIPABOBOTO PETYIIMPOBAHUS KPUIITOBATIOT, NCKYCCTBEHHOTO MHTEII-
JIeKTa, OTHOIIEHHH, BO3HUKAIOIIUX TPH OCBOCHWM KOCMHMYECKOTO MPOCTPAHCTBA U
MHOT'OT'0 JIpyroro.

C npyroii CTOpOHBI, BBICOKME TEXHOJIOTUH, TIO3BOJISIOLINE ONITUMU3UPOBATH 3a-
KOHOJIaTEeJIbHBII U MPaBONPUMEHHUTEIbHBIN MPOLECCHI, CTAHOBSTCS Bce OoJiee U Oosee
BocTpeOoBaHHbIMU. Poccuiickue pa3paboTunky, HEKOTOPHIX U3 HUX (Hanmpumep, Jefflt
u AMVYJIEKC), yxe roToBbl NpejIokKUTh CBOM KOHKYPEHTOCIIOCOOHBIE TPOAYKTHI Ha
eBpOINeHCKUi 1 aMmepuKaHcKuii peIHKH. [Ipogomkaercs pabora Haj Bce 60siee HOBBIMH
BBICOKOTEXHOJIOTHYHBIMUA O0BEKTaMH (HaIpUMep, TEXHOJIOTUH, TIO3BOJISIONINE TOJTh-
30BaTellsM CO3/1aBaTh CBOMX COOCTBEHHBIX FOPUAMUECKUX POOOTOB)!.

B Oyaymiem nomydeHre MrHOBEHHOU FOPUIUYECKOM ITOMOIIY CTAaHET 0053aTeb-
HBIM U IPUBBIYHBIM, HOSIBUTCS JIEKTPOHHBIN HOTApUaT, a JAHHBIE, UCIOIb3yEMBIE B
MIPaBONPUMEHUTEIBHON MPAKTUKE, 3AILUTAT C MOMOIIBI0 KPUIITOTEXHOJIOTUI. DTUM
o0ycioBieHa HEOOXOAMMOCTh pa3pabOTKH BCE HOBBIX TEXHOJOTHH, OCBOCHUE W
peanu3anys KOTOPBIX MPUBEAET K MOBBIIIEHUIO YPOBHS 0€30MacHOCTH U 3 (PEeKTUBHO-
CTH (DYHKLIMOHUPOBAHMSI STUX MPABOBBIX HHCTUTYTOB.

Byner ocyuiecTBieHO BHEApEHHE HOPUIUYECKO-AITOPUTMHUYECKUX SI3BIKOB U
KOHCTPYKTOPOB MPABOBBIX OINEpaldidi, HICKYCCTBEHHBIM WHTEIJIEKT CMOXET IMpeio-
KHUTb ONTUMAJIbHOE pellleHHe BO3HUKAIOIIUX 331a4, 00Jiee MPOKO CTaHyT UCIIOJIb30-
Batbcss VR (Virtual reality) — TexHomormm BHPTyaldbHOW peambHOCTH u AR
(Augmented reality) — TEXHOJIOTHH OTIOJTHEHHOW PEATBbHOCTH [UISI OpraHH3aIHH
OH-JaH KOHCYJbTAMH, JWCTAHIIMOHHOIO HCCIIEJOBaHMsS MecTa IPOMCLIECTBHUS,
MIpECTaBICHUs MaTEepUajoB Jell B CyJax U MHoroe apyroe. C Leibo pa3paboTKu U

15 Muxatinoea A. Yarel, 60ThI, cepBuchl: poiHok LegalTech B Poccuu. Pesxum moctyna: https:/pravo.ru/story/
203790/ (nata obpamenus: 14.03.2021).
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BHEJIPEHUSI BRICOKUX TEXHOJIOTHH B FOPHINYECKYIO MPAKTHKY HOBCEMECTHO MOSIBSITCS
MPOEKTHBIE OPHCHI, HHKYOAaTOPHI, IEHTPHI IPABOBBIX HHHOBAIIUI.

TeXHU4YeCKHii TUPEKTOp B OOJACTH MAIIMHHOTO OOydYeHUs M 00paboTKh
€CTECTBEHHOTO si3bIKa B KoMnanuu Google, N3BeCTHBII aMepUKaHCKUI H300peTaTeb
u dyryponor Paiimonn Kypueisi B MpeauciIOBHH K CBOEMY HAIIYMEBIIEM 3CCE
«3aKOH yCKOPEHHUS OTJaul» YTBEP)KAACT, UTO «B TEUCHHE HECKOIbKUX AECATHUICTHH
MAaIIMHHBIA HMHTEJUICKT NPEB30MAET YeNOBEYECKHH HHTENIEKT, YTO MpPUBENET K
CHUHTYJIAPHOCTH — TEXHOJOTUYECKUM HM3MEHEHUSIM, HACTOJIBKO OBICTPBIM U TIy0o-
KHM, YTO OHM IPEACTABIISIOT COOOM pa3pblB B TKaHU YeoBedeckoil ucropuu. Ilocnen-
CTBHSl BKJIIOYAIOT CIIMSHHE OWOJOTUYECKOrO0 M HEOHOJIIOTHYECKOTO HWHTEIIEKTa,
OeccMepTHBIX JIFO/Iel, OCHOBAaHHBIX Ha MPOrPAMMHOM O0ECIIEYEeHHH, H CBEPXBBICOKHE
YPOBHHU HHTEIUICKTa, KOTOPBIE PACIIMPSIOTCS HAPYXy BO BcelneHHOH CO CKOPOCTBIO
ceeTa»'¢. Tlo Beell BUAMMOCTH He 3a FOPAMH YiKe U ClleyIOMIHii 3Tan pa3sBUTH [paBa.

3akarouyeHue

Jliig pelieHust pacCMOTPEHHBIX B CTaThe Mpo0OJeM HEOOXO0AUMO MPUHSATHE rOCy-
JapCTBEHHOU nporpaMmsbl «BeicokoTexHosornuHoe npaso Poccuiickoit denepanumn»,
HalpaBJIeHHON Ha KOPEHHYI0 MOJU(UKALINIO CyIONPOU3BOICTBA, CO3[JaHNE TEXHOJIO-
THYECKOro 3a/iefla, aKTMBHOE BHEAPEHHWE M MCIOJB30BAHHE CaMbIX COBPEMEHHBIX
BBICOKMX TEXHOJIOTHH B 00J1aCTH HH(OpMATH3aMU U KOMMYHHUKAIIUH, ()OPMHUPOBAaHHUE
COOTBETCTBYIOIIECH HOPMAaTUBHOU MPAaBOBOM 0a3bl, pETyIUPYIOIIeH BHOBb BOSHHUKATO-
1I1€ U MOJIEPHU3UPOBAHHBIE YXKE CJIOKUBLINECS OOIECTBEHHBIE OTHOILICHUS.

Kpome Ttoro, yxe ceifuac BceM TeM, KTO XOYET CBA3aTh CBOIO JAIbHEWUIIYIO
JeSITeTBHOCTD C IIPABOM, a TaK)Ke JACHCTBYIOUIMM CIEIUAINCTaM B O0JIACTH IOPHUCIIPY-
JEHIIMH, CJIEAYET CTPEMUTHCS K MMOIYyYEHHI0 HEOOXOAUMBIX KOMITETEHIIHH, TTO3BOJISIO-
X 3pQPEKTUBHO PYHKLIMOHUPOBATH B SMIOXY BHICOKOTEXHOJIOTMYHOTO MpaBa.
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Abstract. The introduction of amendments to the Constitution of the Russian Federation
necessitated a theoretical understanding of the established legal norms after their legislative update.
Inclusion in the text of the state basic law of the «public authorities» concept, which requires its theoretical
understanding, is of unconditional interest. To identify the specifics of the position of local self-
government bodies in the state mechanism, depending on a particular model of state governance, it is
necessary to study the experience of organization and functioning of the state apparatus at various
historical stages. The aim of the study is to analyze the concepts of theoretical scientists on the legal
nature and role of public authorities in the life of the state and to determine the position of local authorities
in the public authority system in connection with consolidation of their unity with public authorities in
the basic law of the state. In the process of research, the authors used general scientific methods of analysis
and synthesis, as well as specific scientific methods — historical and comparative legal. It is concluded
that, despite the novelty of the concept of «public authorities» in the text of the basic law of the state,
conceptually it does not change the basis of the functional interaction of public authorities and local
governments. Nevertheless, the normative consolidation of the unity of public authorities in the
Constitution of the Russian Federation does not abolish the organizational separation of local self-
government and its bodies from public authorities.
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TIOHSTHUS «OPTaHbI MyOIUYHON BiacTH». HeoOX0MMO H3yYHUTh OINBIT OPraHU3aluy U (yHKIHOHHPOBA-
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Introduction

The effective functioning of the state directly depends on the well-coordinated
work of public authorities. It is they who develop programs to provide citizens and civil
society institutions with everything they need within the established legal space and
interact with each other in order to achieve the most optimal results of the tasks set.

Modern realities confirm the development of new standards for governing the
Russian state after the legislative update in 2020 of the procedure for the formation and
powers of a number of government bodies. One of the key novelties was the inclusion
of the concept of «public authorities» in the text of the Constitution of the Russian
Federation. This step has raised questions about how the updated system of government
bodies will function in the state and what will change in the interaction between
government bodies at different levels after the amendments inclusion into the text of
the basic law of the state.

Even before its inclusion in the text of the Constitution of the Russian Federation,
the concept of «public authorities» aroused increased interest among researchers and
led to the emergence of various conceptual provisions. With consolidation of the
«public authorities» concept in the text of Chapter 8 of the Constitution of the Russian
Federation, the discussion of its legalization in the basic law reached a new level. Of
course, the position of the lower level of government — local self-government bodies,
which from now on were included de jure in the system of public authorities — was
not left without attention either. In this regard, it is necessary to study the concepts of
theoretical scientists on the legal nature and role of public authorities in the life of the
state and society and to determine the position of local governments in the public power
system, which forms the purpose of this study. The solution to this goal is achieved by
performing the following tasks:

1) to study the positions of theoretical scientists on the legal nature of public
authority and its bodies,

2) to analyze the evolution of public authorities and local self-government bodies
in order to disclose their place in the system of public authority,

3) to study the place of local self-government bodies in the system of public
authorities in the context of the adopted constitutional novelties.

The methodological basis of the research was formed by general scientific
research methods, which allowed to analyze the legal nature of the phenomenon of
«public authorities» and its interpretation by domestic and foreign theoretical scientists.
Along with general scientific methods, special scientific research methods (historical,
comparative legal, etc.) were used; they contributed to identifying trends in the
development of the state apparatus in the Russian Federation and determining the
specifics of interaction between state authorities and local governments in particular
historical periods.
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Evolution of understanding of the legal nature of public government
and its bodies by domestic theoretical scientists

The legal nature of public authority and the bodies implementing it has
repeatedly become the subject of research by domestic and foreign scientists.
Nevertheless, a unified concept about what public power is has not yet been
developed. According to S.A. Avakyan, public power is a broad phenomenon that
incorporates the fullness of people’s power and is implemented in the form of state
power and local self-government (Avakyan, 2018). From the point of view of
LK. Sovetov, the public authorities are characterized by formal separation from
society and not coincidence with the population of the country; its public character is
regarded as «publicy, being «at the disposal of the society» (Sovetov, 2020:45). The
author in his position is close to the point of view of V.E. Chirkin, arguing that public
power should be understood as a variant of social power, recognized as public, since
it is the result of implementation of objective needs in society; it is isolated from
the people and, in the constitutional and legal order, is endowed by the people with
the right to exercise powers on their behalf (Sovetov, 2020:45). V.E. Chirkin asserts
that public power should be associated with social power, viewed as its kind; at the
same time, organization of this type of power is possible in public entities strictly on
specific lands, due to which this power is of a public nature (Chirkin, 2008).
In the opinion of I.LK. Sovetov and N.L. Maltsev, the social nature is manifested in
the function of public authority, which reflects the external side of its activities, i.e.,
the sphere of influence on the social environment in order to achieve certain goals
with a focus on the powers granted (Maltsev, 2009; Sovetov, 2020). N.A. Vlasenko
notes, that the public power is one of the main features of the state, meaning that
there is no merger of the state with society and realization through special bodies —
state and municipal — whose task is to manage and organize society, develop
and apply legal acts binding on population, as well as ensure law and order
(Vlasenko, 2011).

The ambiguity of the nature of public power raises the issue of relationship
between the concepts of «state power», «social power» and «public power». Soviet
legal science distinguished two directions regarding the connection between public and
social power. The first approach asserted their equality. Thus, according to
L.A. Grigoryan, the term «public power» should be understood as social power
operating in any society (Grigoryan, 1965:17). The second approach denied the
equivalence of public and social authorities since the first is synonymous with state and
political power. A similar point of view can be found, for example, in the works of A. 1.
Kim (Kim, 1975:65).

As for correlation of «public power» and «state power» concepts, there was a
tendency to treat them as identical over a long period of time. For example, M.I. Baytin
understood political power as the power emanating from the state or exercised with its
direct or indirect participation (Baytin, 2005:83). A similar trend is noted by
N.V. Malyavkina in her analysis of the positions of Russian theoretical scientists on the
relationship between «state power» and «public power» concepts (Malyavkina, 2011).
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Modern legal science denies the equivalence of these concepts. According to
S.A. Komarov, the concept of «state power» has a narrower meaning since it includes
only one element of the political structure of society — the state (Komarov, 2005:145).
Vasiliev, A.V. Elkina, A.E. Irtegova and A.E. Yagovtsev also claim that there is no
identity between the concepts of public and state power (Elkina, Irtegova & Yagovtsev,
2020; Vasiliev, 2019). A.N. Chertkov, believes that public power is a special power
that does not coincide in volume with the power of the state (Chertkov, 2021:50).
According to A.A. Kashkarov, public and state authorities are not identical, since in a
democratic state where developed institutions of civil society operate, a number of
functions of state power are performed by local self-government bodies, although the
exercise of their powers is ensured by the force of state coercion and authority of state
powers, which can be confirmed by legal norms of Russian legislation (Kashkarov,
2015:173). Basically, the general trend of recent research in this area is to differentiate
the concepts of «public power» and «state power», since public power is characterized
by diverse organizational forms that are not limited to state power. To prove this thesis,
E.P. Tarasova cites the provision of the Russian Constitution on the division of public
power into state power and local self-government as independent elements of this
power (Tarasova, 2010:167).

Analyzing the concepts of public and state power, the authors thought not only
about the boundaries and components of public power, but also about those bodies that
can be attributed to exercising such power in the state. For example, D.G. Thalberg
talked about the possibility of attributing the judicial power of monasteries to the power
of public authorities. He wrote: «If it is impossible in such a phenomenon to see
identification of the judicial power of monasteries with any private law, then granting
the right in all private matters to the owner by court, who is in this case the clergy,
indicates that judicial functions still did not have time to acquire the character and
significance of a public authority» (Talberg, 1880:47—48). Nevertheless, according to
D.G. Talberg, with strengthening the position of the Moscow state and further
centralization and annexation of new lands to Moscow, the court as a social and public
institution acquires different positions; at the same time, “some offences that were not
subject to possessory court according to the general rule were singled out” (Talberg,
1880:47—48).

Researchers are also interested in the issue of the role of public authorities in the
state. In the scientific literature of the pre-revolutionary period, there is a tendency to
analyze the role of these bodies from the standpoint of democratic principles
development. Distinguishing democracy into a democracy regulated by laws and
«extreme» democracy, M.M. Kovalevsky, noted that the first version of democracy is
characterized by equality of people as citizens among themselves, while «extreme»
democracy establishes equality not only of people, but also of public authorities
(Kovalevsky 1899, 1:353). Thus, the author spoke about the equal position and interests
of society in the person of its citizens and the state. Another pre-revolutionary
researcher K.D. Kavelin argued that the authorities, being a mechanism that clearly
shows the legal idea of the state, are a legal principle themselves, the principle that is
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implemented in the form of government institutions and positions occupied by people;
they exhibit both a state and civil character. The state features manifest themselves
through the institutions of public authority, the civil features — through “private
persons” (Kavelin, 1904:773—774).

Unlike pre-revolutionary researchers, Soviet authors put forward their positions
in the spirit of dogmatism formed after the Bolsheviks came to power; they stemmed
from prevalence of state-collective principles. For example, L.G. Raisky directly linked
functioning of public authorities in the pre-revolutionary period with domination of
state administration by the capitalist elite, who, in order to maintain supremacy over
their fellow citizens, kept all public authorities at their service (Raisky, 1930: 228). The
Soviet authorities were characterized by collective principles, strict hierarchy and
subordination of lower bodies to higher ones, even in cases of individual
representatives of power. For example, analyzing Art. 91 of the 1922 Criminal Code of
the RSFSR, E.Ya. Nemirovsky suggested that a representative of power be understood
as any person to whom the state grants this power, including a lower body; they are all
public authorities (Nemirovsky, 1924:237). According to the author’s conclusion, Art.
91 contains provisions directly affecting the appropriation of public authority; first of
all, it concerns functions’ performance of an official as a state body (Nemirovsky,
1924:239).

The analysis of “public power” concept by theoretical scientists was
inextricably linked with attempts to formulate the definition of the “public body”
concept. As with the concept of “public power”, there is no consistency in
understanding the “public body” concept. Currently, the following conceptually
different definitions can be distinguished. According to E.V. Suslin and D.V. Rybin,
a public body should be understood as a relatively independent, separate link of the
state apparatus, which is organized by the state for implementing a specific type of
state activity, endowed with the appropriate competence and relies on the material,
organizational and coercive power of the state in the process of exercising its powers
(Suslin & Rybin, 2018:133). From the point of view of A.A. Klishas, three
approaches can be distinguished in understanding of the “public body” concept. It is
an integral part of the state mechanism, which is endowed with state-power
authorities and participates in the implementation of the functions of the state; it is a
political institution organized with the aim of performing the functions of the state
and endowed with authorities of a public-power character to perform them; it is an
organization or sole official with powers of authority, which is manifested
through issuing of binding decisions, and supervising their implementation
(Klishas, 2019:133). Unlike previous authors I.L. Chestnov believes that a public
authority is an organized collective of people created in accordance with the
procedure established by law and endowed with powers of authority; they are called
upon to solve the tasks established by law and perform the functions of the state in a
certain sphere of society (Chestnov, 2019:44). Thus, the range of definitions of the
‘public body’ concept is very diverse and is supplemented by new qualitative
characteristics, based on the emerging trends in the development of state apparatus.
At the same time, it should be noted that until now clear definitions of the concepts

STATE AND LAW IN CONTEMPORARY WORLD 755



Yuxnaosze LT, I'anuna O.JO. Becrauk PYIH. Cepust: FOpunuueckue Hayku. 2021. T. 25. Ne 4. C. 750—767

of «public power» and «public body» have not been formed due to the variety of
approaches and conceptual vision of the authorities’ position at different levels in the
system of public power.

State authorities and local government bodies
as a link of the public government system in Russia

Over a long period of the Russian state existence, the state apparatus has been
constantly improving and changing. Gradually, the two-tier system of state
administration was replaced by a three-tier hierarchy, which currently forms the basis
of the government of the Russian Federation. A special place in this system is occupied
by local self-government bodies, the formation and development of which went in
parallel with the development of state bodies. It was the specifics of the interaction of
public authorities of different levels with each other that previously determined and
establishes in modern realities one or another model of public administration. In this
regard, the study of public and local authorities’ evolution in Russia allows us to
highlight not only the mechanisms of formation and functioning of the system of public
authorities in specific historical periods, but also to identify the features of their
interaction and interdependence.

In fact, public power emerged a long time ago. In Russian history, one can trace
it from the formation of the Old Russian state in the middle and the second half of
the 10th century, when the newly formed state was headed by the Rurik dynasty; they
formed their own apparatus of princely administrative and judicial administration,
territorial division into volosts with cities and graveyards, and fixed tax system
(Degtyareva & Poltorak (ed.), 2005:46). The state became a political organization of
the people, took shape together with the people and experienced influence
of all the elements and conditions that united the people into a single whole
(Belyavsky, 1094:6).

At the first stage of Ancient Rus formation, a model of combining the city-state
with the princely system of government flourished in state administration (Yeremyan
& Fedorov, 1998). However, later, the gradual increase of the Grand Duke’s influence
and weakening of people’s assembly positions, which over time began to solve mainly
private economic problems became a distinctive feature of the power hierarchy of the
Old Russian state (Khimich, 2019:37). At the same time, in Novgorod and Pskov
republics, the princely power did not play such a serious role as in other Russian lands.
The role of the Novgorod prince was eventually reduced to the functions of a mediator
and magistrate engaged for these purposes by the city (Yeremyan & Fedorov, 1998).
The state principle in such scheme was represented by the princely administrative and
managerial apparatus, while local self-government was primarily represented by the
veche, both citywide and in individual territories, which consisted of the male
population and had rather extensive powers. It was the citywide veche that elected a
mayor, a village elder (¢ysyatsky) and other local bodies. In fact, such systems survived
during the period of feudal fragmentation and beginning of the Russian lands
centralization.
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The unification completion of the Russian lands around Moscow led to the
reform of the state government bodies system. Ivan IV actively contributed to the
development of ideas of local self-government, formalizing them in a legislative form.
The basis of local self-government during that period was made up of volostels and
governors appointed by the prince. Later, they were replaced by elected zemstvo and
guba elders (Khimich, 2019:37).

Since the end of the XVI century local power was concentrated in the hands of
the governors appointed by the central power. It was the voivods, as representatives of
Moscow, who ruled the lands entrusted to them and exerted a serious influence on the
formation of local self-government bodies.

The next stage in the formation of Russian government bodies system was the
Peter the Great reforms. Under him, a clear division of public authorities into three
levels took place: central authorities formed government bodies headed by the
monarch, regional authority was represented by governor’s power, and local level
authority took shape of the lower government bodies. As a result of the reform of urban
self-government, a new body called the Town Hall appeared in Russia; it was the body
of city self-government, which constituted a state institution in charge of managing
urban population.

The government of Catherine II made further attempts to transform local
government. In 1775, the “Institution for the Governance of Provinces”, which
consolidated the foundations for reforming local government, was issued (Khimich,
2019:39). The new division of the country into provinces and counties formed the
general principles of interaction between regional and local authorities; while the
governor-general controlled the work of local government bodies, direct local
government was concentrated in the hands of the nobility assemblies, which elected the
local administration and the court. Nevertheless, strengthening of the absolute
monarchy inevitably brought the central authorities to the fore, which, through the
regional government apparatus, controlled the local government.

By the 19th century, various concepts had been formed concerning what local
self-government in the state should be like. Some foreign and domestic thinkers stated
the need to preserve the independent economy of the community, free from state
control. However, in the Russian Empire, the independence of local self-government,
despite the restoration by Alexander I of the Letters patent to the cities of 1785 after its
abolition by Paul I, was minimal.

The first half of the 19th century passed under the auspices of strengthening
regional power, which in practice was only formally controlled from the center. The
powers of the governor as the head of local administrations during that period increased
sharply, while the role of the noble assemblies in local government, despite the
importance of that political institution, was reduced to a minimum. Local self-
government bodies found themselves under the strict control of the regional authorities.
Such tendency in public administration raised interest of theoretical scientists to that
issue. Researchers attempted to substantiate or propose a different option for forming
and interacting of public authorities.
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By the middle of the XIX century the idea of the need to transfer to the
communities a number of new powers that directly affected their interests, including
the local police, began to be expressed more and more often. For example,
N.N. Belyavsky supported the thesis of self-government as part of a unified state
administration, which could decide independently the issues of local importance.
However, the author admitted that the issue of combining such “co-management” in
the person of both the state and the community was rather complicated and had not
been resolved by that time (Belyavsky, 1904:8). Arguing about the specifics of public
administration in that period, N.N. Belyavsky cited as an example the position of
L. von Stein. According to him, there is only a single state administration, while the
communities through their bodies realize goals common to government officials;
however, local governments have more independence from the government than civil
servants. Therefore, the fundamental idea of the scholar was the thesis of self-
government as a community body that pursues national interests. According to
N.N. Belyavsky, the concept of self-government at that time absorbed both a legal
basis, related to the issue of independent management of the community by its special
interests, and a political one, when community officials acted as part of public
administration, which recognized the difference between the “public administration”
and “self-government” concepts only as the method of management (Belyavsky,
1904:9).

After abolition of serfdom in 1861, the issue of reforming the system of local
self-government became urgent. Nevertheless, all the proposed novels in one way or
another were associated with the central government attempts to preserve the nobility
dominance in the government. In volosts, management was in the hands of the volost
gathering, volost foreman, volost government and volost peasant court, in the villages
it realized in the village gathering and village headman (Chepurnova & Filippova,
2011). Control over the self-government of peasants was in the hands of conciliators,
county congresses and provincial peasant presences, where the nobility predominated,
which hindered the development of volost and rural self-government. Besides, the
estate principle continued to operate in local self-government, which made peasant
communities dependent on local institutions formed from landowners. However, after
1864 the noble self-government was deprived of the right to manage the affairs of the
local economy of provinces and counties. The updated local administration system
included zemstvo electoral congresses, zemstvo assemblies and zemstvo councils. The
formed bodies, however, did not receive full independence since their decisions had to
be approved by the governor or the minister of internal affairs. In contrast to rural self-
government, the city government bodies, under the 1870 reform, received relatively
wide independence in solving urban issues, although some of their decisions also
required the approval of the provincial administration or the ministry of internal affairs.
Nevertheless, local councils resolved many issues on their own.

During the reign of Alexander III, the class principle in local self-government
bodies was strengthened. The principle of election of the chairman and members of the
council was replaced by the principle of approval, and the right to appeal against non-
approval was withdrawn from the zemstvo assemblies. The governor had the power to
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terminate the decisions of the zemstvo assemblies at his own discretion. Self-
government in the countryside was under the control of zemstvo district chiefs. All
those testified to strengthening the positions of the central and regional authorities,
while the position of local self-government bodies remained rather vague. At the
beginning of the XX century N.N. Belyavsky wrote, that the state had a crown
administration and self-government bodies, and the latter were not fully developed
conceptually. The researcher put the question of “What is self-government, what are
its functions and tasks?”” and failed to find the answer since the exact legal structure of
self-government before the beginning of the XX century was not formed because in
each state self-government had its own specifics. As noted by N.N. Belyavsky, self-
government could not at that time be justified by an exact legal definition (or term), but
it could be called a constantly changing reflection of the political trends of the moment
(Belyavsky, 1904: 8).

With Bolsheviks coming to power, local self-government underwent major
changes. The previous model was basically eliminated, while the new one developed
in the mainstream of public administration. G.S. Gurvich argues, that if the public
theory of self-government was characterized by an orientation towards isolation of
society from the state, and the state saw in local self-government a way of self-
organization of the ruling class (Gurvich, 1924: 40), then with the approval of the state
theory of self-government, local self-government bodies were considered as state
institutions and part of administrative hierarchy. According to him, one can speak of
self-government bodies as local government bodies and state bodies in this period
(Gurvich, 1924:41).

Generally speaking, the system of government that took shape with Bolsheviks
determined the prospects for self-organization and self-government at the local level
throughout the entire period of government in Soviet times.

Local government bodies in the system of public government
from the position of the 2020 Constitutional reform

The issue of public administration model again appeared on the agenda after the
collapse of the USSR and formation of a sovereign state of the RSFSR, later the Russian
Federation. The Constitution of the Russian Federation, adopted by the nation-wide
vote on December 12, 1993, formed a new system of public authorities in comparison
with Soviet times. A fundamental difference from the previous period was separation
of local self-government as an independent political institution that was not part of the
system of state power (Byalkina, 2006). Nevertheless, both state authorities and local
self-government bodies have formed, in their totality, a single system of public power,
acting in the interests and on behalf of the people as the bearer of sovereignty and the
only source of power in the Russian Federation (Maliavkina, 2011).

The concepts of “public power”, “public body” were legalized in the text of the
Constitution of the Russian Federation only in 2020 and became the logical result of
the established model of public administration. However, the practice of applying these
concepts in the texts of legal documents had already developed by this time, as
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evidenced by the analysis of the decisions of the Constitutional Court of the Russian
Federation (Shugrina, 2016:166—167). In its Resolution of January 24, 1997, the high
court recognized the name of a type of public power for local self-government and its
bodies'. The following year, a decision followed in which the term "levels of public
power" was used’. By the decision of the Constitutional Court of the Russian
Federation of April 2, 2002 revealing the nature of the local level of power, local self-
government was considered as public (municipal) power’. These decisions testify to a
consistent line of the high court in relation to the unity of the public power system,
which was formed in consideration of different cases (Shugrina, 2016:167).

Logical development of the position of the Russian Constitutional Court in
interpreting public power and its bodies realized in the Conclusion of March 16, 2020,
adopted within the ongoing constitutional reform. The high court noted the derivation
of the category “unified system of public power” from the “statehood” and ‘“state”
concepts, understood as a political union of the multinational Russian people, whose
power operates in the state as a single systemic unity in specific organizational forms
established by the basic law. Proceeding from this, the Constitutional Court concluded
that local self-government bodies, without being part of the system of state power
bodies, are part of a single system of public power of the political union of a
multinational people®. Integration of local self-government in the person of its bodies
into the general system of government in a specific territory and considering interaction
with public authorities was emphasized.

The description of the “unified system of public power” concept can be found in
the norms of Part 1 of Art. 2 of the Federal Law “On the State Council of the Russian
Federation”. According to this document, the system of public power includes federal
bodies of state power, bodies of state power of the constituent entities of the Russian

! Resolution of the Constitutional Court of the Russian Federation No. 1-P of January 24, 1997 “In the case of
checking the constitutionality of the Law of the Udmurt Republic” of April 17, 1996; “On the system of public
authorities in the Udmurt Republic or in the case of checking the constitutionality of the Law of the Udmurt
Republic” of April 17 1996: “On the system of public authorities in the Udmurt Republic". Collected
Legislation Russian Federation. 1997. No. 5. Art. 708.

2 Resolution of the Constitutional Court of the Russian Federation No. 17-P of June 10, 1998 “In the case of
checking the constitutionality of the provisions of paragraph 6 of Article 4, subparagraph” and “of paragraph 3
and paragraph 4 of Article 13, paragraph 3 of Article 19 and paragraph 2 of Article 58 of the Federal Law” of
September 19, 1997; "On the basic guarantees of electoral rights and the right to participate in a referendum of
citizens of the Russian Federation”. Collected Legislation Russian Federation. 1998. No. 25. Art. 3002.

3 Resolution of the Constitutional Court of the Russian Federation No. 7-P of April 2, 2002 “In the case of
checking the constitutionality of certain provisions of the Law of the Krasnoyarsk Territory” On the procedure
for recalling a deputy of a representative body of local self-government “and the Law of the Koryak
Autonomous Okrug” On the procedure for recalling a deputy of a representative body of local self-government,
an elected official of local self-government in the Koryak Autonomous Okrug “in connection with the
complaints of the applicants A.G. Zlobin and Yu.A. Khnaeva*. Collected Legislation Russian Federation. 2002.
No. 14. Art. 1374.

4 Conclusion of the Constitutional Court of the Russian Federation dated March 16, 2020 No. 1-3 “On the
compliance with the provisions of Chapters 1, 2 and 9 of the Constitution of the Russian Federation of the
provisions of the Law of the Russian Federation on the amendment to the Constitution of the Russian
Federation” On improving the regulation of certain issues of organization and functioning of public authorities,
“as well as on the compliance with the Constitution of the Russian Federation of the procedure for the entry
into force of Article 1 of this Law in connection with the request of the President of the Russian Federation.”
Available at: http://www.ksrf.ru/ [Accessed 30th March 2021].
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Federation, other state bodies, and local self-government bodies in their totality. On the
principles of coordinated functioning, they are established in accordance with the basic
law of the state and the rules of organizational, legal, functional, financial and
budgetary interaction, including the transfer of powers between levels of public power,
and realize their activities in order to observe and protect the rights and freedoms of
man and citizen and create conditions for socio-economic development of the state®.

Consolidation of the constitutional and legal status of the State Council of the
Russian Federation in the text of the Constitution of the Russian Federation has far-
reaching consequences. According to paragraph «e.5» of Art. 83 of the basic law and
Part 1 of Art. 3 of the above-mentioned Federal Law, the purpose of the State Council
of the Russian Federation is to ensure the coordinated functioning and interaction of
public authorities, to determine the main directions of the domestic and foreign policy
of Russia and the priority directions of the socio-economic development of the state.
This body, as an integral part of a unified system of public power, is called upon to
coordinate the actions of federal, regional and local authorities, which will allow the
development of unified standards of state policy, implemented through a unified system
of public power. On the one hand, the vertical structure of relations between different
levels of power is being built up by legislation; on the other hand, conditions are being
created for coordinating positions and exchanging experience between different
territories of the state to strengthen the vertical of power. Thus, the State Council of the
Russian Federation performs the function of a structural unit of the public power
system, ensuring control by the federal center; at the same time, its activities are
designed to maintain effective feedback with regional and local authorities. The
inclusion of local self-government bodies in the unified system of public authorities
inevitably puts their activities in the focus of the State Council’s supervision, which,
due to its coordinating function, will contribute to strengthening interaction between
public authorities and local self-government bodies, established by Part 3 of Art. 132
of the Russian Constitution.

The categories “public power”, “system of public power”, “public bodies” are
mentioned in the updated articles of the Constitution of the Russian Federation: Part 1
of Art. 67, item “g” of Art. 71, part 1 of Art. 80, item “e.5” Art. 83, part 3 of Art. 131.
At the same time, the basic law of the state does not disclose the definition of these
concepts. The novelty of these concepts in the text of the Russian Constitution, at the
same time, does not mean that they conceptually change the basis of the functional
interaction of public authorities at various levels. This is manifested, for example, in
the norm of Part 2 of Art. 132 of the Constitution, according to which local self-
government bodies can be endowed with federal law, the law of a constituent entity of
the Russian Federation with separate state powers in the event of transfer of material
and financial resources necessary for implementation of these powers. In this case, the
state is vested with the authority to control the implementation of the delegated
powers’.

5> Constitution of the Russian Federation. Adopted by popular vote on December 12, 1993 (with changes
approved during the all-Russian vote on July 1, 2020). Rossiyskaya Gazeta. 1993 December 25 (No. 237);
Russian newspaper. 2020.4 July (No. 144).
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Despite the declared unity of public authorities, the main purpose of which is to
solve state problems at different levels based on interaction and coordination, the basic
law of Russia emphasizes the organizational separation of local government and its
bodies from state power and its bodies. This principle is laid down in Art. 12 of the
Constitution of the Russian Federation®, which emphasizes that local government
bodies are not part of the system of government bodies. This provision constitutes the
legal basis for interaction between authorities at different levels. At the same time, the
de jure inclusion of local self-government bodies in the unified system of public
authorities brings interaction between them and public authorities to a new level. The
fact is that the lower level of power is as close as possible to the population that
independently decides on formation of certain local self-government bodies.

Currently, due to the inclusion of the novels concerning formation of the
structure of local self-government bodies in Part 1 of Art. 131 of the Constitution, the
diversity of local self-government bodies should be determined by the federal
legislator’. Despite the fact that this situation is not new in the normative consolidation
of functioning of government bodies, nevertheless, the legalization of this provision in
the Constitution emphasizes the special role of the federal legislator in this matter.
Thus, a logical chain of establishing general principles for the formation of public
authorities of different levels is enshrined in the basic law of Russia, according to which
local governments are considered as part of a multi-level system of public power with
clearly distributed functions and powers and are an integral element of a single state
mechanism. Due to these circumstances, local self-government can be effective only
when it is in harmonious relationship with public authorities (Chikhladze, Laricheva &
Khazova (eds.), 2020:331).

In this regard, the problem of delimiting the spheres of state power and local self-
government as forms of exercising public power acquires special significance. As noted
by N.V. Antsiferov, provisions of Part 1 of Art. 130, part 1 of Art. 131, part2 of
Art. 132 of the Constitution fixes the correlation of these spheres from the standpoint
of territorial localization of power and the range of issues that are decided by the
relevant subjects of public authority.

At the same time, local self-government bodies are limited by the possibility of
exercising their power within settlements and other local territories and by a range of
issues to be resolved, which are excluded from the scope of activities of state entities
in favor of local self-government (Antsiferov, 2019:13). Most of the national projects
developed by federal bodies are designed for a long period and are closely related to
the subjects of jurisdiction and powers of local self-government bodies. In this regard,
inclusion of local self-government bodies into a unified system of public authority is
intended to ensure the interaction of state and municipal bodies necessary for

¢ Constitution of the Russian Federation. Adopted by popular vote on December 12, 1993 (with changes
approved during the all-Russian vote on July 1, 2020). Rossiyskaya Gazeta. 1993 December 25 (No. 237);
Russian newspaper. 2020.4 July (No. 144).
7 Constitution of the Russian Federation. Adopted by popular vote on December 12, 1993 (with changes
approved during the all-Russian vote on July 1, 2020). Rossiyskaya Gazeta. 1993 December 25 (No. 237);
Russian newspaper. 2020.4 July (No. 144).
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implementation of national projects, as well as participation of citizens in managing
local affairs, since national projects cannot be fully implemented without effective
interaction of all public authorities, on the one hand, and control by state authorities
over local self-government bodies, on the other hand.

Thus, the task of improving the quality of life and the time necessary for its
implementation requires a vertical of power constructed on the principles of
coordination and subordination. Therefore, the logic of the Constitution of the Russian
Federation establishes not only restrictions for public authorities in matters subordinate
to local self-government bodies, but also enshrines the responsibility of public
authorities to ensure effective functioning of local self-government bodies applying the
mechanisms subject to jurisdiction of state bodies.

Conclusion

The updated text of the Constitution of the Russian Federation was the result of
the constitutional reform of 2020. All the introduced amendments brought the
interaction of state authorities and local self-government bodies to a new level, from
now on de jure included in the unified system of public authorities. As elements of the
system of democracy, state power and local self-government are the basis of the
constitutional order. They have their own set of functions and tasks aimed at ensuring
good living standards for the citizens of the Russian Federation.

State authorities and local self-government bodies have public authority, which
allows them to be combined into a single system of public power. Nevertheless, the
combination of these institutions into a single structure creates the need to develop a
clear delineation of the competence of authorities at different levels and detailed
legislative consolidation of their interaction and subordination, since in the basic law
these distinctions are presented in a generalized form and require detailing in federal
legislation. At the same time, the unconditional positive result of the amendments to
the Constitution of the Russian Federation were the steps to increase guarantees for the
effective implementation of the public authority functions.

The study of the interim results of the novels’ introduction into the Constitution
in terms of organization of public authorities allows us to emphasize the further
strengthening of the vertical of power and constitutional consolidation of local self-
government bodies as an integral part of the unified system of public power. At the
same time, the significance of the inclusion of local self-government bodies in the
unified system of public authority can be fully seen only after completion of the process
of novelties’ legislative consolidation declared in the main law of the state and their
further application in practice.
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AnnoTtauus. Mccienyercst Takoil BU aKTOB TOCYAapCTBEHHOT'O YIIPABIICHHUS, KaK aJMUHUCTPa-
THUBHBIE pErjiaMeHThl. HecMOTps Ha IIMPOKOE MPUMEHEHHE NaHHOTO BHJA aKTOB YIPABJICHUS, WX
IIpaBoBasi NpUpPOJIa, 0OCOOEHHOCTH NMPAaBOBOW KOHCTPYKLUH, KIacCH(PUKALUIl OCTAIOTCS HEIOCTATOYHO
M3YyYEHHBIMH, YTO M 00YCIIaBIMBAET aKTyaJbHOCTh HACTOSAIIETO MCCIENOBaHMs. B craTbe BBIABISIOTCS
crnenuduUecKkre MPU3HAKA AIMHHUCTPATHBHBIX DPErJIAMEHTOB, XapaKTepPH3YIONIMX HX B KadecTBe
0c000ro MHCTPYMEHTa peau3alliy Pa3INIHBIX (OPM rOCyAapCTBEHHOTO ympaBieHHs. J[ocTmxkeHHe
MIOCTAaBJIEHHOW IeM o0ecHeynBacT aHalIW3 HOPMATUBHBIX INPABOBBIX AKTOB, KaK POCCHUICKHX, Tak
1 3apyOeXKHBIX, a TaKKe CPOPMUPOBABILUXCS B IPABOBOH JOKTPUHE MOJIXO/I0B K ONPEAEICHUIO CYIIHO-
CTH aJIMHUHUCTPAaTHBHBIX PEIJIaMEHTOB, Pa3lHYHBIX (OPM TOCYAapCTBEHHOTO YIpPAaBICHHS U aKTOB
roCyJJapCTBEHHOI0 ynpasiieHHs. Ha ocHOBe aHan3a TEOPETHUECKUX U AIMIIUPUYECKUX JaHHBIX aBTOPHI
MpeIaraloT coOCTBEHHBIE NEe(QHHULINKN aKTOB TOCYJapCTBEHHOTO YIPABICHUS, aJIMHHUCTPATHBHBIX
periaMeHTOB ¥ HHCTPYMEHTOB pealn3anui (GopM rocyAapCcTBEHHOTO yIpasieHus. B mponecce uccie-
JIOBaHUS aBTOPAMH MPUMEHSIICS (OPMaTbHO-IOPUANIECKUN METO, MO3BOJSIONINN 0XapaKTepH30BaTh
IIPaBOBYIO MPUPOAY aAMUHHCTPATHBHBIX PETJIAMEHTOB, UX POJIb U MECTO B CUCTEME aKTOB r'OCY1apCTBEH-
HOTO YTIPaBJICHUST; CPABHUTEIBHO-IIPABOBOM METO/I, JJISl BBISIBICHHSI O0IIEro 1 0COOEHHOTO MPH CpaBHE-
HUH OTEYECTBEHHOT'0 M 3apyOeKHOI0 OIbITA PErJIAaMEHTHOT'O PEryJInpOoBaHUs; 00IIHNe METOIbI UCCIIEIO0-
BaHWA (aHAJN3 U CHHTE3, aHAJIOTHSA U JIp.).

KnioueBble cioBa: aJIMHHUCTPAaTHBHBIE pETJIAMEHTHI, aIMHHUCTPATHBHAas MpOLeEnypa,
BEZOMCTBEHHOE HOPMOTBOPYECTBO, IOCYAAPCTBEHHOE YIpPaBJeHHUE, aKThl TOCYIapCTBEHHOIO YIpaBiie-
HUsI, (GOPMBI TOCYIAapCTBEHHOI'O YIPABJICHUS, WHCTPYMEHTHI peanu3aluu (HopM TocynapCTBEHHOTO
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Introduction

Public administration, including its varied forms, are among the important
theoretical and empirical issues of administrative law. There are also several
scientific works looking at this issue from the position of the general theory of law
and state (Arzamasov, 2007; Arzamasov, 2013:249—274). This multifaceted issue is
of many dimensions; therefore, it needs to be studied in various legal branches
(constitutional, municipal, labour law, etc.).

The administration itself is a special kind of human activity. Apart of legal
component it also includes organisational activity, control, and others, manifested in
a whole complex of functions and subfunctions inherent in almost any modern
state. Administration, if it is properly organised and relies on a powerful resource
base, allows ensuring and protecting state interests, realising relative public
authorities and officials’ competences, and rights and freedoms of citizens and their
associations.

In the context of global coronavirus epidemic, difficult international situation
associated with introduction of new economic sanctions against Russia, digitalisation
of economy and other spheres of human life and activities, theoretical and
practical significance of the designated problems gain relevance with renewed
vigour.

The analysis showed that one of the most common types of acts of public
administration is administrative regulations, which are a relatively new type of
regulatory legal acts for the Russian legal system. Their emergence is associated with
one of the stages of the administrative reform, which began in the first decade of the
XXI century!. Almost all the variety of administrative procedures is currently
mediated with the help of administrative regulations.

Despite the significant prevalence of administrative regulations in rulemaking
and law enforcement practice today, many issues related to this type of act are not
fully investigated, which gives rise to various empirical and theoretical problems in
a conceptual plan. For example, there is no legal definition of administrative
regulations, the system of existing administrative regulations is not clearly presented,
and their role in realisation of public administration forms is not well defined.

Given the expansion and application of administrative regulations, issues
related to legal and technical aspects of preparing and adopting administrative laws
and unification of legal structures under study come into focus.

I The following articles are devoted to these issues: (Dobrolyubova, Yuzhakov & Aleksandrov, 2014;
Yuzhakov, 2016; Sungurov & Tinyakov, 2016).
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Public administration forms and their effectiveness

Today, Russian legislation has no definition to reveal the concept of
«public administration formy». In this regard, at different times, Russian scientists
offered to scientific community, students, and practitioners their interpretations of
this concept.

The most popular was the concept proposed by professor Y.M. Kozlov; it was
within the so called “narrow” approach to the issue when public administration was
associated only with the activities of the executive authorities and officials of such
bodies. In his opinion, the form of administration should be understood as an
externally expressed action of the executive body (official), carried out within its
competence and causing certain consequences (Alekhin, Karmolickiy & Kozlov,
1996:221).

However, considering that not only state executive bodies, but also local self-
government bodies and municipal employees can take various acts of administration
to manage various social processes, it is necessary to pay attention to the definition
that reflects a broader interpretation of the essence of public administration.
Such a definition was proposed by professor Y.N. Starilov, who suggested
that the form of administration should be understood as an external expression
of the content of administration activities, the limits of specific administration
actions that are performed by certain state and local self-government bodies
(Starilov, 2001:11).

M.V. Puchkova proposed a broader list of actors that adopt administration acts.
In her opinion, the subjects of public administration are not only the executive
authorities but also public institutions such as the Accounts Chamber, the Central
Bank and the Pension Fund of the Russian Federation, which are state executive
bodies endowed with the appropriate legal powers (Puchkova, 2015:21). It is also
important to note that M.V. Puchkova drew attention to the presence of an intra-
administrative component in the activities of executive bodies whose purpose is to
ensure functioning of the apparatus of these bodies, to achieve their fundamental
goals and objectives (Puchkova, 2015:21).

Each type of state activity, including the administration activity under study,
has its own most characteristic organisational and legal forms®. The basis for the
paradigm of the forms of public administration classification was the monograph
«Methods and forms of public administration» edited by professor A.E. Lunev. He
proposed to subdivide the forms of public administration into legal (establishment of
the rule of law and its application) and non-legal (implementation of organisational
actions and performance of material and technical operations) (Lunev, 1977:31—37).
Many scientists have expressed a similar point of view’. This classification is still
relevant. For example, N.V. Makareiko in section «12.1. The concept, general

2 One of the first to investigate the problems of legal forms of public administration was LI Evtihiev, for details
see: (Evtihiev, 1948).
3 For details see: (Alekhin, Karmolickiy & Kozlov, 1996; Bahrah, 1997; Kovaleva, 2004).
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features, types, and classification of public administration forms» of his
coursebook highlighted the legal and non-legal forms of public administration
(Makareiko, 2014).

According to professors R.F. Vasiliev and Y.M. Kozlov, the forms of executive
and administrative (managerial) activity are creation of legal norms, application of
legal norms, organisational activities, material and technical actions*. The first two
elements relate to legal forms of public administration, and the last two — to non-
legal ones.

Exploring various approaches to classify the forms of public administration,
V.M. Bezdenezhnykh notes that «an unambiguous classification of the forms of
administration activity is difficult due to their wide variety» (Popov (ed.),
2000:205—206).

Thus, summarising the issue related to classification of forms of public
administration, we consider it necessary to note that it should be based on various
criteria such as:

e Types of legal activities. According to this criterion, it is possible to
distinguish rulemaking, law enforcement, control, and supervisory activities.

e Public administration consequences. As it was mentioned above, it is
possible to distinguish legal and non-legal forms of public administration.

e Principle of separation of powers. According to this principle it is necessary
to highlight the legislative, executive, and judicial forms of public administration.
Also, following the ideas of professor V.E. Chirkin control forms of administration
can also be distinguished (Chirkin, 1993).

e Means of expression. They involve written, electronic, oral, and conclusive
forms of state activity.

It is important to indicate that correlation of goal and result is central in
determining effectiveness of forms of almost any legal activity. A similar thought
was expressed in the monograph by E.A. Mamai, who noted that «the positive value
of effectiveness studies, ... should consist in assessing the achievement of legal and
social goals when comparing them with the actual results achieved» (Mamai,
2012:95).

It should be noted that the administrative activities of the executive authorities
are also characterised by a certain set of external attributes that differ both in their
legal nature and requirements imposed on them, which, of course, need scientific
interpretation.

The overall efficiency of administration process directly depends on the
efficiency of work at each of the stages of administrative activities’. It follows from
this that the overall efficiency of public administration forms depends on a whole set
of determinants, and ideally, on a whole system of factors, including human resources

4 For details see: (Kozlov (ed.), 1969; Vasil'ev, 1987:4).
3> The first major scientific study devoted to the theory of effectiveness of administration activity was the
collective study: (Tikhomirov (ed.), 1973).
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and financial support, without which no project can be implemented today. This also
concerns modern digitalisation and introduction of new computer programs into the
administration process.

Changes in social relations as a result of legal regulation have both a
quantitative and qualitative determinant, which is primarily understood as the goal of
such regulation. It should be noted that the goals of legal regulation can be both
specific, with established deadlines, tasks and plan of main and additional measures,
and far-reaching, related to the establishment of legal order in society.
Implementation of the body of these goals acts as a specific criterion for indicators
of overall efficiency.

At the same time, identifying the role of administration in achieving the
outcome is the task associated with certain methodological challenges. In this regard,
one should agree with the opinion of M.V. Puchkova, who asserts that «the theory of
forms of public administration is not sufficiently developed and needs to be
improved» (Puchkova, 2015:21).

Nevertheless, Russian science has repeatedly attempted to determine the final
overall efficiency. In fact, professor A.P. Shergin connects the possibility of final
assessment of administration effectiveness with determining the reasons for
established changes in the objects of administration (Shergin, 1979:129).

It follows from the foregoing that effectiveness of administration is expressed
in manifestation of significant changes in the object of administration in various
spheres of public life (transport, tourism, mass communications, agriculture, sports,
education, etc.). This raises the question if effectiveness of administration is
expressed only in positive changes occurring in the object of administration. An
unequivocal affirmative answer to this question is only appropriate to target
efficiency.

In fact, the effectiveness of administration is manifested not only in the
presence of positive changes in the object of administration but also in the
improvement of the very subject of administration activity, as well as the
administration process itself. At the same time, the ongoing changes should, in our
opinion, be verified by monitoring the goals and objectives’ implementation of a
certain type of administration activity®, as well as by legal analysis of the results of
law enforcement activities’.

Based on the foregoing, it seems possible to speak about the existence of
various types of efficiency, for example, organisational efficiency, resource
efficiency, and others. The systemic efficiency of public administration activities
consists of all the listed types of efficiency, that is, from their complex. Thus, it may
be concluded that the efficiency concept is multifunctional and multidimensional.

% On legal monitoring see: (Arzamasov & Nakonechnyj, 2009; Baranov & Mushinskij, 2011; Bachilo, 2009;
Chernogor & Zaloilo, 2018).
7 On legal analytics see: (Isakov, 2014; Dankova, 2016).
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The analysis of scientific and educational studies on the concept and types of
legal forms of public administration made it possible to single out the following
features:

e it is established by the source of law in the form of a regulatory legal act,

e it is an external expressed action of a government body or an official,

o the actions of the governing bodies are carried out in accordance with the
legislation, functions of the governing body, and program documents.

Thus, the form of government is the outwardly expressed actions of state
authorities and local self-government, aimed at implementing functions of such
bodies, and realising themselves in corresponding legal consequences.

The concept and features of public administration acts

Acts of administration are of great importance in the forms of public
administration realisation. Such acts are a widespread type of influence on various
social relations. They are associated with activities of both legal entities and
individuals. Every lawyer, financier, manager, regardless of the place of work
(business structure, government body, local government, etc.) constantly deal with
acts of administration. Not an exception is individuals who follow orders of federal
and regional ministers at work or imperative orders of their immediate superiors and
comply with prohibitions associated with the coronavirus pandemic or traffic rules,
guided by traffic signals and/or traffic controller gestures.

In fact, acts of administration are certain instruments to realise the forms of
public administration activity; they are specific and recognised by the state legal
working elements, contributing to carry out various types and forms of
administration. Law is, on the one hand, a certain instrument of legislative activity,
and on the other, a certain result of legislative activity implementation. Orders and
other acts of law application, adopted by the heads of executive bodies, by the
collegium of federal ministries, act as a tool to realise the executive form of public
administration. Sentences, rulings, court orders, and other acts of the judiciary are
instruments of the judicial form of public administration. Acts adopted by public
services, as well as acts of prosecutor’s response (prosecutor’s protests, warnings
concerning inadmissibility of violating the law, etc.), can be attributed to supervising
forms of public administration.

As for creation of legal norms, expressed in various forms of the law-making
process, this activity is a distinctive feature of public authorities, mainly executive
authorities, associated with implementation of various administrative functions; most
regulatory legal acts are adopted by the executive authorities and officials, since
concretisation of legislative norms provisions is carried out through departmental
regulatory legal acts®. For example, the Federal Education and Science Supervisory

8 For details see: (Arzamasov, 2008; Vlasenko, 2015).
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Service (Rosobrnadzor), in 2018 alone, adopted 30 orders of normative content,
specifying legislative norms.

The study of the legal literature on the analysed problem has shown that there
are issues that have been considered by legal scholars at different times and which
constitute a general concept, in other words, the theory of administration acts.

These issues include:

e concept of the act of administration,

e classification of acts of administration types,

e requirements of legality that apply to acts of administration,

e procedure for issuing acts of administration,

¢ study of the course and results of the administrative reform being carried out
in the Russian Federation (including implementation of anti-corruption expertise,
adoption of administrative regulations, etc.).

Acts of administration are traditionally an important part of national legal
systems related to the Romano-Germanic legal family. In this regard, it is worth
mentioning that in «Pure Theory of Law» Hans Kelsen emphasised significance of
by-laws and acts of law enforcement in the hierarchical system of legal acts’. In
modern Russian legal system, acts of administration also play an extremely important
role, which is emphasised by professor V.V. Chernikov (Chernikov, 1996:3).

A «narrow» approach to acts of administration understood them as acts adopted
by officials and government bodies, or, as they were called before, — organs of
governance. Within the framework of the «broad» approach, acts of administration
mean not only acts-documents of state bodies but also various volitional lawful
actions of administrative nature.

Resting on the analysis of legal literature, it is possible to single out four
different approaches to understanding the acts of administration.

For example, professor V.I. Novoselov asserted that acts of administration
should be understood as authoritative actions of the bodies of the Soviet government
that are performed in the process of executive and administrative activities. The
purpose of realisation of such actions is to create rules of conduct, and/or express the
will of the authorities. Besides, these actions entailed emergence, termination, or
change of certain relations of administrative and legal nature (Novoselov, 1968).

Of course, at the present stage of legal science development, it is necessary to
somewhat update the presented definition since the acts of administration are
characteristic not only of the socialist socio-economic formation. Abstracting from
the ideological coloring it is more essential to talk about state bodies and officials.

The second approach defines acts of administration as state-power acts adopted
on the basis and in pursuance of such regulatory legal acts as laws, presidential
decrees, and regulatory legal acts of the Government.

However, similar proposals, as a result of the analysis, were made by professor
R.F. Vasiliev back in 1987 (Vasil’ev, 1987:139—140). Thus, in this case, we are

° For details see: (Lezov, 1988).
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talking about acts-documents. Professor N.G. Aleksandrov noted that a written legal
act is a document that objectifies the instructions of a governing body'°.

In her dissertation research T.E. Kucherova tried to combine the two above-
described approaches, defining the act of administration as «... a legal act containing
the imperious expression of the will of the authorised subject of the executive power,
adopted under the established procedure, and aimed at establishing administrative
legal norms or the emergence, change or termination of legal relations to fulfil the
tasks and functions of the executive power» (Kucherova, 2006:88—89).

In our opinion, the reference to the establishment of mere norms of
administrative-legal nature is a bit too categorical. An act of public administration
can establish not only public law norms but also norms of branches of law that are
traditionally referred to as private law.

The third highlighted direction is associated with understanding of act of
administration as a legal form of executive and administrative activities of state
bodies, implemented in the manner prescribed by law, on the basis and in pursuance
of laws and relevant competence of such bodies''.

The fourth approach involves understanding the act of public administration as
a kind of administrative decision. Professor A.P. Korenev, in this regard, pointed out
that this administration regime reflects functions and methods of activity of the
subjects of public administration, as well as their goals and objectives (Korenev,
2010:174).

Along with the term «act of administration», the concept of «administrative
act» is also widely applied in Russian science today (Savostin, 2002:54). Often, the
terms are used as synonyms.

D. N. Bakhrakh and S. D. Khazanov, in turn, used the concept of «act of state
administration» as a synonym to «act of administration». Researchers have identified
a number of characteristics of this type of acts: first of all, they emphasised the
legal form of executive and administrative activity; these acts are of a subordinate
nature and are adopted in the process of state administrative activities; the official
nature of these acts is associated with publishing on behalf of the state body,
expressing the will of the state, and emerging official consequences; based on a
unilateral imperious expression of will, they allow to exercise power; when drawn up
properly and adopted in the prescribed manner, these acts acquire a legal character;
they are legal facts and create corresponding legal consequences (Bahrah & Hazanov,
1999:8—10).

The existing terminological variability should not diminish the significance
of acts of administration, which today are an effective tool for law enforcement,
a convenient instrument for realising the executive form of public administration.
As a rule, this type of activity is within the competence of the executive authorities
and officials within the powers granted to them. Nevertheless, there are situations

10 For details see: (Aleksandrov, 1963:430; Petrov, 1950:59).
1 For details see: (Vlasov & Studenikin, 1959:124).
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when the powers to apply certain laws are delegated to public bodies by the will of
the state. As an example, we can cite the right of trade unions to participate in rule-
making activities, represent employees, and protect their social and labour rights and
interests, enshrined in Article 11 of the Russian Federal Law on Trade Unions.
Obviously, within the framework of implementing the designated rights, trade unions
also follow certain norms of labour legislation.

One of the main distinguishing features of law enforcement as one of the forms
of law implementation is that in the field of public administration the main subject of
implementation of legal norms is officials and authorities.

At the same time, acts of administration can be expressed not only in the written
form of acts-documents (orders, instructions, etc.) but also in oral, verbal forms. As
an example, we can cite the oral orders of the director, chief, manager, failure to
comply with which may result in disciplinary measures. Thus, it is obvious that oral
acts of management can also generate significant legal consequences.

Meanwhile, we must not forget that not every document issued by an authority
is a legal act. For example, forms, passes, travel tickets are not legal acts.

Among other things, acts of administration are one of the forms of
administrative activity and, therefore, state administrative policy. In turn, the
administrative policy is a kind of legal policy, as well as politics in general'?
Professor A.V. Ma’lko gives the following definition: «Legal policy is a scientifically
grounded, consistent and systematic activity of state bodies and civil society
institutions to create an effective mechanism of legal regulation, to use legal means
in a civilised way in achieving such goals as the most complete provision of rights
and freedoms of man and citizen, formation of legal statechood and a high
level of legal culture and legal life of society and individual» (Mal’ko, 2012:42).
In our opinion, legal policy should be subdivided into law-making and law
enforcement. We agree with another thought expressed by A.V. Mal’ko: the main
goal of such policy should be qualitative improvement in the life of various subjects
of legal relations.

Acts of public administration allow implementation of both internal and
external government functions while exerting a legal impact on both legal entities
and individuals. In general, we can say that political and legal regime of a state is
determined by the content of acts of public administration, which are issued on
legislative provisions.

Next, we will analyse characteristics that reflect specifics of acts of
administration.

Acts of administration are imperious, and strong-willed. With the help of such
acts, authorities exercise their powers related to both legal regulation and executive,
administrative, and control powers. In most cases, acts of administration are issued
by executive authorities or their officials.

12 On formation of the administrative policy of the state, see: (Arzamasov, 2012; Vol'man & Kulman, 2017.
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Acts of administration give rise to legal consequences that can be both positive
and negative for the participants in certain legal relations. Acts of administration are
of a legal nature. As noted above, not all documents issued by an authority are legal.
Legal acts, in our opinion, are normative, interpretational, individual, as well as acts
of mixed character.

In most cases, acts of administration are by-laws; they are adopted in
execution, based on laws and cannot conflict with them, since they are lower in the
hierarchical subordination'?.

Acts of administration are created to regulate social relations, they are aimed
at creating, changing, or cancelling certain relations in our society. It seems that today
the «narrow» approach to the acts of administration is losing its relevance since they
are associated with the emergence, change, and cancellation of social relations
connected with the most diverse spheres of life. These include labour, financial,
informational, and other relations. Acts of administration are not limited only to
administrative and legal relations. It should also be noted that such relations,
mediated by the power decisions of authorised bodies and officials, could be both
abstract and specific.

Acts of administration are a kind of management decision.

It should be noted here that the above signs of acts of public administration are
also characteristic of almost all legal acts (federal laws, presidential decrees, judicial
precedents, if we are talking about the Anglo-Saxon legal family). All these testify to
the insufficient degree of research on issues related to acts of administration. So, for
example, the issue of departure from traditional understanding of the act of
administration only as a by-law is still unclear. Although almost all scientists in the
field of administration, the theory of law and state and administrative law recently
agree with the idea that the highest form of government is law, act of administration
in the old-fashioned way is called a by-law. One of the possible reasons for this state
of affairs is that the concept of acts of administration and the doctrine were developed
not in line with the general theory of law and the state, but within the branch of legal
science — administrative law. In this regard, it seems appropriate to apply an
interdisciplinary approach to the study of public administration issues, given the fact
that this activity is associated with a variety of spheres of public life. At the same
time, we are not at all agitating for jurisprudence, levelling the importance of
applying an integrated approach. Undoubtedly, this kind of research should involve
not only lawyers, but also sociologists, economists, political scientists, and
representatives of other specialties.

Summing up this part of the study, let us designate the definition of an act of
public administration, which, in our opinion, reflects the most important essential
characteristics of this concept. An act of public administration is an imperious
volitional action of public authorities and officials, in most cases documented,

13 On the hierarchy of departmental regulatory legal acts, see: (Arzamasov, 2013).
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carried out for realisation and based on normative legal acts and orders of the
highest bodies of state power, aimed at regulating public relations.

Features of administrative regulations as acts of public administration

The emergence of administrative regulations in the Russian legal system as
sources of law is not so old and signifies, mainly, one of the stages of administrative
reform. The legal basis for developing and adopting administrative regulations was
formed by the Resolution of the Government of the Russian Federation No. 30
«On the Model Regulations for Interaction of Federal Executive Bodies»'*
of January 19, 2005.

Referring to the etymology of the term «regulation» makes it possible to
understand that this word has the following meanings: «routine», «rule», «control».
The Legal Encyclopaedic Dictionary defines regulation as a normative legal act
dedicated to the issues of the order of activity and the internal organisation of any
body, as well as its divisions (Krutskih, 2004).

T.Ya. Khabrieva, A.F. Nozdrachev, and Y.A. Tikhomirov presented a short but
capacious definition of administrative regulations: these are normative legal acts,
whose content is represented by administrative procedures (Naryshkin & Habrieva,
2006:34).

Despite the attractive lapidary nature of this definition, it does not allow to
identify the entire palette of specific features of administrative regulations that would
help to reveal their legal nature and determine their place in the system of sources
(forms) of Russian law.

It should be noted that an appeal to foreign legal orders allows to discover some
forms of law that are similar to administrative regulations in the legal systems of other
states. For example, Italy, Spain, and France employ the concept of «regulatory
powery, denoting the competence of the government in the field of issuing normative
legal acts that are lower in the hierarchy than laws. At the same time, the designated
acts are not by-laws in the classical general theoretical understanding, since, in most
cases, they are adopted on issues that are not reflected in legislative acts. Moreover,
within the French legal system, it is impossible to adopt laws on this range of issues
(Marcou & Moderne, 2006). The French doctrine describes such acts as «autonomous
acts of the executive branch» (Frier & Petit, 2014).

The Romano-Germanic legal family operates with the so called “administrative
circulars”, which, although they have an outward resemblance to Russian
administrative regulations, do not contain legal norms, and therefore do not meet the
requirement of normativity. The essence of administrative circulars is to indicate the
meaning given to certain legal norms by administration (Lochak, 2015).

Coming back to the Russian legal system, we must note that one of the
fundamental characteristics of administrative regulations determining all their

14 Collection of Legislative Acts of the Russian Federation. 24.01.2005, (4), 305.
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subsequent essential characteristics, is the normative nature of administrative
regulations, since they enshrine certain rules of law, mainly of a procedural character.
By their legal nature, these acts relate to a certain type of acts of administration that
confirms their imperative nature, since from the point of view of legal regulation
method they, in most cases, consolidate binding norms.

At the same time, administrative regulations differ in a special legal structure
from other acts of administration. Following professor S.S. Alekseev, by legal
structure, we understand one of the means of rule-making legal technique, expressed
in a special structure of the normative material corresponding to one or another type
of existing legal relations (Alekseev, 1973:145—146). The legal structure can be
compared with a certain «scheme» or «model»; with its help the normative material
acquires a certain form of administrative regulation.

Without going into details concerning classification of administrative
regulations currently applied in Russia, we argue that these acts of administration can
be divided into two groups: external and internal regulations. The first group
regulates the issues of interaction of the bodies that have adopted such administrative
regulations with other subjects of law, the second one regulates the issues of the
internal organisation of the designated bodies. In turn, each of these blocks can be
subdivided into different types of administrative regulations. To analyse the legal
structure of administrative regulations, let us look at one of the varieties of the so
called «external» regulations, namely, administrative regulations for the provision of
public services.

In a generalised form, the structure of such an administrative regulation can be
presented in the following form: 1) general provisions containing information on the
subject of regulation of a specific administrative regulation, the range of individuals
who may apply for a particular public service, requirements regarding the procedure
for informing the applicant about the progress in providing this public service;
2) the standard of providing public services, enshrined in these administrative
regulations, which presupposes the name of the public service, results and timing of
its provision, regulatory framework and authorised bodies involved in providing this
public service; 3) a set of administrative procedures that must be implemented as part
of providing public services, sequence of actions, indicating specific terms and
requirements. Due to the development of information technologies and
communications, this section also often reflects peculiarities of performing certain
administrative procedures in electronic form; 4) forms of control over the execution
of administrative regulations used by authorised bodies; 5) indication of possibility
of pre-trial (out-of-court) appeal against decisions, actions and omissions of actions
by the state body and officials providing public services, as well as procedure for
such appeal; 6) specifics of implementing administrative procedures in
multifunctional centres for providing public and municipal services (MFC)".

15 Collection of Legislative Acts of the Russian Federation. 30.05.2011, (22), 3169.
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The foregoing confirms that administrative regulations are acts of
administration, characterised by a high degree of concretisation, which allows
ensuring maximum detail and accuracy of administrative procedures reflected in
administrative regulations.

As mentioned earlier, administrative regulations are a means of securing
administrative procedures, which implies that administrative regulations are
procedural acts.

At the same time, administrative regulations ensure not only procedural but
also substantive norms. As a rule, the latter represent determination of the legal status
of the subjects involved in implementing a particular administrative procedure.
However, due to the specifics of the legal nature, it should be concluded
that most of the norms enshrined in administrative regulations are of a procedural
nature.

Moreover, it should be noted that administrative regulations are codified
normative legal acts, which adds specificity to legal norms presentation and structure.

Codification is one of the ways to systematise the existing normative material;
it acts as a type of systematising legal norms characteristic of the Romano-Germanic
legal family.

Due to codification, instead of a huge set of normative legal acts, a single
codified act makes it possible to ensure the unity of legal regulation in a particular
area of public relations, overcome the multiplicity of normative legal acts, and avoid
legal conflicts, gaps, and duplication of existing normative material.

The clarity of the structure and specificity of the legal structure of
administrative regulations, which were considered above, are also closely related to
the codified nature of this type of act of administration.

A characteristic feature of administrative regulations is the copying of
individual provisions contained in departmental acts that governed similar social
relations before adopting the analyzed regulations.

It is necessary to emphasise that administrative regulations are certain modern
legal types among the variety of management decisions. In this case, codified legal
acts of administration are aimed at solving important problems through legal
regulation of specific social relations.

From the standpoint of the general theory of decision-making, L.A. Trofimova
defines a managerial decision as «a choice from a set of the most preferable
alternatives» (Trofimova, 2011:6). At the same time, the choice of the management
decision through adopting a departmental regulatory legal act as an administrative
regulation, as opposed to publication of law application acts, is explained, firstly, by
legal nature of administrative regulation, and its greater legal force in comparison
with a decree and/or individual order, secondly, by a permanent clearly established
legal regulation, thirdly, by a special legal structure that regulates legal procedures
related to implementation of state functions in providing public services to legal
entities and individuals, etc.

ADMINISTRATIVE AND FINANCIAL LAW 781



Apsamacos FO.I u op. Becrauk PYIH. Cepus: FOpuauyeckue Hayku. 2021. T. 25. Ne 4. C. 768—790

It is also necessary to note the peculiarity of administrative regulations, which,
in our opinion, has a distinctive negative character. We are speaking about the
practice of approving administrative regulations by orders, which is a legacy of the
Soviet legal tradition.

In our opinion, it is necessary to change the existing state of affairs by
eliminating legal archaism and preventing approval of codified departmental acts
(administrative regulations) by simple departmental acts.

Currently, administrative regulations are not subject to regulatory impact
assessment (hereinafter — RIA). This fact cannot be considered satisfactory either,
given that RIA is a kind of core of regulatory policy. At the stage of drafting
regulatory legal acts, this procedure allows to identify the excessive duties,
restrictions, and prohibitions, which is extremely important for administrative
regulations due to their functions in the mechanism of legal regulation.

The foregoing testifies to the existing shortcomings of the rule-making legal
technique of administrative regulations, which require attention, research and
elimination of defects.

The significant anti-corruption potential of administrative regulations is also
worth mentioning; by fixing deadlines, a clear order of terms, and actions within the
framework of implementing administrative procedures, these acts practically leave
no room for various kinds of illegal acts. Clarity and detailing all actions and
administrative procedures necessary for providing a particular state and/or municipal
service, implementation of a specific public-power function actually makes it
impossible to impose on citizens any additional duties and burdens not provided for
in the text of administrative regulations by the public authorities and officials. It is
also difficult to make unreasonable decisions because all stages, terms, list of
applicants, necessary documents, and results of specific actions are also reflected in
the administrative regulations.

In the previous part of this study, it was concluded that act of administration is
one of the forms of public policy manifestation. Administrative regulations in this
case are no exception. Under the provisions of the Decree of the President of the
Russian Federation «On the system and structure of federal executive bodies»'¢,
federal ministries are engaged in law-making activities and, thus, form state policy
within the spheres of social life regulated by them.

Besides, administrative regulations are one of the instruments of the
administrative reform, which is under way in Russia. Thus, in the Concept of
Administrative Reform, approved by the Order of the Government of the Russian
Federation No. 1789-r'7 of October 25, 2005, the development, adoption, and
implementation of administrative regulations in the Russian legal system are
designated as an independent task of the ongoing administrative reform. The purpose

16 Collection of Legislative Acts of the Russian Federation. 15.03.2004, (11), 945.
17 Collection of Legislative Acts of the Russian Federation. 14.11.2005, (46), 4720.
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of these activities is to improve efficiency of administrative processes in the field of
administration activities.

Speaking about essential features of administrative regulations, it should be
noted that they are integral tools for realisation of various forms of public
administration. For the most part, administrative regulations implement executive
forms of government, if we take classification by branches of government as a basis.
A good example of this is the Order of the Ministry of Education and Science of the
Russian Federation No. 428 of April 27, 2015 «On approval of Administrative
Regulations of the Ministry of Education and Science of the Russian Federation to
provide public services to issue at the request of educational institutions of higher
education, educational organisations of additional vocational education and scientific
organisations permits for creating on their basis councils for the defence of
dissertations for the degree of candidate of science, for the degree of doctor of
science, for determining and changing the composition of these councils, for
determining the list of scientific specialties for which these councils are granted the
right to accept dissertations for defence»'®.

Considering that administrative regulations are of a normative nature, they are
one of the varieties of legal forms of public administration.

For a comprehensive study of administrative regulations as types of acts of
public administration, it is important to look at them from the point of view of the
concept of public administration forms. Applying the provisions of this theory and
employing various criteria specified in the first section of this article, we can highlight
the main features of administrative regulations as forms of public administration.

1. In terms of legal consequences, administrative regulations refer only to legal
forms of public administration, and it would be difficult to imagine existence of any
regulations of a criminal group. Administrative regulation, adopted in any form, is,
first of all, a legal document that ensures norms of law different in their focus; thus,
it has certain legal force, which determines its regulatory capabilities.

2. From the point of view of legal typology, administrative regulations should
be attributed to the results of rule-making activities, mainly of federal executive
bodies, their structural and regional divisions, as well as local government authorities.

3. In terms of their functional focus, administrative regulations are subordinate
normative legal acts aimed at specifying legislative, executive and governmental
regulations.

4. Based on such criterion as the principle of separation of powers,
administrative regulations for the most part refer to the executive forms of public
administration. However, analysis of the system of normative legal acts of the
Russian Federation shows that there are regulations that, in terms of their content,
can be attributed to other forms of public administration. Quite often, administrative
regulations also act as tools for exercising control powers. A striking example is the
Order of the Ministry of Economic Development of Russia No. 33 dated January 22,

18 Rossiiskaya Gazeta. 15.06. 2015. (127).
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2020, which approved the Administrative Regulations for the implementation by the
Ministry of Economic Development of the Russian Federation of state control
(supervision) over the activities of self-regulatory organisations in the field of energy
inspection'®.

However, judicial forms of public administration can be implemented through
adopting administrative regulations. For example, based on the norms of the
Commercial Procedure Code of the Russian Federation and clarifications of the
Resolution of the Plenum of the Supreme Commercial Court of the Russian
Federation No. 12 dated February 17, 2011 «On some issues of the application of the
Commercial Procedure Code of the Russian Federation as amended on July 27, 2010
(No. 228-FZ)» to fully implement the possibility of participating in a court session of
a commercial court through videoconferencing systems, commercial courts of the
constituent entities of the Russian Federation adopt regulations for preparing and
conducting court sessions using videoconferencing systems?’.

5. By way of expression, administrative regulations are of two types — written
and electronic. Today, in federal executive bodies, administrative regulations are
drawn up, both in electronic and written forms, to protect information from hacker
attacks, which have become more frequent recently, both in Russia and in other states.
However, with introduction of the blockchain system into management activities of
public authorities, there has been a gradual transition to electronic forms of creating,
processing, systematizing and storing legal information.

Based on the foregoing, we propose the following definition of administrative
regulations: these are codified normative legal acts, the special legal structure of
which enshrines administrative procedures and standards aimed at implementing
certain forms of public administration to implement legal policy of the state.

The role of administrative regulations is also being updated within the
framework of a large-scale reform of Russian legislation, caused by the need to adopt,
amend, and abolish a wide range of laws and other regulatory legal acts as a result
adopting numerous amendments to the Constitution of the Russian Federation.
Generally, the constitutional and legal inclusion of local self-government bodies in
the «unified system of public power» should be reflected in the administrative
regulations on the issues of external interaction of public authorities and various
aspects of their relationship. Also, in connection with adopting a number of
amendments to the Constitution related to the social sphere of public life (guarantees
of wages of at least at the subsistence minimum, the need to index pensions at least
once a year, obligation of social insurance and indexation of social payments), it will
be necessary to adjust the provisions of administrative regulations governing the
types of relations under study.

19 Official Internet portal of legal information. Available at: http://publication.pravo.gov.ru/Document/
View/0001202003250006 [Accessed 06 March 2021].

20 The Arbitration Court of the Republic of Adygea. Available at: https://adyg.arbitr.ru/node/13043 [Accessed
06 March 2021].
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Prospects for the development of administrative regulations as acts of public
administration are seen in the widespread use of information and communication
technologies, and digitalization, which is especially important in the context of the
pandemic of a new coronavirus infection. Introduction and employment of electronic
administrative regulations will raise efficiency of interaction between citizens and
governmental officials.

In conclusion, we note that today administrative regulations are in the process
of realising their goals. Despite many positive aspects, certain circumstances
complicate this process. Among these circumstances, one should mention lack of a
legal definition that would consolidate all the essential characteristics of
administrative regulations and lack of a clearly built system of administrative
regulations that allows them to be properly differentiated depending on typical
features.

Conclusion

Administrative regulations are an integral part of the modern legal system of
the Russian Federation. Administrative regulations are special acts of public
administration, which have become one of the most important instruments of the
ongoing administrative reform. Development and adoption of a significant number of
administrative regulations make the activities of executive authorities and their
officials more transparent.

The study of foreign experience allows us to speak about the special nature
of the administrative regulations in the Russian legal system. Investigation of features
of this type of public administration acts allowed the authors to offer a definition
to administrative regulations.

In our opinion, administrative regulations have significant anti-corruption
potential, contributing to minimising the number of cases of unreasonable discretion
of government officials, arbitrariness of unscrupulous officials, state, and municipal
employees.

Moreover, administrative regulations are integral tools for realisation of
various forms of public administration, mainly the executive form of public
administration, as well as specific types of management decisions.

Conclusions and recommendations presented in this article can be used to study
various types of administrative regulations.
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KaTeropusa cpoka
B agMUHUCTpPaTUBHO-NpoLleccyanbHOM npase
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AHHOTAUUsA. AJMHHUCTPAaTHBHO-NPOIECCYaIbHOE IPaBO HAMOJHEHO MHOTOYHMCIEHHBIMU
U pa3sHOOOpa3HbIMU IPOLIECCYalbHbIMU CPOKAMU, KOTOpBIE KaK BPEMEHHBIE KATETOPUU OIPEIEISAIOT
TEMIOPAJIbHBIC TPAHHUIIBI AAMUHUCTPATHBHOTO MTPOIIEcca U CIIOCOOHBI OBITh 3PPEKTUBHBIM PETYISATOPOM
aJIMUHUCTPATHBHO-IIPOLIECCYANBHBIX MPABOOTHOIIEHUH. MccnenyeTcss KOHLENT CpoKa B agMUHHUCTpa-
TUBHO-TIPOLIECCYaTbHOM IIpaBe C MO3UIMH HMHTErpaTUBHOCTH. OTMeueHa He3HAuuTeNbHas HaydHas
pa3pabOTaHHOCTh UCCIEYEMOT0 BOIPOCa, YTO, KaK MPEACTAaBIIeTCS, O0YCIOBIEHO «MOIOLOCTbIO» OT-
paciii aIMUHHCTPATUBHOTO IPOIECCYaNbHOrO IpaBa. BBINENCHB! CyIIeCTBEHHBIC MPH3HAKH aIMHHH-
CTPATUBHO-IIPOLIECCYATEHOTO CpOKa. PacKphITO TeMIopaisHOe CoAepKaHue CpoKa B aIMUHACTPATUBHO-
npoueccyansHoM npase. CrenaH BBIBOX, YTO aJIMHHHCTPAaTUBHO-IIPOLECCYaTIbHBINH CPOK SIBISIETCS pe-
3yJIbTaTOM BO3JIHCTBUS TEMIIOPANILHBIX KaTeropuii Ha cepy aIMUHUCTPATUBHO-IIPOLIECCYATBHOTO IIpa-
BOBOT'O PETYIUPOBAHMS NIPU Pa3pelIeHUU OPraHoOM ITyOIHMYHON aIMUHUCTPALUM U CYAOM aIMUHUCTPa-
THBHBIX JIe]l. AIMIHHACTPAaTHBHO-TIPOLECCYATBHBII CPOK IIPHU3HAH CPEACTBOM TEMIIOPATH3ANH AAMHHH-
CTPATUBHOTO Tpolecca, a TaK)Ke HAIpaBIeHHBIM Ha obeclieueHne TUHAMHYHOCTH aJIMHHHACTPATHBHO-
IIpoLeCcCyaNbHON NEeATeIbHOCTH IOCPEICTBOM JUINTENEHOCTH, CKOPOCTH, PUTMUYHOCTH, IUKIMYHOCTH.
Brisgsiena TCHACHLHUA SaKOHOZLaTeJ]bHOﬁ ACTaJIM3allul aIMUHUCTPATUBHO-IIPOLECCYAJIbHBIX CPOKOB.
Ipucymue agMHHHCTPATHBHO-IPOIECCYaTbHOMY CPOKY HPH3HAKH IEMOHCTPHUPYIOT MHOTOTPaHHOCTb
n Ooratoe BHYTPEHHEE COJEpXKaHHE KOHLENTa CPOKa B aJAMUHUCTPATHBHO-IPOLECCYallbHOM IIpaBe
B MHTETPATUBHOM IIOHUMaHUH, UTO SIBIISIETCS CIIEICTBUEM IIPABOBOTO CHHTE3a TEMIIOPAILHOCTH U BIACT-
HOH MpoLecCyanbHON AEATETbHOCTH OPraHOB MyOJMYHOM agMHHHCTPalUU M CYAOB IO Pa3peIICHHIO
AIMUHHUCTPATUBHBIX OCII. Hpe[lJ'IO)KCH])I ﬂe(l)l/lHl/lLll/II/I KaTCeropuun «CpoK B aAIMMHUCTPATUBHOM ITPOLICCCY-
QIBHOM IIpaBe» B y3KOM M IIMPOKOM CMBICIIE, a TAKXKE C aKIIEHTOM Ha TEMIIOPalIbHYI0 CTOPOHY pacCMaTpH-
BaeMOM KaTeropHH.

KnaioueBble c10Ba: IpoIecCyaTbHBIH CPOK, TEMIIOPATIbHOCTh, aIMUHHUCTPATUBHBIA MpoLecc,
HMHTETPaTHBHOCTb, CYJ, OpTraH MyOIMYHON aIMIHUCTPALIIN
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Category of time limit
in administrative procedural law
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Abstract. Administrative procedural law is full of numerous and varied procedural time limits
which, as time-related categories, define the temporal boundaries of the administrative process and can
act as an effective regulator of administrative procedural legal relations. The article examines the concept
of time limit in administrative procedural law from the standpoint of integrativeness. It notes that the
studied issue was not thoroughly elaborated in science, which appears to result from the «young age» of
administrative procedural law as a separate branch. The research identifies substantial characteristics of
the administrative procedural time limit. It reveals the temporal content of time limit in administrative
procedural law. A conclusion is reached that the administrative procedural time limit results from the
impact of temporal categories on the administrative procedural legal regulation when administrative cases
are settled by a public administrative authority and a court. The administrative procedural time limit is
recognised as a tool used for temporalizing the administrative process and aimed at ensuring the
dynamism of administrative procedural activities through duration, speed, rhythm and cyclicity. The
article identified the trend towards the legislative refinement of the administrative procedural time limits.
In an integrative sense, the attributes inherent to the administrative procedural time limit reveal the
versatility and rich inner content of the concept of time limit in administrative procedural law, which
results from the legal synthesis of temporality and authoritative procedural activities of public
administrative authorities and courts in settling administrative cases. The article proposed the definitions
for the category of «time limit in administrative procedural law» both in a narrow and broad sense, as
well as with an emphasis on the temporal side of the examined category.

Key words: procedural time limit, temporality, administrative process, integrativeness, court,
public administrative authority
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BBengenne

AJMUHHCTPATUBHOE IIPOLECCYATBHOE MIPABO COAEPKUT MHOKECTBO NPABOBBIX
HOPM TEMIIOPAJIIBHOIO CBOMCTBA, 3aKPEIUIAIONIMX Pa3IN4HbIE CPOKH C HIMPOKUM
JMana3oHoOM JJIMTENbHOCTH. [IpeaycMoTpeHHbIE a IMUHUCTPATUBHO-IPOLIECCYAIbHBIM
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3aKOHOJIATEIBCTBOM CPOKH OTIIMYAIOTCS MHOT00Opa3neM BPEeMEHHOW TPOJIOIKHUTEIb-
HOCTH U CIIOCOOOB UX MCUUCIICHHUS.

HecMmotps Ha TO, YTO agMUHHCTPATHUBHO-IPOLIECCYAIbHOE MPAaBO MPOHU3AHO
CpPOKaMHU KaK BPEMEHHBIMH KaTErOpUsMHU, ONPEACIIAIOIUMHI TEMIIOPAJIbHBIE IPAHULIBI
U CKOPOCTB OCYLIECTBIIEHUS IMUHUCTPATUBHOIO IIPOLIECCA, & TAKKE CONEPIKUT LIENIbIE
OJIOKH ITPABOBBIX HOPM, MTOCBSIIIEHHBIE MTPOIECCYaTbHBIM CPOKaM (Hampumep, ri1asa 8
KAC PO «lIpoueccyansabie cpokmn», rmasa 10 AIIK PO «IIpoueccyanbHbie CpoKm»,
ctatbs 4.8 KoAIl PO «Mcuncnenue cpokoBy), TeM He MeHee TepUHAINS a IMUHICTPa-
TUBHO-IIPOLIECCYATILHOTO CPOKA HOPMAaTUBHO HE 3aKpEIUICHA.

B noxtpune Bompoc o npoiieccyaqibHOM CPOKE B aIMUHUCTPATHBHOM TPOIIECCY-
QJILHOM TIpaBe B paKypce MHTETPATUBHOMN KOHIEIIMU TaKKe He ObLIT IPEIMETOM CaMo-
CTOATENBHOTO (hyHIaMEHTAILHOTO HccienoBanus. [lomaraem, 4To 3TOMyY €CTh BIIOJHE
JIOTUYHOE OOBSICHEHHE: caMa OTpacib aJMUHUCTPATUBHOTO MPOIIECCYyaIbHOTO MpaBa
OTHOCHUTEILHO HOBasl B MaciTabax I0pUCIPYICHIINHN, aKTUBHO Hayalla pa3BUBATHCS B
1960-x rr., a UHTErpaTMBHOE MOHMMAHHE AaJMUHHCTPATHUBHOIO IPOLIECCYaTLHOTO
mpaBa KaK COBOKYITHOCTH NPAaBOBbIX HOpPM, pEriJaMEHTHPYIOIIHUX JeATeIbHOCTh
OpraHoB MyOJMYHOW aAMHHHUCTPALMU U CYJOB B XOJI€ pa3pellieHus: Mo BEeAOMCTBEH-
HBIX aJMUHUCTPATUBHBIX JIeJ KaK CIIOPHOTO, TaK U O€CCIIOPHOTO XapakTepa, Mpesio-
KEHO HayKoH ele nosxe, yxe B 2010-x rr.

B ropuanyeckoii Hayke COBpEMEHHOT0 IIEPHOa aKTUBHO pa3padaThIBAeTCs B I1e-
JIOM KOHUEMIUsSI MHTEPAaTUBHOTO MPaBOINIOHUMAHMSI, B OCHOBY KOTOPOH, KaK BUAMTCA,
MOJIOKEH MPUHIIUI €JMHCTBA B MHOT000pa3uu. IIpaBoBast 1eHCTBUTENBHOCTh OOBEK-
THBHO Pa3HOPOJHA U MHOTOTPAHHA, YTO OJHAKO HE CBHJETEIICTBYET O HEOOXOIUMO-
CTH UCCIJIEJOBAHUS IPABOBBIX SIBICHUN UCKIIOYUTEIBHO METOAOM MPOTUBOIOCTABIIE-
Hus. Hanpotus, Gosnee riry0oKoMy M BCECTOPOHHEMY BUIICHUIO IIPABOBBIX KaTETOPHil,
MMOHMMAHHWIO OOIIIHOCTH TPABOBBIX MPOIECCOB, (OPMHUPOBAHUIO IIETOCTHOTO, cOATaH-
CHPOBAHHOTO ¥ TAPMOHUYHOTO MOX0/1a K IIOCTHKEHUIO CYIITHOCTH TpaBa, 3 HeKTHB-
HOM MIPaBOBOHU perJIaMEeHTAIH CIIOCOOCTBYET MIMEHHO MHTETPAaTHBHAS TEOPHS MIPABO-
MIOHMMAHUS KaK JIEHCTBUTEIBHO IPOrPECCUBHBIN TUI IPABOBOT'O MBIILIJICHHMSL.

B Poccun nHTErpaTHBHBIE KOHLIETILIMY IIPaBa, N3HA4YaJIbHO UMEHOBABILNECS KaK
«CHUHTE3UPOBAHHBIEY, «CHHTETUYECKUEY, BIIEPBbIE HAYaI (POPMYITHUPOBATHCS B KOHIIE
XIX B. B pabotax IL.I'. Bunorpanosa, b.A. Kucrsakosckoro, A.C. Smenko. Xors cam
TEPMHUH «HMHTETPATUBHOE MPABOIMIOHUMAHKE» H3HAYaJIbHO BBEJ B HAYYHBI 000POT B
1947 r. amepuxanckuii mpopeccop k. Xomn (Hall, 1947). B poccuiickoii mpaBoBoii
JOKTPUHE TEOPHsI UHTETPATUBHOTO MTPABOIIOHMUMAHHUS MOJTyYnyIa IIUPOKOE Pa3BUTHE U
Mpe/ICTaBjIeHa B TPyAax Takux yueHblx, kak [1. Copokun, B.I'. I'padckuii, B.B. Epiios,
B.H. Kapramos, B.B. Jlazapes, P.3. Jluemwmn, P.P. Ilanexa, P.A. Powmamios,
B.A. Canys.

CrnenyeT OTMETUTh TEPMUHOJIOTUYECKOE pa3HOOOpa3ue 0003HAUYECHUS OAHOTO U
TOTO XK€ SBJICHUS: «CHHTE3UPOBAHHOE», «CUHTE3aTOPCKOE», KHHTETPATUBHOEY, KMHTE-
rpajgbHOE», «MHTEIPUPOBAHHOE» MPABOIIOHUMAHUE, UCIOJIb3yeMble KaK CHHOHUMMY-
Hele. Tem He MeHee, 110 HallleMy MHEHHIO, B PACCMaTPHUBaeMOM KOHTEKCTe OoJiee Tou-
HBIM SIBIISIETCS TEPMHH «MHTETPAaTHBHOE (OT JIaT. integratio — mporecc 00beAMHEHUS
yacTel B 11e5oe).

PackppiBasi KOHIENIMIO MHTETPATUBHOTO NMOHMMAaHUs IpaBa, yYEHbIE IMpeja-
raioT BUJICHHE CYIIHOCTH JaHHOW TEOPUH C PA3IMYHBIX ACIEKTOB, HO (aKTHYECKH
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CBOJSIIEECS K CTPEMJICHHIO OOBEJUHNUTH CYIIECTBYIOIINE TOIXO0/IbI B HEYTO LEIBHOE
u enuHoe. Tak, mo yrBepxaenuto ['aponbaa k. bepmana, HHTErpaTUBHAS IOPUCTIPY-
JeHIusl 00beTUHSIET B cebe TPH KIIACCHUECKHE IIKOJIBI: MTO3UTHBH3M, TEOPHIO ecTe-
CTBEHHOT0 TIpaBa U UcTOpuYecKyto mkoiy (1988). B ananornuHoM HarpaBieHUU pac-
cyxnaet B.B. EpmioB: «Heo0xoauMo BbIpaboTaTh HHTETpaIbHOE MPaBOIIOHUMAHKE Ha
OCHOBE Pa3JINYHBIX TUIIOB NIPABOINOHUMAHUS (HAIIPUMEP, COLUOIOIMYECKOT0, JIETUCT-
CKOT0, €CTECTBEHHO-TIPABOBOTO U JIMOEPTAPHOTO), Co/iepsKaliee B ce0e TOIbKO yCTo-
SIBIIMECS] BEKaMU BBIBOJIBI U TIPEJIOKEHUS, TIOATBEPKACHHBIE TOJITOJIETHEH, CTa0MIIb-
HOM U 3¢ pexTuBHOMN npaBopeanuzannoHHon npaktukoi» (Ershov, 2010:4). Kak nosna-
raet Pomamos P.A., uHTerpaTuBHOE MPABOMOHUMAHKE OTPAXKAET CKJIaIbIBAIOIIYIOCS B
COBPEMEHHOI HayKe TEHICHLUIO, B COOTBETCTBUU C KOTOPOH IpU UCCIEAOBAaHUU U
00BsICHEHHH (PEHOMEHA «IIPaBO» MCIIOJIb3YETCSl METOA0JIOT |, BEIpaOOTaHHASI B KOH-
TEKCTE MHBIX, CAMbIX pa3HbIX KOHIeNnuui nmpasononuMmanus (Romashov & Salnikov
(ed.)., 2010:49). O6paieH0 BHUMAHKE, YTO MO WHTETPATUBHBIM THUIIOM TPAaBOIIOHU-
MaHHs IOHUMAETCs He «OOHOBIICHHBII» WM JOMOJIHEHHBIN dJIEMEHTaAMH U3 JIPYTUX
TEOPHii, & MPUHIMITHAIBLHO HOBBIHM THIT TOHUMAaHUS TpaBa, OCHOBAHHBINA Ha 00bEINHE-
HUM TPaIUIMOHHBIX BapHAaHTOB MPABOMIOHMMAHUS C LIEJIbI0 BBIpadOTaTh Oojiee KOH-
neHTpupoBaHHoe omnpenenenue npasa (Evdeeva & Perov, 2015:45). B.I'. I'padckuit
YTBEP)KIAET, UTO «C TOUKU 3PEHUS KOHIETIINN HHTETPAIbHON IOPUCTIPYICHIIUH ITPABO
JIOJDKHO BOCTIPHHUMATBCS CJIOKHO OPTaHU30BAHHBIM U MHOTO(AKTOPHBIM OOBEKTOM
MO3HAHUS, HAXOAAIINMCS B COCTOSSHUYM TMHAMHUKH U TIOCTOSHHOTO OOMEHa IMO3HaBa-
TEJILHBIMU PAaKypcaMH M 0000IICHUAMHU MEKIY Pa3IMYHBIMU MTPABOBEIYECKUMH MO~
xoxamu. C TOYKH 3peHHS TIABHOTO CMBICIIA M 3HAUEHUS MPABO BHICTYMAET OJHOBpE-
MEHHO 00JIaCThIO COCYIIECTBOBAHUS PA3HOYCTPEMIICHHBIX KOMIUIEKCHBIX CEMHOTHYE-
CKUX 00pa30BaHUil, HAXOAAILIMXCS B COCTOSIHUU B3aUMHOIO OOMEHA UJESIMU U acIek-
TaMH U OJIHOBPEMEHHO B COCTOSIHUM HEKOW OIPaBJaHHOM 11eI0OCTHOCTH U COTJIaCOBaH-
HOW B3auMHOH cBsi3u U noanepxku» (Grafsky, 2010:10). ITo muenuto P.P. Ilanexa,
«UHTETpaTUBHAsl KOHIENHUS IPAaBOMIOHMMAaHUs HeceT B ce0e MOITHOE IIPUMUPSIIOLIee
Hayaso, BbI3bIBAIOIIEE KOHBEPIEHIIMIO Pa3INYHbIX HANpaBJICHUI TOHUMaHUs 1paBa U
Belyllee K 0OHApYKEHHIO HOBOI'O «KaueCTBay MPaBa, BO3MOKHOI'O TOJIBKO B YCIOBUAX
€ro LeJOCTHOro BocnpusTusa. Hukakas apyras KOHLENIUS IPaBOIIOHUMAHUS HE CIIO-
coOHa 0OHApPY>KUTh ITO HOBOE «KAa4e€CTBOY» IpaBa, B KOTOPOM M 3aKJII0YEHA CYIIHOCTb
3TOr0 YHMKAJILHOTO cOlMalibHOrO (peHomeHa. Ho B To e BpeMsi ITHOpUPOBAaHUE XOTsI
Obl OIHOTO U3 HAIIPAaBJIEHUH MOHUMAaHUS NTPaBa HEe MO3BOJIUT BBUIOXKUTD CIIOKHBIN Y30P
MPaBOBOM MO3aMKW M KapTHHA OKAa)KETCS HE3aBEPILIEHHOM, Yero JOMYCTUTh HUKAK
Henb3s» (Paleha, 2010:70). B pasButue manHoro Hamparienus C.M. 3axapueBbiM U
B.I1. CaiibHUKOBBIM TpEATIOKEHAa KOMIIPEXEH/IHAS TeOpHsl MMO3HAHUS Npasa (OT JiaT.
comprehendo — BCeOXBaTBHIBAIOIINI), CMBICI KOTOPOH 3aKIII0OYaeTcsi «B CTPOTO
OOBEKTUBHOM, PEATBbHOM, JACUACATH3MPOBAHHOM, JEUACIOIM3UPOBAHHOM ITO3HAHUU
IpaBa, HE JIOMyCKas TOCIOACTBA Kakoi-mnoo koHuenmum» (Zakhartsev & Salnikov,
2021:174).

WuTerpaTtBHAs KOHIENIUS aJIMUHHCTPATUBHO-TPOLIECCYANBHOTO IpaBa Kak
CaMOCTOSITENIbHASL OTPAcb POCCHICKOTO MpaBa BOIUIOTWIACH B paborax A.b. 3enen-
noBa, [I.1. Kononosa, A.W. CraxoBa. ABTOpamu JaHHOW TEOPUHU aJIMUHUCTPATHUBHO-
mporeccyagbHOe TPaBO IOHUMAETCs KaK «COBOKYITHOCTh IIPAaBOBBIX HOPM,
pEraMeHTUPYIOIIUX B paMKaX OPUIUYECKOTO pa3peiieHus] aIMUHUCTPATUBHBIX WU
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CyAeOHO-aAMUHUCTPATUBHBIX J€] LUKIMYHOCTD, IEJICHANPaBICHHOCTb, BUI, Xapak-
TEp, IOCIIEI0BATENLHOCTh, HOPMAaTUBHYIO NPOAOJKUTEIBHOCT (CPOYHOCTD) U MOPS-
JIOK JTOKyMEHTAJIbHOTO O(OpPMIICHUS B3aWMOCBSI3aHHBIX JIEHCTBUI M pEIICHUI
a/IMUHHCTPATUBHO-IIyOJIMYHBIX OPTaHOB U CYA0B (Cyzei) MO NPUMEHEHHUIO HCIIOIHH-
TEJBbHBIX U CyJeOHBIX aJIMUHUCTPATUBHO-IIPABOBBIX MEp, a TAKXKE B3aUMHOE Ipoliec-
CyaJlbHO€ II0JI0KEHUE YKa3aHHbIX OPTraHOB, UX JOJDKHOCTHBIX JIUL, GU3NUECKUX JIUI] U
OpraHu3alyi, SBJIAIOLUIMXCS YYaCTHUKAMM Ha3BaHHBIX Jien» (Zelentsov & Kononov,
2018, IX:515). Ilpu TakoM moaxofie B CTPYKType aAMUHUCTPATUBHOTO MpOLecCyallb-
HOTO IIpaBa MPEII0KEHO BBIAEIATH ABE MOJOTPACIIN: UCIIOIHUTEIbHOE aIMUHUCTPA-
TUBHO-IIPOLIECCYaIbHOE IPaBO U CyJAeOHOE aJMHHUCTpaTHBHOE IpaBo. B cBoro
ouepelb, aAMUHUCTPATUBHBIE JI€)1a IIPEICTABIICHBI CIECAYIOIIEH TPUAL0il: HHAUBUIY-
aJIbHBIE JIMUHUCTPATUBHBIE JieJla OECCIIOPHOro, HEKOH(IMKTHOTO Xapakrepa (paspe-
LIAIOTCS OpraHaMu IyONIMYHOM aJAMMHHUCTpaLMU); Aela O aJIMHUHHUCTPAaTHBHBIM
cropaM (pa3pelarTcs OpraHaMu IIyOJIMYHOM aJMHHUCTpAlMM M CyJaMH); Aena,
CBSI3aHHBIE C AIMHHHUCTPATHBHBIMM IIPAaBOHAPYLICHUSAMH (pa3pellaroTcs OpraHamu
MyOJIMYHON aAMUHHUCTPALUU U CYAaMH).

Hay'maﬁ pa3p360TaHHOCTI) HCCJIEAYEMOT'0 BOIIpOCa

B nayunbix 00nacTsx, COCTaBISAIOUMX cpepy aAMUHUCTPATUBHOIO MpoLiecca B
HMHTETPaTUBHOM IPABOMOHUMAHUHU, UMEIOTCSI UCCIIEeI0BaHMs, MOCBSIICHHbIE MPOLIEC-
CyaJIbHBIM CPOKaM: B paMKax MPOU3BOJICTBA I10 JieJaM 00 aIMUHUCTPATUBHBIX MPABO-
HapyUICHUSX BOIPOCHI MTPOLECCYaTbHBIX CPOKOB PacCMaTPUBAIIMCH yueHbIMU J[yrenery
A.C. (Dugenets, 1995; Dugenets, 2002), MemepsikoBoii T.P. (Meshcheryakova, 2011),
Kocapesoit H.B. (2013), 3yeoii JL.IO. (2014), dpyxkosoii E.B. (2015), mo mpo6ute-
MaM IpoIieTypHO-TIPOLIECCYAIBHBIX CPOKOB B HAJIOTOBOM IIPaBe BBICKa3bIBajach Map-
nacoBa M.E. (Mardasova, 2014). HekoTopble aclieKThlI MPOLECCYaTbHBIX CPOKOB 3a-
TparuBanu B cBoux pabortax Kosams JI.B. (Koval’, 1979), Tenerun A.C. (1983),
baxpax J/[.H. (Bakhrakh & Renov, 1989; Bakhrakh, 1993), IlanoBa U.B. (Panova,
2000), Kenernp C.3. (Zhenetl, 2005), I'apacB A.A. (Garaev, 2010), Llykanos H.H.
(Tsukanov, 2010), 3enennioB A.b. u Sctpebos O.A. (Zelentsov & Yastrebov, 2017).

VY4eHbIMU Tpe/yIarajinch Clenyromue 1ehuHUIIH MPOLECCyaTbHBIX CPOKOB IO
nenaM 00 aIMUHUCTPATUBHBIX MPAaBOHAPYIICHUSX: «IIPEIyCMOTPEHHbIE aIMUHUCTpA-
THUBHO-TIPOLIECCYAIbHBIMA HOPMaMH BpPEMEHHBIE TPaHMIBI, B TIpeAeraax KOTOPBIX
cyOBeKTaM MPOM3BOICTBA HEOOXOIMMO JINOO IeTIeco00pa3HO BO3AEPKATHCS OT COBEP-
HICHUS TUOO COBEPIIUTH ONPE/IEICHHBIC IOPUANYECKHE ACHCTBHS, HAIIPABJICHHbIE Ha
npoleccyaabHOe o0ecreueHue pearn3aiy MPUHIUIIOB, IeNei 1 3a/1a4 aJMUHUCTpa-
TUBHOH oTBeTcTBeHHOCTH» (Druzhkova, 2015:49); «yperynupoBaHHbIC aJIMUHUCTpA-
THUBHO-TIPOIIECC 3aKOHO/IATEIbCTBOM M HAIPaBJICHHbIE HA PEaTU3alUI0 33Ja4 MPOU3-
BOJCTBA MO jAejaM 00 aJMUHHCTPATHBHBIX MPABOHAPYIIECHUSX BPEMEHHBIE MPOMeE-
KYTKH, B Tpefesiax KOTOPbIX JOJKHBI OBITh COBEPILEHBI B CTPOrO OIpEIeIeHHON
MOCJIEI0BATEIHLHOCTH COOTBETCTBYIOIME TpoleccyaibHble neicTBus» (Dugenets,
2002:18); «yperyiMpoBaHHBI aJIMHHUCTPATUBHO-NIPOLECCYAIbHBIMU  HOpPMaMH
OTPE30K WM MOMEHT BPEMEHH, OTIPEICTISIONINI BPEMEHHBIE TIPEISITbI OCYIIECTBICHHS
CTOPOHAaMH IOPUCIUKIIMOHHBIX OTHOIICHWI CBOMX CYOBEKTUBHBIX TIPaB U 00sS3aHHO-
CTe B XO/I€ COBEPIICHHS IPOIECCyaTbHBIX JCWCTBUN, COCTOSIIUX B BBISBICHUH
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[IPaBOHAPYUICHNH, MPUMEHEHHH Mep aIMHHUCTPATHBHO-TIPABOBOTO OOECIeUeHUs
MIPOM3BOJICTBA, PACCMOTPEHHUH Je)1 00 aIMUHUCTPATUBHBIX IPABOHAPYIICHUAX, BbIHE-
CEHMH IO HUM IOCTAHOBJICHUH, a TAK)K€ MCIIOJIHEHUU MMOCTAHOBJICHUN O Ha3HAYEHUH
aaMUHUCTpaTUBHBIX Hakazanmit» (Kosareva, 2013:11); ycranoBnennsie KoAIl PO
IIPOMEKYTKH BPEMEHHM «COBEpPLICHUS NPOLECCYaIbHBIX NEHCTBUI MO0 MPUHATHS
IIPOLECCYATIbHBIX PELICHNH, COOII0AEHNE KOTOPBIX YIOPAJ0YMBAET IPOLECCYAIbHYIO
NeSITeNbHOCTD, 00ECIIEYNBAET €€ AMHAMU3M, FapaHTUPYET JOCTHKEHHUE FOPUINIECKOTO
pesyabTaray (Zueva, 2014:46); «onpeaeneHHbI HOpPMATUBHBIM aKTOM OTPE30K Bpe-
MEHH, UCUMCISIEMBIN 110 3apaHee ycTaHOBIEHHbIM npaBmwiam» (Bakhrakh, 1993:242).
Ilon mpoueccyanbHpIM CPOKOM B aIMUHHCTPATUBHOM CyJONPOU3BOACTBE Ipeasiara-
€TCsl IOHUMAaTh «yCTAHOBJIEHHBIN 3aKOHOM MJIM Ha3HAYEHHBIN Cy/10M U UCUUCIIIEMBbII
B ONpEACIECHHBIX €IUHHUIIAX BPEMEHU MEPUOJ, B TEUEHHE KOTOPOro CyJ WM HHbIE
YYaCTHUKH Tpoliecca BIpase JIMO0 00sS3aHbI COBEPIIUTE OMPENEIICHHOE MPOLECCyab-
HOE JICHCTBHE WIIM COBOKYITHOCTh TaKKX JercTBUi (Zelentsov & Yastrebov, 2017:241).

HopmaTuBHOe 3aKpenieHne aIMUHHCTPATHBHO-NIPOLECCYAJTbHOI0 CPOKA

HecmoTpst Ha 10CTaTOYHO OOIIMPHYIO HOPMATHUBHYIO 0a3y aJMUHHCTPATUBHO-
MPOLIECCYaJIBbHOIO MpaBa Ha 3aKOHOJATEILHOM YPOBHE OOIIKE MOJIOKEHUS O MPOoLec-
CYaJIbHBIX CPOKaxX COJIEP’KATCsl B HE3HAYUTEIILHOM KOJIMYECTBE HOPMATHBHBIX MPaBO-
BBIX aKTOB, PErJIAMEHTHPYIOIIUX aIMUHUCTPATUBHO-IIPOIECCYATBHYIO IS TENLHOCTb.

Taxk, Kosiekc aIMUHECTPaTHBHOTO CYI0MPou3Bo/cTBa Poccuiickoit deneparun’
(nanee — KAC P®), ApbGutpakuslii mporeccyainbHblil kojneke Poccuiickoit denepa-
uun’ (nanee — AIIK P®) u Konekc Poccuiickoit deneparuy 06 aqMUHACTPATUBHBIX
npaBoHapymenusx’ (nanee — KoAIl P®) conepskaT cremyromue nonoxenus. YacTbro
1 cratbu 92 KAC P® npegycmoTpeHo, 4To MpolieccyaibHble IEHCTBHS COBEPIIAIOTCS
B IIPOLIECCYaJIbHBIE CPOKHU, YCTAHOBJIEHHbIE Ha3BaHHBIM KoaekcoMm; ecinu yka3aHHbIE
CPOKHU HE YCTAHOBJIEHBI 3aKOHOM, CyJ UX Ha3HAYaeT C YYETOM MPUHIUIA Pa3yMHOCTH.
Wnentnunoe TpeboBaHue 3aKpemiieHo 3akoHo1aTeseM yacTthio 1 crateu 113 AIIK PO.
CornacHo 3akoHOnoJI0xkeHusIM 4acT 2 ctaTbk 92 KAC P®, yactu 2 crateu 113 AIIK
P® mporneccyanbHblil CpOK ompezensercs IaTod, yKa3aHHMEM Ha cOObITHE, KOTOpOe
JOJHKHO Hen30€KHO HACTYIHUTh, WK iepruoioM. KpoMe Toro, yka3aHHbIE KOJEKCHI CO-
JiepKaT HOPMBI TIpaBa, PErIaMEHTHPYIOIIME IpaBWiia WUCUYUCICHHS UITUTEIHHOCTH,
HavaJjia 1 OKOHYaHUs TporieccyarbHbIX CpoKoB (cTtaThs 93 KAC P®, crates 114 AIIK
P®), nprocranoBieHus U MPOUICHNAS YKa3aHHBIX cpoKoB (cTtathu 94.1, 94.2 KAC PO,
ctaths 116, 118 AIIK P®), a Takxe npaBoBbI€ MOCIEACTBUS MPOITYCKa MPOIECCYallb-
HOTO CpOKa U MPaBOBBIC OCHOBAHUS JJis ero BoccTaHoBieHus (crarbul 94, 95 KAC PO,
cratbu 115, 117 AIIK P®). B ropa3mo MeHbIIEH CTENEHH OOIIHME TOIOXKCHHS
0 TpoleccyalbHbIX cpokax periameHTHpoBaHbl B KoAIl P®: mocesimiena numib
ctaths 4.8 «cuncnenrue CpoKoBy.

! Koztekc aAMHHICTPATHBHOIO CyI0Npou3BoacTBa Poccuiickoit ®enepauun ot 08.03.2015 Ne 21-®3. Pesxum
noctyna: http://www.consultant.ru/document/cons_doc LAW 176147/ (nara oopamenus: 08.06.2021).

2 ApbuTpakHblii IIpoueccyanbHblii kogeke Poccuiickoii @epepamuu ot 24.07.2002 Ne 95-®3. Pesxum gocTyna:
http://www.consultant.ru/document/cons_doc_LAW_37800/ (zata obparenus: 08.06.2021).

3 Koneke Poccuiickoit @enepanyu 06 aIMUHUCTPATUBHBIX NpaBoHapyuienusx ot 30.12.2001 Ne 195-D3. Pe-
xuM goctymna: http://www.consultant.ru/document/cons_doc LAW 34661/ (nata obpamenus: 08.06.2021).
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Cpenu uHBIX (penepanbHBIX 3aKOHOB, COJACPKAIIMX OOIIUE MOJIOKEHHS O MPo-
LECCYATIbHBIX CPOKAaX, MOKHO BBIACIUTH CIEAYIOLIHE:

— IOCBSIILIEHHAs CPOKAM B HCIIOJHUTEIBHOM IIPOM3BOACTBE I1aBa 3 denepaiib-
Horo 3akoHa ot 02.10.2007 Ne 229-®3 «O6 UCTIONTHUTENBHOM IPOM3BOACTBEN* BKITIO-
YaeT HOPMBI, MPEAyCMaTPUBAIOIINE MpaBUiIa YCTAHOBICHHUS M HUCYHCICHUS CPOKOB
(cratbs 15), okoH4yaHus cpokoB (cTaThsi 16), MOCIEACTBUS TPOIYCKAa CPOKOB
(craTbst 17), BocCTaHOBJIEHUS NMPUITYIIEHHBIX CPOKOB (CTaThs 18), mpuocTaHoBIeHHE
cpokoB (ctaths 19), mpoienue cpokos (ctaThs 20), mepepbiB cpoka (cTatbs 22),

— crartbs 7.1 @enepanbubiii 3ak0H oT 03.08.2018 Ne 289-D3 «O TamMoxkeHHOM
peryaupoBanuu B Poccuiickoil ®@enepannd U O BHECEHUU U3MEHEHUH B OTIEJIbHBIC
3aKOHOJATeNbHble aKThl Poccuiickoit MDenepanum»’ periaMeHTUPYET HOPAIOK
HCYMCIICHUSI CPOKOB, KOTOpBIE YCTAaHOBJIEHBI 3aKOHOJATEIBLCTBOM O TaMOXKEHHOM
peryJIMpoBaHUH,

— rnaga 15 denepanpHoro 3akona ot 31.07.2020 Ne 248-D3 «O rocynapcTBeH-
HOM KOHTpoJie (Haf30pe) 1 MyHULMIATLHOM KoHTpone B Poccuiickoii deneparum»’,
MOMMEHOBaHHas Kak «CpOKW» M COCTOSAIIAs IUIIb U3 OJHOU cTtaThu 86 «Mcuncienue
CPOKOBY, COJICPKHUT B IIEJIOM OOIIHE TOJI0KEHHUS O PAaBUIIaX YCTaHOBICHUS CPOKOB U
UX KaJICHAApHOTO UCYUCICHUS.

Bel11en3noxeHHoe AEMOHCTPUPYET, YTO Ha 3aKOHOJATEIBHOM YPOBHE IIpH
HaJIMYUM OrPOMHOIO MacCHBa HOPMATHUBHOIO 3aKpEIICHUsS aJMUHHCTPAaTHBHO-
MPOIIECCYaTbHBIX CPOKOB, KAK TAKOBBIX €AMHBIX OOIINX ITOJIOKEHHH O CPOKE B a/IMU-
HUCTPaTUBHO-IIPOLIECCYATILHOM IIpaBe He umeeTcs. OTCYTCTBYET TaKKe M LEIIOCTHOE
JOKTPUHAJIBHOE ITOCTPOCHHUE KOHIIENTA «CPOK B aJJMHUHHCTPATHUBHO-IPOLIECCYATBHOM
paBey.

CyuiecTBeHHbIE PU3HAKH CPOKA B aIMMHHCTPATHBHO-NIPOLIECCYAJBLHOM NpaBe

[Mpupona xareropuu agMHHUCTPATHBHO-IIPOLIECCYaTbHOTO CpOKa OTpakaeT
B3aUMOIPOHNKHOBEHUE ¥ TApDMOHIYHOE COUeTaHHEe Pa3HOCHEPHBIX SBIICHUIT: BpeMEHH
KaK MCKOHHO (DM3MYECKOil CyOCTaHIIMU U aIMHHUCTPATHBHOIO IPOIecca KaK JHHA-
MHUYHOTO ITyOJIMYHO-TIPABOBOIO WHCTHTYTa. lcclenoBaHue cpoka B aJMHHHUCTpa-
TUBHO-IIPOIIECCYAILHOM IIPaBe CKBO3b MPH3MY KOHICTIIUH HHTETPATHBHOTO MTPABOIIO-
HUMaHHUsl COOTBETCTBYET COBPEMEHHOMW MPABOBOW PEaTbHOCTU M BEKTOPY Pa3BUTHS
MIPAaBOBOM MBICIIH, a TAKXKE MTO3BOJISIET PACKPHITh MHOTOTPAHHOCTh 3 IMUHHUCTPATHBHO-
MPOLIECCYaTbHOTO CpPOKa, 00BeANHSAS B ceOe CBOMCTBAa (DU3HUECKUX, TCUXOJIOTHYE-
CKHMX, COLUHMAIbHBIX U IOPUJIMYECKUX KaTeropuil B OAHO enuHoe moHstue. bomee
TOro, CTPYKTypHas HACBIIICHHOCTb AAMHWHHUCTPATUBHO-IPOLCCCYAIBHOI'O IIpaBa B
NOHVMAaHHH WHTETPATHBHOW TEOPUHM BBOJIUT JOMNOJHHUTEIBHBIE XapaKTepPH3YIOIINe
JNMIEMEHTH B CHENH(UKY aJIMUHHCTPATHBHO-TIPOIECCYAIFHOTO Cpoka. FIMeHHO

4 ®enepanbublii 3ak0H «O0 MCIOAHMTENLHOM Tpou3BoAcTBe» oT 02.10.2007 Ne 229-03. Pexum pocryna:
http://www.consultant.ru/document/cons doc LAW_ 71450/ (nata obparuenus: 08.06.2021).

5> Menepanbhbii 3akoH 0T 03.08.2018 Ne 289-®3 «O TamMoXkeHHOM peryanpoBannn B Poccuiickoit @enepanum
U O BHECEHUM U3MEHEHUN B OTAENbHbIE 3aKOHOAaTeNbHbIe akThl Poccuiickoit @enepauun». Pexxum nocryna:
http://www.consultant.ru/document/cons_doc_LAW_304093/ (nara o6pamenus: 08.06.2021).

¢ ®enepanbbiil 3ak0H 0T 31.07.2020 Ne 248-D3 «O rocy1apCTBEHHOM KOHTPOJIE (HAA30p€e) U MyHHIIUIIAb-
HOM KoHTpoJe B Poccuiickoii @eneparum». Pesxum goctyma: http://www.consultant.ru/document/cons_doc
LAW 358750/ (nara obpamenus: 08.06.2021).
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[I03TOMY NMPUMEHEHHE METOJI0B MHTErPATUBHOIO MPABONOHUMAHHUS MIPU HCCIIEIO0BA-
HUH TaKOT'0 KOMITJIEKCHOTO ITPABOBOTO MOHATHS, KaK aIMHHUCTPATHBHO-TIPOIIECCYalTb-
HBIA CPOK, BUIUTCS €AMHCTBEHHBIM ITyTeM Ka4eCTBEHHOTO, TITyOOKOTO U BCECTOPOH-
HETO ero M3y4eHus u odecrnedeHus: 3PPEeKTUBHOCTH COOTBETCTBYIOLIETO MPABOBOTO
peryJIupoBaHusl.

[Ipoananu3mpoBaB UMMaHEHTHBIE CBOMCTBA W MPUPOAY BPEMEHH, MPABOBOTO
BPEMEHH, TPAaBOBOTO CPOKa, MPOLECCYaTbHOTO CPOKa, IOPUANIECKOro Mpoliecca U aji-
MHUHHCTPATUBHOTO TIpOIecca, a TaKXKe YYUTHIBas COJepKaHHe WHTErPaTUBHON KOH-
[ENIUH aJIMHHACTPATUBHO-IIPOLIECCYATBHOTO TIpaBa, MPEICTaBIAETCS BO3MOKHBIM
BBIJICJIUTH CJIEIYIONIUE CYIIECTBEHHBIC MMPU3HAKH COJEpIKalIeiics B aIMUHICTPATUB-
HOM TIPOILIECCYaTbHOM IIPaBE KaTEeTOPHH CPOKa!

1) AIMHHHACTPATHBHO-TIPOLIECCYANIBHBI CPOK — 3TO KOHKpEmHble MOMEHMbL
U nepuoodvl 6peMeHy B aIMUHUCTPATUBHO-TIPOIIECCYaTbHOM NeSTeIHbHOCTH.

AJIMUHUCTPATUBHO-TIPOIIECCYaTbHBIN CPOK B MIEPBYIO OUYEPEIb SABISETCS TEMIIO-
paJIbHOW KaTeropHueid, MPOSIBIISIONICHCS Ha OCH aIMUHUCTPATUBHOTO MpoIiecca B BUIE
TOYKM KaK MUHHMajlbHas €IWHUIIA MOMEHTa BPEMEHHU ([UICHUS) U BPEMEHHOTO
OTpe3Ka, KOTOpPBIH (UKCHUPYETCs] MOCPEICTBOM MOMEHTOB, Kak IJIeHHE (IEepHOX
BPEMEHH).

W3mepenne aJMHHHUCTPATUBHO-NIPOIECCYAIBHOTO CpPOKAa  OCYILECTBIIIETCS
C HCIIOJIb30BAaHMEM €IWHUI] (PU3UIECKOTO BPEMEHHU (4ac, JI€Hb, MECSI]) U YCIOBHO-
OIICHOYHBIX TIOKa3aTesel (CBOEBPEMEHHO, HE3aMEIITUTEILHO, CPa3y MOCTIE).

Muoroo6pasue ¢opm (pukcanuu cpoka B aAMUHUCTPATHBHO-IIPOIIECCYaTHHOM
IpaBe MPOSIBIISIETCS B UCIIOJIB30BAHUH 3aKOHOIATENIEM CIIEAYIOIINX TEMIOPAIbHBIX Ia-
pameTpoB:

— HemeodneHHo (HemeonenHoe WCTIONHEHNE PeIleHNusl apOUTPakHOrO CyJa Io
Jiey 06 ocriapuBaHUH JEHCTBUIM TOMKHOCTHBIX I );

— cexyHOa (TIpeKpalieHue NPoBeIeHNS S9K3aMeHa Ha IIPaBo yNPaBJICHUS TPaHC-
MOPTHBIM CPEACTBOM, el B TedueHue 30 cexyHO ¢ MOMEHTa KOMaH/Ibl O Ha4yaje HCIIbI-
TATEJILHOTO YINPaKHEHUs KAHAUAT B BOAUTENM He TIPUCTYII K €0 BBIIONHEHHUIO®);

— munyma (B cpok He 6oree /(0 munym COTPYIHHUK, OTBETCTBEHHBIN 32 MIPUEM
U PETUCTPALHIO 3a8BJICHUS O BbIJau€ MHOCTPAHHBIM IPAXKAaHAM BHJIa Ha KUTEIHCTBO,
TIPOBEPSIET HAIMYKME OCHOBAHUI OTKa3a B IIPHEME 3asBIICHUS U JJOKYMEHTOB');

— uac (aAMMHECTPATUBHOE 3aJIepkaHue JOMyCTUMO Ha CPoK He Gonee 3 uacos'’);

7 Yacte 7 cratbu 201 ApOUTPaHOIO IIpoLECCYaTbHOTO Kogekca Poccuiickoil @enepaunu. Pesxum pocTyna:
http://www.consultant.ru/document/cons_doc LAW_ 37800/ (gata obpamenus: 08.06.2021).

8 [Tynxr 113.1 AIMMHUCTPaTHBHOIO perjaMenTa MUHHCTEPCTBA BHYTPEHHHX Jies1 Poccuiickoii deepaliyy o
IIPEIOCTAaBICHUIO TOCYJaPCTBEHHOM yCIIyTH 10 NPOBEICHUIO SK3aMEHOB Ha IPAaBO YNPABIEHHS TPAHCIIOPT-
HBIMH CPEJCTBAMU U BBbIJIau€ BOJUTEIbCKUX YJOCTOBepeHUi, yrBepxkaeHHoro Ilpukazom MBJI Poccun ot
20.10.2015 Ne 995. Pexum noctyna: http://www.consultant.ru/document/cons_doc LAW 195687/ (nara
obpamenust: 08.06.2021).

° ITynkr 109 AIMMHUCTPaTHBHOIO perjiaMenTa MUHMCTEPCTBA BHYTPEHHUX Jen Poccuiickoii Menepanuu no
MIPEI0CTABICHHIO TOCY JAPCTBEHHOM YCITyTH MO BbIJaue HHOCTPAHHBIM IpakJaHaM U JIMLaM 06e3 rpaxJIaHCTBa
BUJIAa HA XHUTEIBCTBO, 3aMEHE MHOCTPAHHBIM TPaXKJaHaM U JHIaM 0e3 Ipa’kJaHCTBA BHIA HA >KUTEIBCTBO B
Poccuiickoit ®enepaunn, yreepxaeanoro [pukazom MBJl Poccun ot 11.06.2020 Ne 417. Pexum nmoctyma:
http://www.consultant.ru/document/cons_doc_ LAW_356743/ (nara o6pamenus: 08.06.2021).

10 Crares 27.5 Konekca Poccuiickoii @enepaiyu 00 aIMUHUCTPATUBHBIX IPABOHAPYINEHUSX. PexumM pocTymna:
http://www.consultant.ru/document/cons_doc LAW 34661/ (nara oopamenus: 08.06.2021).
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— cymxu (OeicTBHE JTUICH3UU IPHOCTAHABIMBACTCS 6 meueHue CymoK co JTHS
BCTYIUICHHUS B 3aKOHHYIO CHITy CyJIeOHOro akTa 00 aAMUHUCTPATHBHOM IPHOCTAHOB-
JIEHMH JeSTeNLHOCTH TuLeHsuara’');

— KaneHoapHwlii OeHb (CPOK TIPUHATHUS PEIICHUs 0 Kilaccuukanmm ToBapa —
He Gonee 90 xanenoapuvix oneii'?);

— pabouutl denvb (TOCYIAPCTBEHHBIM KaJacTPOBBIA YYET OCYIIECTBISIETCS B
cpok He Gonee 7 pabouux oueii'®);

— Hedens (B TeueHHE 2 Heldelb C JAThl TOCTYIUICHUS 3asBKA O PETUCTPAIlUU
reorpaMuecKkoro ykasaHus OCyIecTBIsSeTCs IPOBEPKH (haKTa yIIaThl HOMUIHHBIY);

— Mmecay (BBIIAHHBIA OXOTHUYUI OUJIET 6 meueHue mecaya perucTpupyeTcs B
rocyJapcTBEHHOM OXOTX03sHcTBeHHOM peectpe'’);

— 200 (npoBejieHre He 00iee 0THOTO IIAHOBOTO KOHTPOJIEHOTO MEPOTIPUSITHS
6 2 200a IONYCTUMO /ISl 0OBEKTOB KOHTPOIIS KATErOpHH 3HAYUTENLHOro pucka'®);

— KOHKpemHas KanieHoapHas oama (peuieHne o MPOBEJACHNN HaJIOTOBOTO MO-
HUTOPUHTA JIOJDKHO OBITH PUHATO 00 1 HOAOps 200a, B KOTOPOM IIPECTABICHO COOT-
BeTCTBYIOIIEE 3asBiaenue’’);

— yKasauue Ha codovimue (B CPOK He nozoHee OHS, Npeoulecmsyoueco OHIO
MIPOBEJICHUS IMyOIMYHOTO MEPOIIPHATHS, CYJ JOJDKEH PACCMOTPETh ale/UIIIMOHHYIO
XanoOy Ha pelIeHre cy/ia 1o BOIMPOCY O COTIACOBAaHUU MECTa U BPEMEHH IPOBEICHHS
TyGIMYHOTO MEPONPUATHs'®);

— pasymmusili cpok (B HCIOTHUTEIBHOM IPOU3BOACTBE MPOMYIIEHHBIH CPOK
[10/1a4M >KaJI00bI MOXKET ObITh BOCCTAHOBJIEH IIPH YCIOBUHM OOPAIIEHUsI C COOTBETCTBY-
IOIIMM XOJaTallCTBOM B pa3yMHBbIi cpok'?).

' Yacre 3 cratbu 20 ®eaepanbroro 3akona ot 04.05.2011 Ne 99-03 «O nuueH3MpOBaHUN OTAEIbHBIX BUIOB
nesTeabHOCTHY. Pexknm noctyma: http://www.consultant.ru/document/cons_doc LAW_113658/ (nata o6pa-
menus: 08.06.2021).

2 Yacte 21 crathu 16 ®enepanbhoro 3akona oT 03.08.2018 Ne 289-®3 «O TaMOKEHHOM PEryJIMPOBAHUU B
Poccwuiickoit denepanuy 1 0 BHECEHUU U3MEHEHUH B OT/IENIbHBIE 3aKOHOAaTeNbHbIE akThl Poccuiickoi deneparm.
Pexxum noctyma: http://www.consultant.ru/document/cons_doc LAW 304093/ (nata obparuenwus: 08.06.2021).

13 Tynkr 1 yactu 1 crateu 16 ®epepansHoro 3akona ot 13.07.2015 Ne 218-®3 «O rocyaapcTBEHHOM peru-
CTpallMid HEJBWKUMOCTH». Pexxum moctyma: http://www.consultant.ru/document/cons_doc LAW 182661/
(mata obpamenus: 08.06.2021).

14 [yskr 67 AJMUHUCTPATHBHOIO PErJIaMEHTa npeaocTasienus DenepanbHoil ciryk00ii 10 HHTEIIIEKTyalb-
HOM COOCTBEHHOCTH I'OCYJapCTBEHHOH YCIIyTH 10 TOCY IapCTBEHHOH peTUCTPAUy reorpaduecKoro yKazaHus
U (MN1) MPEeOCTABICHHIO UCKITIOYUTEIRHOTO NIPaBa Ha TaKoe reorpaduueckoe ykazaHue W rocy1apCTBEHHOM
perucTpanuy HaUMEHOBAHHUs MECTa MPOMCXOXKISHUS ToBapa M (W1IM) MPEJOCTABICHUIO UCKIIOUHTETHLHOTO
[paBa Ha TaKOE HAaUMEHOBAHUE, a TAKXKe BblJa4ye CBUICTEIbCTBA 00 UCKIIOUUTENBHOM NIpaBe Ha reorpaguye-
CKOE yKa3aHHe, HAMMEHOBaHUE MecTa NPOUCXOXKICHUS TOBapa, ero ayOinkara, yTBepskaeHHoro IIprukaszom
Pocmatenta ot 22.07.2020 Ne 101. Pexum pnoctyma: http://www.consultant.ru/document/cons_doc
LAW_362298/ (nata obpamenns: 08.06.2021).

15 Yacts 5 cratbu 21 OenepanbHoro 3akoHa ot 24.07.2009 Ne 209-D3 «O6 0X0Te 1 0 COXPAHEHUH OXOTHUYBHX
PeCypcoB U O BHECEHMH U3MEHEHUH B OTJIeNbHbIE 3aKOHOAATENbHbIE akThl Poccuiickoit denepauun». Pexum
noctyna: http://www.consultant.ru/document/cons_doc LAW 89923/ (zata obpamenus: 08.06.2021).
Yacre 3 crateum 25 ®enmepanbnoro 3akona or 31.07.2020 Ne 248-®3 «O rocyaapcTBEHHOM
KOHTpone (Haa3ope) M MYHHUIMIAILHOM KoHTpoie B Poccuiickoit ®enpepamym». Pexum pocryma:
http://www.consultant.ru/document/cons_doc LAW 358750/ (nata obparienus: 08.06.2021).

"Yacte 4 crarem 105.27 HamoroBoro komekca Poccuiickoii ®enepanuu.  Pexxum  poctyna:
http://www.consultant.ru/document/cons_doc_ LAW_19671/ (nata o6parmenus: 08.06.2021).

8Yacte 3 crateu 305 Komekca aIMHHHCTPATHBHOIO CyIOHNPOU3BOACTBA Poccuiickoii ®emepanuu.
http://www.consultant.ru/document/cons_doc LAW 176147/ (nata o6pamenus: 08.06.2021).

19 Crarbs 18 ®enepanbhoro 3akona ot 02.10.2007 Ne 229-®3 «O6 MCIOIHUTENLHOM IIPOM3BOIACTBEY. Pesknum
nocryna: http://www.consultant.ru/document/cons doc LAW 71450/ (nata obpamenus: 08.06.2021).
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AMUHHCTPATUBHO-IIPOLECCYAIbHBI CPOK CIEAYyeT NpPHU3HATH PE3yJIbTaTOM
BO3CUCTBHS TEMIOPAIBHBIX KaTerOpuid Ha cdepy aIMHHHUCTPATHBHO-TIPOIECCyallb-
HOTO TIPABOBOT'0 PETYJIIMPOBAHUS IPU PA3peLICHUH OPraHoM Iy OIMYHON aIMHHUACTpA-
LMY U CYyI0M aIMUHUCTPATUBHBIX €]

2) AIMUHUCTPATUBHO-NIPOLECCYATbHBIA CPOK YCMAaHA8IUEAemcs: HOPpMamu
AOMUHUCMPAMUBHO-NPOYECCYATLHO20 NPABA TUOO OP2AHOM NYOIUUHOU AOMUHUCPA-
yuu u cyoom.

OcHoBHOH (popMO# yCTaHOBJICHHS aJIMUHUCTPATUBHO-TIPOILIECCYAILHOTO CPOKa
SIBIIIETCS HOPMAaTUBHOE 3aKPEIUICHUE, a TAaK)Ke aKThl TOJKOBAHUS a]MUHHCTPATHBHO-
MIPOLECCYaJIBbHOIO IIPABA, B YUCIIE KOTOPBIX:

— mnocranoBieHus: Koncrurynmonnoro Cyna Poccuiickoit denepanuu (B kaye-
CTBE mpuMepa MOxHO nipuBecTH noctaHoByienne Ne 3-I1 ot 15.01.2019, usmenusmiee
CyaeOHYIO IPAaKTUKY OTHOCUTEIHHO CPOKA IaBHOCTH MTPUBJICUCHHS K a IMUHUACTPATHB-
HOM OoTBeTCTBEHHOCTH 1O 4acTh 3 crarbu 14.1 KoAIl P®, — cpenansl BEIBOIBI 00
o011eM CpoKe JaBHOCTHU, XOTsI paHee CyAbl HCXOIWIH U3 TOJUYHOIO CPOKa),

— paszbsicuenus [Inenyma Bepxosnoro Cyna Poccuiickoit @enepanun (ITocra-
HoBneHHUe OT 26.11.2019 Ne 49 «O HEKOTOPHIX BOIPOCAX, BOSHUKAIONIUX B CyJAcOHON
MIPaKTHKE B CBSI3U C BCTYIUICHHEM B cuily TamoxeHHOro kogekca EBpasuiickoro sko-
HOMHUHYECKOTO COI03a»’, colepsKalllee PasbsCHEHHS O CPOKAX HPOBEIEHMS BEIOM-
CTBEHHOT'O KOHTpOJISI, 00 00CTOATENbCTBAX, KOTOPBIE HE MOTYT OBITh PaclEHEHbI KaK
YBa)KUTENbHBIE IPHYUHBI IIPOMYCKa CPOKa, 00 MCUUCICHUU CPOKa OOpaIleHHs B CyI
[IPU peaNn3alnuy aAMUHUCTPATUBHOTO CIIOC00a 00XKaloBaHuUs, O CPOKE PACCMOTPEHHS
TaMOXXCHHBIM OpraHoM oOOpamieHusi 00 W3MEHEHWHU 3asBIICHHBIX B JIEKJIapaluyd Ha
TOBaphl CBEJICHUN O pa3Mepe TaMOXKEHHBIX IUIaTekel; moctanoBiaeHue ot 26.06.2018
No 28 «O HEKOTOPBIX BOMPOCAX, BOZHUKAIOIIUX Y CYJIOB IIPH PACCMOTPEHUH aJIMUHH-
CTPATHUBHBIX JIEJI ¥ JIe]1 00 aJMUHUCTPATUBHBIX PABOHAPYIICHHUSAX, CBA3aHHBIX C IIPH-
MEHEHHEM 3aKOHO/ATENbCTBA O MyOJIMIHBIX MEPOIIPHATHAX» ', B KOTOPOM 00paIieHo
BHUMaHNWE Ha HAJMYUE OCOOEHHOCTEW pPAacCMOTpPEHHs aJAMHUHUCTPATHUBHBIX el 00
OCIIapUBAaHUM OTKa3a B COTJIACOBAHMU MPOBEIEHUS ITyOIMYHOTO MEPOTIPHUSTHUS B BUJIE
YCTaHOBJICHHS 3aKOHOJIaTeNIeM psifia COKPAIIEHHBIX MPOIECCyalIbHbIX CPOKOB; MOCTa-
HoBiieHHE 0T 29.03.2016 Ne 11 «O HeKOTOpBIX BOIIPOCAaX, BOSHUKAIOIIUX IIPH PACCMOT-
PEHUH JeJT O IPUCYXKICHUN KOMITCHCAIINH 32 HapyIlIEHUE MTpaBa Ha CyI0IPON3BOICTBO
B PasyMHBIH CPOK MIIM MpaBa Ha MCHOJHEHHE CyleOHOro akTa B pasyMHBIH CPOK»>2,
coJieprKaliee pa3bsICHEHUs IO BOIPOCAM PaCCMOTPEHUS A€l O PUCYKICHIUH KOMITCH-
calllM 3a HapylLIeHHE IpaBa Ha CyIOMNPOM3BOJICTBO B pa3yMHBIA CPOK WM IpaBa HA

20 TMocranosnenue Inenyma Bepxororo Cyna Poccuiickoii ®enepanun «O HEKOTOPBIX BOIPOCAX, BO3HUKA-
IOIIUX B CyAeOHOH IIPaKTHKE B CBS3U C BCTYIUICHHEM B CHITy TaMoXeHHOro Koaekca EBpasuiickoro skoHOMH-
yeckoro coro3a» or 26.11.2019 Ne 49. Pexum npoctyma: http://www.consultant.ru/document/cons_doc_
LAW 338711/ (nara obpamenus: 08.06.2021).

2! Tlocranosnenue Ilnenyma Bepxosroro Cyzna Poccuiickoii ®enepauun ot 26.06.2018 Ne 28 «O HekOTOpHIX
BOIPOCAX, BOSHUKAIOIIUX Y CY/IOB IIPH PACCMOTPEHUH aIMHUHHCTPATUBHBIX eI U JeN 00 aIMHUHUCTPATUBHBIX
[PaBOHAPYLIEHUSX, CBS3aHHBIX C IPHMEHEHHEM 3aKOHOIATEIIbCTBA O 1Ty OJIMYHBIX MEPOIPUATUSX». Pexum no-
cryna: http://www.consultant.ru/document/cons_doc LAW 301031/ (nara oopamenus: 08.06.2021).

22 [ocranosnenue Ilnenyma Bepxosnoro Cyna Poccuiickoii ®enepauuu ot 29.03.2016 Ne 11 «O HeKOTOPBIX
BOIIPOCAaX, BO3HHUKAIOIIMX IIPH PACCMOTPCHUH JIe] O IPHCYXKICHUH KOMIICHCAMH 3a HapyllIeHUE IpaBa Ha
CYJOIPOU3BOACTBO B Pa3yMHBIH CPOK HJIM IIpaBa HA MCIIOIHEHHE Cy1eOHOro akTa B pa3syMHBIH CpOK». Pexum
noctyna: http://www.consultant.ru/document/cons_doc LAW_195918/(nata obpamenus: 08.06.2021).
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WCTIOJIHEHHE CyAe0HOr0 aKTa B pa3yMHBIH CPOK IO aJJMUHUCTPATUBHBIM JIeJIaM; ITOCTa-
HoBieHue ot 17.11.2015 Ne 50 «O mpumeHeHuH cyJiaMu 3aKOHOJATENIbCTBA TMPHU
pPacCMOTPEHHH HEKOTOPBIX BONPOCOB, BO3HMKAIOIIMX B XOJE€ HCIIOJHUTEIBHOTO
IIPOM3BOJCTBAY >, PA3bACHAIONIEE MONOKEHHS O CPOKE PACCMOTPEHHS 3asABJIECHUS O
MPUOCTAaHOBJICHUHN UCTIOJIHUTEIHLHOTO MPOU3BOJICTBA, 00 0OCTOSTENBCTBAX, KOTOPHIE
HE MOTYT pacCMaTpPUBAThHCS KaK OCHOBAHMsI, OMPABJBIBAIOIINE MPEBBIIICHUE CPOKOB
WCTIOJTHEHUSI UCTIOJIHUTENIBHBIX JJOKYMEHTOB, O OpEMEHH JJOKa3bIBaHHUS HAIMYUS yBa-
KUTEIBHBIX TPUYUH HEUCTIOTHEHUS MCIIOJIHUTEIBHOTO JJOKYMEHTA B YCTAHOBJICHHBIN
cpok; noctanoBiaeHue ot 24.03.2005 Ne 5 «O HEKOTOPBIX BOMPOCAX, BO3HUKAIOUINX Y
cynoB npu npumenenun Konekca Poccuiickoit denepannu 06 aqMUHUCTPATUBHBIX
NpaBOHAPYIIEHUAX»>!, colepikallee pasbICHEHHs O MOCIEACTBUSX HAPYLIECHHS CPO-
KOB COCTaBJICHHsI POTOKOJIa 00 aJIMUHUCTPATUBHOM IPaBOHAPYLICHUH, O MpaBHIIAX
HCYMCIICHHS CPOKa JIaBHOCTH MPUBJICUCHHSI K aIMUHUCTPATUBHOW OTBETCTBEHHOCTH.

— onpenenenus CynebHoit komternu BepxosHoro Cyna Poccuiickoit ®denepa-
[IUH, B CBSI3U C 3aKPEIUICHUEM B MIPOIECCYaTHbHOM 3aKOHOIATENLCTBE HEOOXOIUMOCTH
eIMHOO0OPa3HOro NMPHMEHEHHs W TOJIKOBaHHWS HOpM ImpaBa (Hampumep, CyneOHoi
koJuteruenn BepxosHoro Cyna Poccuiickoit @eneparuu B onpenenennn ot 28.02.2020
Ne 306-2C19-19540 no gemy Ne A65-29996/2018% wusnoxkeH NpaBoBOil MOAXOJ,
COIVIACHO KOTOPOMY OTpaHMYEHHUE IMepuoja NpoBepku mno dDenepalbHOMY 3aKOHY
Ne 294-®32% B 60 pabounx gHelH pacnpocTpaHseTcs HA IOPUIHUECKOE JIHIO B 1IEJIOM,
BKJIFOUasi (UIIMANBI, MIPEICTABUTENBCTBA M 000COOICHHBIE TO/Ipa3ielieHus, a He Ha
OIIPEEICHHYIO TEPPUTOPHUIO IEATEIBHOCTH IOPUAUYECKOTO JIMLA; KPOME TOr0, OTMe-
YEHO, YTO TPEXJIETHUM CPOK, YCTAHABINBAIOIIUI PETYJIIPHOCTH POBOJUMBIX IIPOBE-
POK, HEOOXOIUMO UCUUCIISTH UMEHHO C MOMEHTA YUPEXKISHUS IOPUINIECKOTo JINIa, a
HE C JIaThl CO3/1aHus (HUIIHATIOB U MPEJICTABUTEIILCTB).

B ciyuae oTcyTCTBUS 3aKOHOJATENLHOTO 3aKPEIJICHHUSI CPOKa B HEOOXOUMBIX
CIIy4asiX BOJICBBIMHU JICUCTBUSMH OpraHa myOJuIHON aIMUHUCTPAIINH U Cy/la yCTaHaB-
JUBAETCS aIMUHUCTPATUBHO-TIPOIIECCYANIbHBIN CPOK. OCHOBHBIM OPHEHTUPOM JIJISI €70
YCTaHOBJICHUS CITY>KUT KaTEropHsi pa3yMHOCTH, Yepe3 MPU3MY KOTOPOIl IpaBonpuMe-
HUTEJb ONpEAEseT KOJIMUYEeCTBO BpeMeHH, 00BEKTUBHO HEOOX0IMMOE JIsi COBEpILIe-
HUSL KOHKPETHOTO TPOIECCYalbHOIO JEHUCTBUS (COMNIacHO NYHKTY 3 uactu 4
crathu 39.1 3aKoHa O 3aIIMTE KOHKYPEHLMH® IpeayNpekaIeHHe T0KHO COAEpkKaTh

2 Tocranonenue [lnenyma Bepxosnoro Cyaa Poccuiickoii ®eneparuu ot 17.11.2015 Ne 50 «O npumeHenun
CyZlaMH 3aKOHOJATEJIbCTBA IIPH PACCMOTPEHHH HEKOTOPBIX BOIPOCOB, BO3HUKAIOLIMX B XO/1€ HCIIOIHUTEIBHOTO
npousBoAcTBa» http://www.consultant.ru/document/cons_doc LAW 189010/ (mata obpamenus: 08.06.2021).
24 Tlocranosienue Ilnenyma Bepxosroro Cyna Poccuiickoit @enepanuu ot 24.03.2005 Ne 5 «O HEKOTOPBIX
BOIIPOCAaX, BO3HUKAIONINX y cy 0B pu npuMeneHnn Konekca Poccniickoi @enepannu 06 a AIMIHUCTPATUBHBIX
IIpaBOHApYIIEeHUsIX». Pexxum noctyma: http:/www.consultant.ru/document/cons_doc_ LAW_52681/ (nara
obpamenust: 08.06.2021).

2 Onpenenenne Cynebuoii xomnerun Bepxosnoro Cyna Poccuiickoit ®enepauuun ot 28.02.2020
Ne 306-2C19-19540 no neny Ne A65-29996/2018. Pexxum nocrymna: https://kad.arbitr.ru/Card/c53eeblc-542a-
4ea8-935b-c8e7f7c04e57 (nara obpawenus: 08.06.2021).

26 MenepanbHblii 3aK0H 0T 26.12.2008 Ne 294-03 «O 3amurte Npas OPUAMYECKHX JIUL 1 MHIAUBHIY ATbHBIX
NpepUHUMATEeNell MpU OCYLIECTBICHUH TOCYJapCTBEHHOTO KOHTPOJS (Haa30pa) M MyHHLHIIAIbHOTO
KOHTpoJIs». PexkuM nocryna: http://www.consultant.ru/document/cons_doc_ LAW_83079/ (nara obpamenus:
08.06.2021).

27 ®epepanbublii  3akoH 0T 26.07.2006 Ne 135-®3 «O 3amuTe KOHKYPEHLHUH». PexuM IocTyma:
http://www.consultant.ru/document/cons_doc LAW_ 61763/ (nara oopamenus: 08.06.2021).
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pa3yMHBIN CPOK BBIITOJHEHHUS I€HCTBUI, HANIPABJIEHHBIX HAa MPEKpaIlCHUE HapyIICHUS]
AHTHMOHOIIOJIBHOTO 3aKOHOATEIbCTBA).

VYcraHoBNeHHbIE B aJMUHHCTPATUBHO-TPOLIECCYATbHOM IIPABOBBIE CPOKH,
PaBHO KaK M JOCTaTOYHOCTh W Pa3yMHOCTh WHAMBUIYAIbHOTO PEryJIUPOBAHHS IPU
OIIpEeIeIIEHIH aJMHUHUACTPATHBHO-TIPOIIECCYATEHOTO CPOKA OPTaHOM Iy OJIMYHOM aiMu-
HUCTPALMU WM CYJIOM, SIBIISIETCS MTOKa3aTeleM Pa3BUTOCTH OOIIECTBa, rOCy1apCTBa,
CTETIeHH rapaHTUPOBAHHOCTH NPaB GU3NUECKUX U FIOPUAMYECKHX JIUIL.

3) JBoiicTBEHHasi 00BEKMUBHO-CYOLEKMUBHASL NPUPOOd aIMUHUCTPATUBHO-
IIPOLIECCYaTbHOIO CPOKA.

AJMUHHUCTPATUBHO-IIPOLIECCYATbHBI CPOK TAPMOHUYHO COYETaeT B cebe 00b-
€KTUBHOCTb (HEIOABJIACTHOCTh M3MEHEHUS! 0OBEKTUBHOTO TEUYECHHUS BPEMEHH B aIMU-
HUCTPATUBHOM TIpoIlecce) U CyObEKTUBHOCTH (HOpMAaTHBHAsSI perjlaMeHTalus u3mepe-
HUSl M UCYHCIICHUS CPOKa, a TaK)K€ BOSMOXKHOCTh M3MEHEHHUS! OpraHaMy IyOJINYHOM
aJIMUHUCTPALlMU M CYyJIOM IIPAaBOBOW OLIEHKH IOPUIMYECKUX (DAKTOB, HAIpUMeED,
MOCPEJICTBOM NPHOCTAHOBIICHUSI TE€UEHHsI CPOKa JIMOO BOCCTAHOBIICHHS MPOITYILEH-
HOTO CPOKQ).

4) AIMUHHCTPAaTUBHO-TIPOLIECCYANBHBINA CPOK a0peco8aH onpedeieHHOMY Kpyey
cyOvbekmos: y4aCTHMKaM aJMHUHHUCTPATUBHO-TIPOLIECCYANbHBIX MPABOOTHOIICHUH,
opraHaM nyOJIMYHON aIMUHUCTPALIUH, CYAY, a TAK)KE B HEKOTOPBIX CIIydasiX HE y4acT-
BYIOLIUM B aIMUHUCTPATUBHOM IMPOLIECCE JTULIAM.

5) C anMUHUCTPATUBHO-TIPOIECCYATbHBIM CPOKOM HOPMBI aIMUHUCTPATHBHO-
IIPOILIECCYATIBHOTO 3aKOHOJIATEIbCTBA CBS3BIBAIOT COBEPULEHUE OMOENbHbIX AOMUHU-
CMPAMUBHO-NPOYECCYATbHBIX OClCMEUll, 8030epiicanue Om UX COGEPUIEHUs UNU
Hacmynjienue onpeoeneHHbIX IPUOUYECKUX NOCIeOCMEUL.

AMUHUCTPATHBHO-TIPOIIECCYATbHBIN CPOK, MPU3HABAEMBII B KAUYECTBE FOPHIHU-
94ecKoro ¢akTa, UMeeT MPaBoBoe U (aKTHUECKOE 3HaYeHHE He caM 1o cebe, a UCKITIo-
YHUTENBHO KaK TEMIIOPAJIbHOE OTpaHUYEHHE TSl ICHCTBHIA, BO3AEPIKaHUs OT JeHCTBUHA,
HACTYIJICHHSI ONPE/ICIIEHHBIX MPABOBBIX MOCIEICTBUH.

B apMmuHuCTpaTHBHO-TIpOLIECCYaIbHOM TPaBe MPOLIECCYyalIbHBIM CPOK OrpaHu-
YUBAaeT BO BPEMEHU ONPECIICHHbIE JIEHCTBUS YYAaCTHUKOB aJIMUHHUCTPATUBHOTO
IpolLEecca, COBEPILIEHUE KOTOPBIX SABISETCS MO0 npagom (Hanpumep, IpeyCMOTPEHHOE
qacTbto 4 crareu 198 AIIK PO npaBo o6xasnoBarh pelieHust oprasa myOaIuyHoi aqmu-
HHUCTPAIMU B TPEXMECSIUHBIM CPOK), MO0 00Osa3aHHOCmbI0 (HAPUMED, B CHITy YacTh |
ctarbu 57.7 3akoHa 0 BOMHCKOW OOS3aHHOCTH PE3CPBHUCT 00s13aH SIBUTHCS B BOMHCKYIO
9acTh B CPOK, YKa3aHHBIA B MOOMJIM3aLIMOHHOM TPEANMCAaHUN; B CHIIy 4acTH 5 3aKoHa
0 3alIMTe KOHKYPEHIMH IPEeIyNpeKACHNE aHTUMOHOIOIBHOTO OpraHa IOJJIeKHUT
00513aTeTbHOMY PAacCMOTPEHUIO JIUIIOM, KOTOPOMY OHO BBIJAHO, B yCTAHOBJICHHBIN
cpok). Takum 00pa3om, MOCPECTBOM KOHKpETU3AMU (POpMbI BEJICHUSI U HOPMAaTUBHO-
BOJICBOTO  COJEPKAHUS ~ aJIMUHHMCTPATHUBHO-NIPOLIECCYAIbHBIA  CPOK  B3aUMOCBSI3aH
C COBEpILEHHEM YYaCTHUKAMHU aJMHHUCTPATUBHO-NIPOLECCYaIbHBIX MPABOOTHOIICHUI
MpOIIeCCyalbHBIX JEHCTBUN, HANPABICHHBIX HA pEAH3allii0 CyOBEKTUBHBIX TMpPaB U
IOPUINYECKUX 00s3aHHOCTEH.

AMHUHUCTPATUBHO-IIPOIIECCYaTTbHOE 3aKOHOJATEIbCTBO B OTAEIBHBIX CIydasx
IpeaycMaTpuBaeT aJMHHUCTPATHBHO-TIPOLECCYAbHBIA CPOK, pPerjaMeHTUPYIOIINi
BO3/Ep)KaHUE OT COBEPIICHUS MPOLECCyabHBIX ASHCTBHM (HapUMep, B CHITy 4acTH 2
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ctatbt 68 3aKoHa 00 HWCITOJHUTEIIFHOM TPOM3BOJICTBE B TEUCHUE CPOKa IS J0OpO-
BOJIFHOT'O MCIIOJTHEHHUsI TPeOOBAHUHM, COJEPIKALINXCS B HCIIOTHUTEIHHOM JOKYMEHTE,
CyIeOHBIi MPUCTaB HE BIpPaBe MPUMEHATH MEPbl MPUHYAUTEIBHOTO HCIIOJHEHU),
a TaKKe HACTYIUICHUS ONPEACTICHHBIX IOPUANIECKUX MTOCIEICTBHIA (HapuMep, B CHITY
gactu 12 crateu 27.10 KoAIl P® anmkoronbHasi mpoayKIus, KOTopas ObUla U3bATA,
nepenaeTcsl Ha YHUUTOKEHUE B YCTAaHOBJIEHHOM 3aKOHOM MOPSIZIKE 1OCJIE BCTYTICHUS
B 3aKOHHYIO CHJTy TIOCTAHOBJICHUS 110 /1€y 00 aIMUHUCTPATUBHOM MIPABOHAPYILIEHUH).

6) AIMUHUCTPATUBHO-IPOIIECCYATBbHBIN CPOK SIBIISCTCS FOPUOULECKUM hAKMOM.

B 3aBuUCHMMOCTM OT KOHKpPETHBIX OOCTOATENbCTB Jeja aAMHHHUCTPATUBHO-
MPOLECCYaJIbHBIA CPOK MOXKET CUUTATHCS IOPUIANYECKUM (DAKTOM U MOBJICYb BO3ZHHK-
HOBEHHE, U3MEHEHHUE WU MPEKpaLIeHHE aJIMUHUCTPATUBHO-IIPOLIECCYaTIbHBIX IIPAaBO-
OTHOILEHWH B ciydasx: |) Hanuuus cpoka B (opmMe MOMEeHTa Jmbo mepuoia,
2) JUIMTENbHOCTH cpoka ¢ (ukcauued Hadajga, OKOHYAHUS M €ro HCTeueHus,
3) mporiecca TeueHUs CpoKa.

7) AIMUHUACTPATHBHO-TIPOLIECCYATTBHBIN CPOK SIBIISICTCS 271eMEeHMOM MeXAHUIMA
AOMUHUCMPAMUBHO-NPOYECCYATLHO20 NPABOBO2O Pe2YIUPOBAHHS U 3P heKmusHbim
cpeocmeom ynopaooderus aOMUHUCMPAmMuUeHo20 npoyeccad.

AJIMHHUCTPATUBHO-TIPOIIECCYaTbHBIN CPOK B MEXaHU3ME MTPABOBOTO PETYIIHPO-
BaHUS MPEJCTABISET COOOH TEMIOPAIbHOE CPEICTBO PABOBOTO BO3/EHCTBHUS HA TIpa-
BOOTHOIICHUSI B cQepe OCYIIECTBICHUS OpraHaMH IIyOJMYHOW aJIMUHHCTPALUIH
U CyZIOM BJIACTHOH JEATENFHOCTH 10 pa3pelieHnIo aIMUHUCTPATUBHBIX /1€ Oeccriop-
HOTO U CIIOPHOTO XapakTepa. MHCTUTYT cpoka B aIMHHUCTPATHBHOM IPOLIECCYaTbHOM
npaBe o0OecrieynMBaeT BO3HUKHOBEHHE TEMIOPAIBHBIX CBS3€H B aIMHUHHUCTPATHBHO-
MpOIeCcCyaIbHBIX MPABOOTHOIICHHSX, & TAK)KE HAIPaBJICH HA IIEHHOCTHO-BPEMEHHOE
M3MepeHne aIMUHUCTPATHBHO-TIPOIIECCYATbHON MPABOBOM PEaIbHOCTH.

AJIMUHUCTPATUBHO-TIPOIIECCYATbHBIE CPOKH  SIBIISIIOTCS  TPOIECCYyaIbHBIMU
CpeICcTBaMH HOPMATHUBHOTO XapaKkTepa, KOTOPHIM CBOMCTBEHHA BIACTHO-PETyJISITUBHAS
IOpUIMYECcKast IPUPO/IA.

[TocpencTBoM BO3AEHCTBHS TEMITOPATIBHBIX IOPUIUIECKUX CPEICTB HA aIMUHU-
CTpPaTUBHBIH MPOIECC CPOK B aIMUHUCTPATUBHOM IMIPOLIECCYATLHOM MPaBe YHOPSII0UH-
BaeT aIMUHUCTPATUBHO-IPOLIECCYATIbHYIO JeATEIbHOCTb, 00eCTIeunBast €€ CTabUIbHOCTD,
OTPEIEICHHOCTh U YCTOMYMBOCTH IMPABOBBIX CBSI3€H, OPraHW30BaHHOCTh, BHYTPEH-
HIOIO COTJIACOBAaHHOCTh, CUCTEMHOCTH, CTPYKTYpUPOBAaHHOCTb, MPEACKa3yeMOCTb U
MOCJIEI0BATEIBHOCTh MPOLIECCYANIbHBIX AEHCTBUM.

8) AIMHHHMCTPaTHBHO-NPOLIECCYaNIbHBIM CPOK OOBEAUHSAET B cebe mamepu-
AbHO-NPABOBbIE U NPOYECCYANbHO-NPABOBLLE KAYECEA.

MarepuanabHO-TIPaBOBOE CYIIECTBO MPOSBIAETCS B 00ECIIEYCHUN YCTOHUYNBOCTH
aJIMUHUCTPATUBHO-TIPABOBBIX OTHOLICHUH M CTAaOWIBHOCTH, ONPEAETICHHOCTH TOCy-
JapCTBEHHO-ITYOJIMYHOTO yTpaBiieHuUs (HapuMep, CPOK TaBHOCTH KaK IMpeceKaTellb-
HBII CPOK B aJMHHUCTPATHBHOM ITIPOIIECCE).

[IponeccyanbHO-TIpaBOBasi MPUPOIA MPOSBISAETCS BO BHECEHUH YIIOPSIOUYECHHO-
CTH B aJMHHHUCTPATUBHO-TIPOIECCYaJbHbIE MPABOOTHOIIEHHUS M TapaHTUPOBAHHOCTH
ONEPATUBHOCTH aJIMHHUCTPATUBHOTO MPOIIECCa, COBEPIICHUS aIMUHUCTPATUBHO-TIPOLIEC-
CYaJbHBIX ICHCTBH.

9) AIMUHUCTPATUBHO-TIPOIECCYATBHBIA CPOK — ITO CPeOCmEo memMnopaiusd-
Yuu AOMUHUCMPAMUBHO20 Npoyeccad.
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CyTh TeMmopaJM3alii aJMUHUCTPATHBHOTO TIPOIECCa 3aKIIYaeTcs BO
BPEMEHHOM CTPYKTYPHUPOBAHMM U OPTaHU3AIMH aIMUHUCTPATUBHO-TIPOIECCYATbHON
JIEATEIbHOCTH, a TAKXXKE B KOHTPOJIC 32 TEMIIOPAJIbHBIM JIBHXKEHUEM aIMUHUCTPATUB-
HOTO TIpoliecca.

AJIMUHHUCTPATUBHBIN TIPOIIECC, SABISACH JISAIICIHCS BO BPEMEHH BJIACTHOM fesi-
TENBHOCTHIO YIOJHOMOYEHHBIX OPTraHOB MO PACCMOTPEHUIO aIMUHUCTPATUBHBIX €N
1 0c000 SIPKO MPOSBIISISICH KAK pa3BepHyTasi BO BpEMEHH CTOPOHA MpaBa, B CUITy CBOSH
CYIITHOCTH YK€ caM I0 cebe «OKpamieH» TeMIOPATbHO, OTPaKaeT MPOTSHKECHHOCTh BO
BPEMEHHU.

B cBoto ouepenb, Cpok B aIMUHUCTPATUBHO-TIPOIECCYATTLHOM MPaBe Kak HOpMa-
TUBHAsI MOJICTb IOPUANYECKON 0OBbEKTUBAIIMN KOHIICTITA «BPEMs» YCHIIUBAET TEMIIO-
pajbHBIE CBOWCTBA AJIMHUHHMCTPATUBHOTO IPOIIECCA, MOBBIIIAET KOHIIEHTPAIUIO U
HACBIILIEHHOCTh TEMIIOPAIHHOCTH B aJMHHUCTPATUBHO-MPOIECCYaTbHOM MPAaBOBOM
peryJiupoBaHuH.

AJIMUHHUCTPATUBHO-TIPOIIECCYATBHOE JICMCTBHUE, SBISIONMICECS CTPYKTYPHOM
eMHUIEH aIMUHUCTPATUBHOTO TMpolecca, W aJIMUHHUCTPATUBHO-TPOIECCYaIbHbBIE
CPOKH, MPEACTABIISIONTUE COOOM COCTaBHYIO YaCcTh MTPAaBOBOTO BPEMEHH, MTEPETIICTCHBI
¥ TECHO B3aMMOCBSI3aHBI MEXIy co00il. CpoK B aJIMHHUCTPATHBHO-IIPOIIECCYaTHHOM
MpaBe OTPaXKaeT TeMMOpalbHbIE MPEAEIbl aIMUHUCTPATUBHO-IPOIECCYATbHBIX -
CTBUH, TEMIIOPAJIbHBIE IPAHULIBI JEHCTBUS aIMUHUCTPATUBHO-IPOLIECCYAIBHOIO TpaBa.
Tak, aqMHHUACTPATHBHO-TIPOIIECCYATbHBIC CPOKU OIPAaHMYUBAIOT KakK OOIIYI0 BpeMEH-
HYI0 TIPOTSHDKEHHOCTh aIMUHUCTPATUBHOTO IPOLIECCA M €r0 OTAEIBHBIX CTaaui, TaKk U
TEMITOPATIHHYIO JITUTENILHOCTh pa3pelieHus aIMUHUCTPATUBHOTO JIeNia U BPEMSI COBEp-
LIEHUS TUIAMH, YYaCTBYIOIIUMH B JIEJIe, OIPEIEJICHHBIX MTPOLECCYaTbHBIX IEHCTBUI.

AMUHUCTPATHBHO-TIPOIECCYATbHBINH CPOK OOBESIUHACT B ce0€ TEMIOpaIbHEIC
CBOMCTBa aJ]IMUHUCTPATUBHOrO NPOLECCa U NPUPOLY KaTEropuu BPEMEHH, UTO IIPUBO-
JIUT K TEMIIOPAIBHON COZIepKATEIHHOM KOHIICHTPUPOBAHHOCTH KOHIIEITa CPOKa B aJI-
MUHUCTPATUBHO-TIPOLIECCYATLHOM TpaBe, KOTOPBIN Oaronapsi TaKOW CYIIHOCTH CIO-
coOEH OpraHm30BaTh U CTPYKTYpHUPOBATh BO BPEMEHH aJMUHUCTPATUBHOMN Mpoliece,
BE/lb PACTOUYMTENIBHOE U HEPALIMOHAIBHOE MCIIOJIb30BAHUE PECYPCA BPEMEHH B a/IMHU-
HUCTPATUBHOM IIPOIIECCE SBISICTCS TOPMO30M B Pa3BUTHU rOCYapCcTBa M OOIIECTRA.

10) AAMUHHUCTPAaTHBHO-IIPOLIECCYATIbHBIM CPOK 00ECHEUNnBACT OUHAMUUHOCHb
AOMUHUCMPAMUBHO20 Npoyecca.

Cpok B aAMMHUCTPATUBHO-IIPOLIECCYATILHOM MPaBe PEryJIMPYeT TeMIIOpalbHbIE
rnapameTphbl BIACTHON IEITeILHOCTH OPTaHOB MyOJIMYHON aIMUHUCTPAIIUHU U CYJIOB 110
pa3pelIeHUI0 aJIMUHUCTPATUBHBIX [I€d: JJIMTEIbHOCTh, CKOPOCTb, PUTMHUYHOCT,
IUKJIMYHOCTh, B IIEJIOM MIPUIaBasi €l TUHAMU3M.

AJIMUHHUCTPATUBHO-TIPOLECCYAIbHBIE CPOKH IPOHU3BIBAIOT BCIO aJIMUHUCTpA-
TUBHO-TIPOIIECCYATbHYIO JICSITENIBHOCTh, M BCJIECJICTBHE B3aUMOIPOHUKHOBEHHS MPO-
LeccyalbHbIX JIEUCTBUM U BPEMEHHBIX TOUEK WJIM [EPUOJIOB Ha YCIOBHOM ILIKaJle aji-
MHHHCTPATUBHOTO MpOIlecca MPUAAI0T eMy COCTOSSHUE TOJIBU’KHOCTH, CITIOCOOCTBYIOT
[IPaBOBOM OMNPENEIEHHOCTH, YCTOMYMBOCTH U MPEACKA3yeMOCTH MpPOIECCYalbHbIX
CBSI3CH, a TaKke O0OECICUMBAIOT JUHAMHU3M IPABOOTHOIICHUH B aJIMUHUCTPATHBHO-
MpoliecCyaJbHOM IMpaBe.

A JIMUHHUCTPATUBHO-TIPOIIECCYATHHBIM CPOKAM XapaKTEPHO TAKOE TEMIIOPATILHOE
CBOMCTBO KaK TEMIIU3aLIUsI, ONPEEIISONIasi CKOPOCTh MPOTEKAHUS aIMUHUCTPATUBHO-
MpoIIeCCYanbHOM 1eITeTbHOCTH.
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AMUHHCTPATHBHO-TIPOIIECCYATbHBIE CPOKH, 00J1agasi CBOMCTBAMU OpTraHU3aIlH-
OHHOTO XapakTepa, 3a/1al0T TeMIT aJJMIHICTPATHBHO-TIPOIIECCYATBHOM JIEATETHHOCTH,
KOTOPBIN JOKEH HAXOIUTHCS B OaJlaHCe C YIpaBJIsIeMbIM IPAaBOOTHOIICHUSIMH, Tap-
MOHHYHO cOoueTasi B ce0e ONTUMAIIbHYIO0 CKOPOCTh U BBICOKOE KaueCTBO, COOTBETCTBO-
BaTh KPUTEPUIO PA3yMHOCTH, OTBEYaTh B IIEJIOM TEMITy OOIIECTBEHHOW IKU3HHU.
HIMeHHO B 3THX IEJISX, Ha HAIll B3TJISA/, 3aKOHOAATENb, 00ecIIeunBas TMHAMHU3M aJIMH-
HUCTPATUBHOTO MPOIECCa, BBOAUT HOBBIE MPOLIECCYaTbHbIE CPOKU U KOPPEKTUPYET
JIMaTa30H paHee YCTAaHOBJIEHHbIX. TakK, M3HAYaJIbHO NP BBeleHUHU B aelicTBue KoAll
P® B 2002 r. crateeit 29.6 nazBanHoro Koaekca ObU10 MpeayCMOTPEHO JHILL TPU
CpOKa pacCMOTPEHHUS Jiesl 00 aIMUHUCTPATUBHBIX MTPaBOHAPYIIICHUSX:

— 15 onei (oOmuii cpok);

— He no3onee 48 uacoe (1o nenaM B OTHOIICHUH JIMIIA, TOABEPTHYTOTO aMH-
HUCTPATUBHOMY 3a/ICPIKAHUIO);

— 8 Oelb NONYYEeHUs NPOMOKONIA 00 AOMUHUCIIPAMUBHOM NPABOHADYULEHUU
(o penam 00 aIMUHUCTPATUBHOM MPABOHAPYIIICHHUH, 32 COBEPIIICHHE KOTOPOTO yCTa-
HOBJICH a/IMHHHUCTPATUBHBIN apecT).

Penakmust crateu 29.6 KoAll PO, neiictBytomas no cocrosauio Ha 2020 T.,
MPeIyCMaTPUBALT YK€ CEMb COOTBETCTBYIOIIMX CPOKOB (J1ajiee MPUBEICHBI B TIOPSIKE
TEMIIOPAIIEHOTO YOBIBaHH):

— 2 mecaya (0OIIHIA CPOK IS Cy1a);

— 15 Oneui (oOmmiA CPOK JUTS AIMIUHUCTPATHBHOTO OPTaHa);

— 10 Oneni (10 TpaBOHAPYIIEHUSIM B OTHOIIEHWH BXOJHBIX OMJIETOB HAa MaT4dd
yemnuonara Esporsl o ¢pytoomy UEFA 2020 1. — ctateu 14.15.2 1 14.15.3 KoAIl P®);

— 7 cymok (110 aeyiaM 00 aIMUHUCTPATHBHOM TPaBOHAPYIIICHUH, 32 COBEpIIIe-
HHE KOTOPOTO MPETYyCMOTPEHO aMHUHUCTPATHBHOE MTPHUOCTAHOBIICHUE JCATEIBHOCTH
1 JIONyCTUMO NMPUMEHEHHE BPEMEHHOTO 3alpeTa IeATeIbHOCTH);

— 5 Owneu (IO npaBOHApyIIEHUSIM B cdepe H30UpaTENBHOrO IpaBa —
crarbu 5.1 — 5.25, 5.45 — 5.52, 5.56, 5.58, 5.69 KoAIl PD);

— 48 uacos (M0 nenaM B OTHOUICHHWHU JIMIIA, TIOJBEPTHYTOTO aJIMUHUCTPATUB-
HOMY 3aJIepKaHuUI0);

— 8 OeHb NONYyYeHUs NPOMOKONA 00 AOMUHUCTIPAMUBHOM NPABOHADYULEHUU
(mo nenmam 00 aJAMHHHCTPATHBHOM ITPaBOHAPYIICHHWH, 32 COBEPIICHHUE KOTOPOTO
YCTaHOBJICH aIMUHUACTPATUBHBIN apecT).

bonee paznooOpa3HBIMU CO BpPEMEHEM CTaJIM U CPOKH JaBHOCTH (cTaThbs 4.5
KoAIl P®): na moment Bctymuienust KoAIl P® B cuity cymectBoBaio aBa cpoka —
2 mecsina u 1 roga, a B 2020 r. yke mectb — 2 Mecsia, 3 Mmecsina, 1 rof, 2 roaa, 3 roaa,
6 1er.

Kak npencrapiisiercsi, B HACTOAIIEE BPeMsl Ha YBEIMUCHUE CKOPOCTH aIMUHH-
CTPaTUBHO-TIPOIIECCYATBLHON JIEATEIIPHOCTH BIIHMSIOT TAaK)KE MPOUCXOAIINE B 00IIe-
CTBE TPOIIECCH U(DPOBHU3AIHIH.

CpoK B aIMUHUCTPATHBHO-ITPOIECCYATHHOM ITpaBe 00eCcreunBaeT PUTMHIHOCTh
aJIMHHHACTPATUBHO-TIPOIIECCYATLHOM JCATEIHFHOCTH ITyTEM TIOCIIEIOBATEIILHOTO Yepe-
JIOBaHUS aJIMHHHUCTPATUBHO-TIPOIIECCYATBHBIX CPOKOB HA PA3IMYHBIX CTAIMSIX aJMHU-
HUCTPATUBHOTO IIpoIiecca.

Hampumep, B paMkax apOMTPaskHOTO CyJIONPOU3BOACTBA 3aKOHOJIATEIIEM yCTa-
HOBJICHBI CJIAYIONINE CPOKH, PETIAMEHTHUPYIOIIHE TEMITOPATbHYIO COCTABIISIOINLYIO
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mpoluecca MpoBEpKU apOUTPAKHBIM CYA0M 3aKOHHOCTH MPHUHSATHIX aJMUHUCTPATUB-
HBIM OPraHOM pEUICHWH O MPUBJICUYCHHH K aJMHHUCTPATHBHON OTBETCTBEHHOCTH:
10 oneti (st oOpateHus B CyJ1 C COOTBETCTBYIOIIUM 3asiBICHHEM, 9acTh 2 ctaTtbu 207
ATIK P®), 5 oneii (1151 paccMOTpEHUS CyI0M BOTIPOCA O MPUHITHH JAHHOTO 3asBJICHUS
K TIPOM3BOJICTBY cyna, 4acTh | crateu 207, wacts 1 crathu 127 AIIK P®), yemanos-
JIEHHDIL CYOOM CPOK JJIs TIPEACTABIICHUS OT3bIBA HA 3asIBJIICHUS M MAaTEPUAJIOB aIMUHU-
ctparuBHOro fiena (crtaths 131 ATIK P®), 2 mecsaya (s paccMoTpeHust fiena, 4acTh 1
cratbr 210 ATIK P®), 5 nuelt (1u1s M3roTOBIICHUS PEIICHUS Cy/Ia B MTOJIHOM 00BEME,
yacTh 2 cratbu 176 AIIK P®), 3 ons (7utst HanipaBieHUS JTUIIaM, YIaCTBYIOIIHMM B JICIIe,
MIPUHSTOTO IO JeNTy peieHus cyaa, yacthb 6 cratbu 211 ATIK PD), 10 oueii (ans Bctyn-
JIEHUS B 3aKOHHYIO CHITY pelleHus cya, yacThb 5 cratbu 211 ATIK POD).

[lo wnHamemy MHEHHUIO, TEeMIOpaJbHas pPUTMH3ALMS aJIMUHUCTPATUBHOTO
mporiecca CO3AaeTCsi UMEHHO COBOKYIHOCTBIO aIMHHHUCTPATHBHO-TIPOLIECCYATBHBIX
CPOKOB B MX OIIPENEJICHHOMN IOCIIe0BATEIbHOCTH U YepEeIOBaHUHU, KOTOpHIE, Kak
CIIECTBUE, W 3aJal0T PUTM OpraHU3alMM aAAMHHHUCTPATUBHO-NPOLIECCYaAIbHOM
NeSITeIbHOCTH.

AIMUHHUCTPATHUBHO-TIPOIIECCYAIbHBIE CPOKH OJlarofapss KIMMAHEHTHOW TEMIIO-
pabHOI MpUpOJIEe CITOCOOCTBYIOT 00ECIEUEHUI0 HUKINYHOCTH aJAMHHUCTPATUBHOTO
npoliecca MocpeACTBOM HCTIOIb30BaHHS ONPEIEIEHHBIX IEPHUOJI0B BPEMEHH.

B umenom, agMUHHCTpaTHBHO-IIPOIECCYANbHBIN CPOK, TpUIaBas IUHAMUKY
peanu3ayu HOPM Kak aJMHUHUCTPATUBHO-NPOIECCYaTbHOTO, TaK M aAMUHUCTPATHB-
HOTO (MaTepHaIbHOI0) MPaBa, 0 OTHOIIEHHUIO K MPOUCXOAALINM aIMUHUCTPATHBHO-
MIPaBOBBIM MpOLECCaM SIBJISIETCS HE BHEUIHEH (OpMOM, a MPOUCTEKAeT U3 CYIIECTBa
aJIMUHUCTPATUBHO-TIPOLIECCYATBHOM AEATEIbHOCTH, POSIBIISAS PUCYIINE TEMIIOPAITb-
HBIE CBOMCTBA.

11) AaMuUHHCTpPaTUBHO-IPOLIECCYAbHBIN CPOK SIBISIETCS yciosuem obecneye-
HUSL ONMUMANTbHO20 OANAHCA MEMNOPATILHOU NPOOOIHCUMENLHOCU U KA4eCmea pac-
CMOMPEHUSL AOMUHUCIMPAMUBHO20 O€ll.

IIpodeccop A. Ilykepman (Zuckerman, 1999:41-42) meigenser Tpu (akropa
W3MEpEeHHsI PABOCYINs, MKy KOTOPBIMU B JTF000H Cy1eOHOI chcTeMe yCTaHABINBACTCS
KOMITIPOMHCC: TIOMCK MPABUJIBHOTO pelIeHHs (MCTHHA), IPOJOKUTEIILHOCTD CyneOHOrO
pa30OuparenbeTBa U €ro CTOMMOCTh. [IpencraBisercs, 4To yKka3aHHble (PaKTOpbl IpUMe-
HUMBI M K aJIMUHUCTPATUBHOMY IIPOIIECCY.

ChanaHcupoBaHHOE COOTHOLICHHE MTPOIOJDKUTEIBHOCTH U Ka4eCTBa pacCMOTpe-
HUS aIMUHHUCTPATHUBHOTO JIela CBUAETENBCTBYET 00 3(pPEeKTUBHOCTH TOCYAapCTBEH-
Horo ympaBieHus. CKOPOCTb M KayeCTBO pa3pelIeHHs aAMHUHUCTPATUBHBIX JIEN
B aJIMUHHUCTPATUBHOM IPOLIECCE SIBJISIOTCS, CBOErO pojia, MHAUKATOpaMHu rocyiap-
CTBEHHOI'O pearupoBaHus B chepe aIMUHUCTPATUBHO-IIPOLECCYATbHOIO MpaBa, a ux
ONTUMAJIbHOE COOTHOIIIEHHE — IMOKAa3aTeJIeM YPOBHS pa3BUTHs rocynapctsa. Cosep-
IICHHO CIIPaBeJIMBO 3aMEUEHO, YTO ONTHUMAaJIbHOCTh CPOKa OOECIEeUMBaAETCS Cyllle-
CTBOBAaHHMEM TAKOT'O TEMIIa, IPH KOTOPOM «OBICTPOTA TOCTUTAETCS HE B yIIepO Kaue-
CTBY IIpoliecca, a KauecTBo — He B ymiepo osictpote» (Yakupov, 1972:6).

JlocTUTHYTOE ONTUMAIBHOE COOTHOIIIEHUE JUTUTETHPHOCTH W KAa4eCcTBa HE SIBIIS-
€TCS CTATHYHBIM, a JI0JDKHO OBITh THOKUM, TTOICTPAauBAIOIIMMCS O] TEMIT OOIIIeCTBEH-
HOW >KM3HU B LIEJIOM.
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12) AAMUHUCTPaTUBHO-TIPOIECCYANIbHBIN CPOK KaK TEMIIOPAIbHBIA OrpaHUYH-
TEJIb TMPOLECCYANIbHBIX ACUCTBUI TapaHTUPYeT COOMIOACHNE MPaB M 3aKOHHBIX HHTeE-
PECOB YYaCTHUKOB aIMUHUCTPATUBHOTO MPOLIECCA, CIIOCOOCTBYSI peajln3aliy B aJIMHU-
HUCTPATUBHOM TIPOLIECCYAIbHOM TpaBe MPUHIMIIOB 3(PPEKTHBHOCTH, MPOIECCyallb-
HOW PKOHOMHH, OBICTPOTHI (OIIEPATUBHOCTH ), Pa3yMHOCTH, CBOEBPEMEHHOCTH, MTPaBO-
BOI ONPENIEIEHHOCTH.

IIpu 3TOM C y4eToM NOCTOSHHO BO3PACTAIOIIEN CKOPOCTH T€UEHHsI OOIECTBEH-
HOW KM3HU B IIENIAX TapaHTUPOBAHUS MPaB U MHTEPECOB YYACTHHKOB aJIMUHUCTpA-
TUBHO-IIPOLIECCYaIbHBIX MPABOOTHOLICHUN 3aKOHO/ATENb JOJDKEH ONEePaTUBHO HAXO-
JIUTh BapHaHThl ONTHMHU3ALMKA CPOKOB COBEPIIEHUS IPOLECCYAbHBIX IEeHCTBUIN
B aIMUHHCTPATUBHOM IIpoOLIECCE.

13) AIMUHUCTpPATUBHO-TIPOIIECCYaTbHBIN CPOK KakK crienuduueckas opuande-
CKasg KOHCTPYKLUS SIBISCTCA 2IeMEeHMOM AOMUHUCMPAMUEBHO-NPOYECC)ANbHOU
@opmbl, PEACTABISIONIEH COO0H COBOKYITHOCTh TPeOOBaHUI HOPM aIMUHHCTPATUB-
HOT'O MPOLIECCYATBHOTO MPaBa, NPEIbIBISIEMbIX K NOPAIKY OCYLIECTBIECHUS MPOLEC-
CyaJbHBIX JCMCTBHI, BCIEACTBHE 4YEro MPU3BAH O0ECIEUUTh IOCTHIKEHUE LeJe
aJIMMHUCTPATUBHOTO Mpoliecca.

14) AIMUHUCTPAaTUBHO-TIPOLIECCYANBHBIA CPOK CHOCOOCTBYET peanuzayuu
3a0au u 00CMUdICeHUIO yenel AOMUHUCMPAMUBHO20 NPOYeccd.

Pe3ynbraTMBHOCTE aJIMUHHCTPATUBHOIO Ipollecca Kak JAEATEIIbHOCTU B cdepe
(YHKIIMOHUPOBAHUS ITyOJMYHON BIACTH MO0 WHIAMBUAYAIBHOMY YPETYJIUPOBAHUIO
OOIIECTBEHHOTO0 OTHOIICHHS TOCPEACTBOM DAa3peIleHHs] aJAMUHUCTPATUBHOTO JIeNa
cBsi3aHa ¢ 3()(EeKTUBHONW W PAa3BUTON NMPaBOBOI perjamMeHTaluell yCTaHOBJICHHOTO
MOpsAJIKa YIPABIECHUS U CBOEBPEMEHHOM peain3aluu CyObeKTaMu aJMUHUCTPATUBHO-
MPOLECCYaJbHBIX IPABOOTHOIIEHUH MPHHAUIEKAMIUX UM CyOBEKTUBHBIX IpaB
U I0pUINYECKUX 00SI3aHHOCTEH.

CobmroieHre aIMUHUCTPATUBHO-TIPOLIECCYATILHOTO CPOKaA SIBIISIETCS HEOOXOH-
MBIM YCJIOBUEM HACTYIUIEHHs FOPUAMYECKOro 3¢ eKTa OT ONpe/IeIeHHOrO aJMHUHU-
CTPaTUBHO-IIPOLIECCYATILHOTO JIeHCTBHUSI.

15) AnMuHHCTPAaTUBHO-TIPOIIECCYAIBHBIN CPOK 001a0aem Hpuoudeckou cuiou
u obecneuusaemcs 20cy0apcmeom.

Hecobmtonenne agMHUHACTPATHBHO-TIPOIECCYATBHOTO CPOKa MOXKET IOBJIEYb
HACTYIUICHHE HEOIaronpusTHBIX MOCIEJCTBUN Kak JUIS JIMI, yYacTBYIOIIMX B Jeje
(Hanmpumep, NpHUBJICYEHHE K AJMUHUCTPATUBHON OTBETCTBEHHOCTH 3a HECBOEBPEMEH-
HOE IPEJCTABICHNUE 3alPALIMBAEMBIX JOKYMEHTOB), TaK M JUIsI OPTaHOB MyOJINYHOM
aJMMUHUCTpALlMd U CyJa (Hampumep, AMCLUUIUIMHAPHAS OTBETCTBEHHOCTh Cyled 3a
CUCTEMAaTHYEeCKOE HapyIICHHE POIECCYalIbHbIX CPOKOB).

16) AAMHUHUCTPATUBHO-IIPOLIECCYATbHBIN CPOK SIBISETCS TEMIIOPAJILHON TPAHU-
LIeH, IpU NPEO0IEHUN KOTOPOH Quxcupyemcs 3agepuienue onpeoenenHon cmaouu
(ee amana) aOMUHUCMPAMUBHO20 NPOYECCd.

Hanpumep, 10-mHEBHBINA CPOK, YCTAaHOBICHHBIA apOUTPasKHO-TIPOIIECCYaTbHBIM
3aKOHOJATeNbcTBOM (4YacTh 4 cratbu 206 AIIK P®), siBiisieTcst BpeMEHHOM «4epToii»
3aBepILIEHHS CTAINU aleIUIIIIMOHHOTO 00XKaIOBaHHS M «TPaHMIICI» Havaja BCTyILIe-
HUS B 3aKOHHYIO CHJIy PELIEHHUs CyJa O MPHUBJICYEHUH K aAMHHUCTPATUBHON OTBET-
CTBEHHOCTH.
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17) AIMUHHCTPAaTUBHO-TIPOLIECCYATbHBIA CPOK SIBISETCS 271eMEHMOM 6 CIPYK-
mype aOMUHUCMpAmMuHoll npoyedypsvl, HApaBHE C KOMIICTCHIIUEH OpraHOB ITyOJIHy-
HOM aMMHUCTPALMU U CYJI0B [0 PACCMOTPEHHIO aJMUHUCTPATUBHBIX €I, TOCIE0-
BaTEIbHOCTHIO IEUCTBUI OpraHOB MyOJIMYHON aJIMUHUCTPALMU U CYAOB, HaIllpaBJICH-
HBIX Ha paCCMOTPEHHE aIMUHUCTPATUBHBIX JIEJI, IpaBaMHU U 00SI3aHHOCTSMU CyOBEK-
TOB aJMUHUCTPATUBHOM Mpoueaypsl (Opranbl MyOJMYHON agMUHHCTpAIUH, CYIBI,
(usnyecKue U IpPUINYECKUE JHIAa), OCHOBAHUAMU U YCIOBUSIMHU pa3pelieHus: aaMu-
HUCTPATUBHBIX JI€JI, TPOMEKYTOUHBIMH U UTOTOBBIMH PEIIEHUSMH OPraHOB ITyOsIry-
HOW aJMUHHCTPAINH U CYJIOB IIPU PACCMOTPEHUH aJIMUHUCTPATUBHBIX JIEII.

Oco0eHHOCTH AIMUHUCTPATHBHO-NIPOLECCYATbHBIX CPOKOB MPUMEHUTEIbHO
K CTPYKTYype aIMUHUCTPATHBHOIO MPOLECCYAJIBLHOI0 NPpaBa

Y4uThIBas CTPYKTYpPy aIMUHUCTPATUBHO-IIPOIIECCYATBLHOTO ITpaBa U UCXOS U3
TpHabl A IMUHUCTPATUBHBIX JIC]I, pa3pellaeMbIX B paMKaX UCIOJHUTEILHOTO aJIMUHH-
CTPaTUBHOTO TpoIlecca U CyAcOHOr0 aIMUHUCTPATUBHOTO MTPOLIECCa, MPEACTABIACTCS
BO3MOXXHBIM BBIJICJIUTh CIICAYIOIIHME OCOOCHHOCTH aJIMHHHUCTPATHBHO-IPOIIECCYallb-
HBIX CPOKOB.

1) AIMHHUCTPATHBHO-IIPOIIECCYaTbHBIC CPOKH KaK KOHKPETHBIC MOMEHTBI HJIH
MIEPUO/IbI BPEMEHH SIBJISTFOTCS TEMITOPATBHBIMU (PUKCATOPAMHU:

— 8 UCNOJIHUMENbHOM AOMUHUCMPAMUBHO-NPOYECCYANbHOM Npage — B TIPO-
[ecce TEPBUYHOTO TMOJHOTO WIIM YaCTUYHOTO pa3pelIeHHs OpraHaMH ITyOJIUIHOMN
aJIMHHHUCTPAIMN AJIMUHUCTPATUBHBIX €N (aAMUHHCTpATHBHBIC Jejia 0ecCropHOTro
Xapakrtepa, Jiejia 1Mo aJMHUHUCTPATUBHBIM CITOpaM, JeJia 10 aIMUHUCTPATUBHBIM TIpa-
BOHApYIICHUSIM),

— 8 cyodeOHOM AOMUHUCMPAMUBHOM Npase — B TIPOIECCE MPOIOTKCHUS
Y 3aBEPIICHHS Pa3pEIICHUs CYIaMH aIMUHUCTPATUBHBIX J€J1, YACTUYHO Pa3pelICHHBIX
opraHamMu NyOJIMYHON aJMHHHUCTpAIMU, a TAKXKE MPOBEPKH 3aKOHHOCTH MPUHSTHIX
yKa3aHHBIMH OpraHaMU HEHOPMATHUBHBIX MIPABOBBIX AKTOB, PEIICHHIA, U COBEPIIICHHBIX
MU JIeicTBU (O6e3mericTBrs) (1ena 1Mo aqMUHUCTPATHBHBIM CIIOpaM, Jieja 10 aJIMH-
HUCTPATUBHBIM MIPABOHAPYIICHUSIM).

2) B ciydae oTCyTCTBUSI HOpPMATHBHOM periiaMeHTaI[MH aIMUHHCTPATUBHO-TIPO-
[IECCYaTBHOTO CPOKA: 8 UCHOIHUMETbHOM AOMUHUCIPAMUBHO-NPOYECCYATLHOM NPaAse
COOTBETCTBYIOIIUH CPOK YCTAaHABJIMBACTCS OPraHOM IyOJMYHOW aTIMUHHUCTPAIUH,
8 CYOeOHOM AOMUHUCMPATNUBHOM NPAse — CYJIOM.

B paspese Tpuaapl a IMUHUCTPATUBHBIX JIEJ IPU OTCYTCTBUHU MPABOBOTO 3aKpell-
JICHUS aIMUHUCTPATHBHO-TIPOIIECCYATBHOTO CpOKa YKa3aHHBI CpPOK yCTaHaBIIMBa-
eTCsl: B a]MUHUCTPATUBHBIX JIeJaX OECCIIOPHOTo XapakTepa — OpraHaMu IMyOIMYHOM
aJIMUHHUCTPALIMU, a B Jejax MO aJMHHUCTPATHBHBIM CIIOpaM M JejaX, CBS3aHHBIX
C aJIMHHUCTPATUBHBIMH MPABOHAPYIICHUSMHU, — OpTaHaMU IyOJIMIHON aMUHUCTpPa-
[IUU ¥ CyJTaMHU.

3) Cneayer OTMETUTH PA3TUYHYIO aJJPECHOCTh aIMUHUCTPATUBHO-TIPOIIECCYAlTb-
HBIX CPOKOB.

[Tomumo 0OOpaIIEHHOCTH BCEX aJIMHUHUCTPATHBHO-TIPOLIECCYATBHBIX CPOKOB
JIUITY, UMEIOIIEMY JTMYHYIO 3aMHTEPECOBAHHOCTD B pa3pellleHud aMHUHUCTPATUBHOTO
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Jiella, 1 B HEKOTOPBIX CIy4yasX HE y4acTBYIOIIMM B aJMHUHUCTPAaTUBHOM IIpOLIECCE
JIUIAM, 8 UCHOIHUMENbHOM AOMUHUCMPAMUBHO-NPOYECCYAIbHOM Npaee COOTBETCTBY-
IOLIME CPOKU aJPECOBAHBI OPraHy IMyOJMYHON aAMUHUCTPALNH, 8 CYOEOHOM AOMUHU-
CmMpamueHom npage — Cyny.

B paxypce BH10B aIMUHUCTPATUBHBIX JI€]1 AMUHUCTPATUBHO-IPOLIECCYAJIbHBIE
CPOKH IO Jies1aM OecCIIOpHOro XxapakTepa oOpalleHbl OpraHy IyOaMyHON aAMUHUCTpa-
LIUH, B JIeJ1aX [0 aIMUHUCTPATUBHBIM CIIOpaM U JieJ1aX [0 aIMUHUCTPATUBHBIM IIPABO-
HapylEeHUsIM — OpraHy IyOJIMYHON aJIMUHUCTPALIUH U CYAY.

4) AIMUHHCTPAaTUBHO-IIPOLIECCYATbHBIM CpPOKaM XapakTepHa pa3JIn4Has
«pa3BETBIEHHOCTHY» B 3aBUCUMOCTHU OT YUCJIA YIACTHUKOB aIMUHUCTPATUBHO-IIPOLIEC-
CYaJIbHBIX IPAaBOOTHOILLIEHU.

Tak, B aIMMHUCTPATUBHBIX JI€1axX OECCIIOPHOTO XapakTepa HaOJII0JaeTCsl OHO-
JMHEHMHOCTh AJAMMHUCTPATUBHO-NPOLIECCYANIBHBIX CPOKOB BBUAY TEMIIOpPAIbHOMN
perJamMeHTaluyd  aAMHUHHCTPATUBHO-IPOLIECCYAIbHBIX —MPABOOTHOUIEHUH  MEXAY
JIULIOM, UMEIOILUM JINYHYIO 3aMHTEPECOBAHHOCTD B Pa3pEeLICHUN aIMUHUCTPATUBHOTO
Jies1a, 1 OpraHoM ITyONMYHON aAMUHUCTpaLUU. B OTIeNbHBIX Cilydasx BO3MOXKHA He-
KOTOpasi yCJI0O)KHEHHOCTb CPOKAaMH, IPELYCMOTPEHHBIMHU Ul MEXKBEIOMCTBEHHOIO
B3aMMOJCHCTBYA. B nemax mo aiMMHUCTPATUBHBIM CIIOPAM B PAMKaX UCHOJIHUTEIb-
HOI'0 aJIMUHUCTPAaTUBHOIO IMPOLIECCA PACCMATPUBAEMBIE CPOKU OTIMYAIOTCS HEKOTO-
pOM MHOT'OJIMHEHHOCTBIO 33 CYET BBEJACHUS B KPYT aAMHHHUCTPATUBHO-IPOLIECCYalIb-
HBIX IPAaBOOTHOUIEHMH M, COOTBETCTBEHHO, pErjJaMEeHTallud aIMHUHHCTPaTHUBHO-
MPOIIECCYaTbHBIX CPOKOB JUISI BBIIIECTOSIIIETO OpraHa MyONWYHON aJMHUHUCTPAILNU.
[To nemam, cBSI3aHHBIM € aJIMUHUCTPAaTUBHBIMHU IIPABOHAPYIICHUSMH, paccMaTprBae-
MBIMH B HCIIOJHUTEJIIBHOM aJMHHHUCTPATUBHOM IPOLECCE, BO3MOXHA KaK IpPOCTast
TEeMIIOpabHasl JIMHEHHOCTh (aIMUHUCTPATUBHBIN OpraH  JIMLO, IPUBJIEKAEMOE K ajl-
MUHHMCTPATUBHOM OTBETCTBEHHOCTH), TaK U O0JIe€ YCIIOKHEHHAs TEMIIOPATIbHAS CXeMa
(aAMMHUCTPATUBHBIIM OpraH U JIULO, IPUBJIEKAEMOE K aJMUHUCTPATUBHON OTBETCTBEH-
HOCTH, IOTEPIIEBUINN, CBUJETENb, FIKCIEPT U APYTHe YUYACTHUKH).

B cyne6HOM aaAMHUHUCTPATUBHOM IIPOLIECCE CPOKU B IPEoOIaaronuX CIydasx
XapaKTepU3yIOTCs MHOTOJIMHEHHOCTBIO U 00Jiee BHICOKMM YPOBHEM «pPa3BETBIICHHO-
CTH» I10 CPAaBHEHUIO C UCIIOJIHUTEIbHBIM aJIMIHUCTPATUBHBIM IIpoieccoM. B nenax mo
aJIMUHUCTPATUBHBIM CIIOpaM MPUCYTCTBHE B Cy1e€OHOM aJIMUHHCTPATUBHOM IIpOIIECcCe
3HAYUTEJIBHOTO YMCIIA YYaCTHUKOB aJIMUHUCTPATUBHO-NPOLIECCYAIbHBIX OTHOIIEHUI
U HAJIMYME PAa3JIMYHBIX CTaauil CyZONpPOHM3BOJACTBA OOYCIIABIMBAET YCIOKHEHUE
CHCTEMBl aJMHUHUCTPATHBHO-TIPOIECCYATbHBIX CPOKOB M OOJBIIYIO TEMIOPAIbHYIO
HAIOJIHEHHOCTD.

OmnpeneneHHas HOPMATUBHAsI HECOTIACOBAHHOCTb YCMATPHUBAETCs B J€faxX IO
a/IMUHHCTPATUBHBIM IIPAaBOHAPYIIEHUSM: Cy/bl OOLIEH FOPUCIUKIIUY TIPH pacCMOTpe-
HUU Jell YKa3aHHOW KaTeropuM PyKOBOJCTBYIOTCS CpPOKaMH, IPEAYCMOTPEHHBIMU
KoAII P®, B To Bpemst kak B apOUTPa’KHOM CyIOIPOU3BOCTBE MOJyIEekKAT IPHUMEHe-
HUIO TIPaBOBBIE HOPMBI TEMITOPAIILHOTO Xapakrepa, 3akpemieHHbie B AIIK PO, gto
BIICUET «IepecedyeHue» cpokoB, nmpeaycMorpeHHbIx KoAIl PO u AIIK PO.

5) CymmapHast OpPOAOKUTENBHOCTh — aJAMHHUCTPATUBHO-NPOLIECCYATBHBIX
CPOKOB B MCIIOJIHUTEIBHOM aJMHUHHCTPATUBHO-IPOLIECCYAIBHOM IPaBe U CyAeOHOM
aJIMMHHUCTPATUBHOM IIpaBe pas3inyHa. Tak, o0mas IIMTEIbHOCTh HUCIOJHUTENIBHO-
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aJIMUHICTPATUBHOTO TIPOIecca, M0 00IIeMy MpaBUITy, MEHBIIIE HEXEIH YeM IPOJ0JI-
KHUTEIHLHOCTD CyZeOHO-aIMUHICTPATHBHOTO IPOIIECCa, YTO 0OBEKTUBHO 00YCIIOBICHO
cneun(uKoi PeryIupoBaHUS COOTBETCTBYIOIIMX aAMHUHUCTPATUBHO-IIPOIECCYab-
HBIX IPABOOTHOIICHUH U KOJIMYECTBOM CTa/IUH, KaK CIIEJCTBUE, BICKYIIUE PA3THIHYIO
TEMIOPATIbHYIO HACHIIEHHOCTh U HEOJUHAKOBYIO OOLIYIO IPOJOJIKUTEIBHOCTD.

B agMuHHCTpaTUBHBIX [enax MO3UTHBHOIO XapakTepa oOwias AJIUTEIbHOCTD
aJIMUHHCTPATUBHO-IIPOLIECCYANIbHBIX CPOKOB SIBJII€TCS HauMeHblle. B nmemax mo
aJIMUHHCTPATUBHBIM CIIOpaM O0ILasi MPOAOIDKUTENBHOCTh CPOKOB HECTaOWIIbHA U B
OoJblIEeH CTENEHU 3aBHCUT OT 00CTOSITENbCTB IOPUANKO-(hakTHueckoil curyauuu. I1o
7ienaM, CBS3aHHBIM C aIMHHHUCTPAaTHBHBIMH MTPABOHAPYIICHUSIMH, UTOTOBAsI IPOJIOII-
KHUTEIBHOCTh PACCMOTPEHHSI [IeJIa YCIOBHO OTpaHNYEHa CPOKOM JaBHOCTH IpUBJIEYe-
HUS K aIMHUHHACTPATUBHON OTBETCTBEHHOCTH, TO €CTh IPH HATWYHH POLECCYaTbHOTO
CpOKa JJIsl pa3pelieHus Jefa, HO ICTEYCHUH CPOKa TaBHOCTH pacCMOTpEeHHe Jiena (ak-
THYECKH Tmpekpamaerca. CremoBaTtenbHO, (aKTHUECKH MaTepHaIbHO-TIPABOBAs
COCTaBJIAOLIAs AIMHUHUCTPATUBHOTO IIPAaBOOTHOILIEHHSI SIBJIIETCSI TEMIIOPAJIbHOM I'pa-
HUIIEH B aIMUHUCTPATUBHOM HpoLecce. KpoMe Toro, B yka3zaHHBIX JieJ1aX UMEHHO CPOK
JABHOCTH 3aJaeT CKOPOCTb PAaCCMOTPEHMsI [eJla: 4eM KOpOue CPOK JJaBHOCTH, TEM
ObICTpee JODKHOCTHOMY JIMIYY U CYHy CJEIyeT OCYLIECTBISATh aIMHHUCTPATHUBHO-
IIPOLECCYaIbHbIC NCHCTBUS.

[IpencraBisercst Ba)KHBIM OTMETHTB, YTO 00IIast MPOAOIKUTEIBHOCTD A IMUHH-
CTPaTUBHO-IIPOIIECCYATBbHBIX CPOKOB MOXET OBITh HPOCIEKEHa M C JPYyroil cro-
POHBI — KaK B IIEJIOM aJMHHHCTPATHBHO-TIPOIECCYAbHBIA CPOK pa3pemeHus KOH-
KPETHOM I0OpUINKO-(paKTHIECKOI CUTYyalluy, HalpuMep, Oepy1ieil Hayano B UCTIOIHU-
TEJBHOM a/IMUHUCTPATUBHOM TIPOLIECCE B KAUYECTBE aAMUHUCTPATUBHOTO Jieja MO3H-
TUBHOTI'O XapakTepa, a 3aBeplLIarolleiics B paMKax CyAeOHOro aJIMHUHHMCTPATHBHOIO
npoliecca Mocie MpoX0oXKICHUs CTaJuu HaJ30pHOro oOxanoBaHus. B Takom ciyuae
aJIMUHHCTPATUBHOE JIEJIO B XOJ€ PACCMOTPEHUS TPAHC(POPMUPYETCSI B COJEPKATEIb-
HOM acIleKTe U «IIePeTeKaeT» U3 HCIOJHUTEIbHOTO aIMUHUCTPATUBHOIO Ipolecca
B CyAeOHBI aAMHHHCTpATUBHBIN mporecc. COOTBETCTBEHHO, aIMHHHCTPATHBHO-
nporeccyaabHble CPOKH, MPUCYIINE HUCHOJHUTEIBHOMY AJIMHUHUCTPATHBHOMY IIPO-
1eccy, CyMMHUPYIOTCSI CO CPOKaMH CyZIeOHOTO aIMUHUCTPATUBHOTO MPOLIECCa, B UTOTE
COCTaBIIsAs OOIIMI aAMUHUCTPATUBHO-IIPOIECCYATIbHBIN CPOK pa3pemeHus aJMUHH-
CTPaTHBHOTO JIeJa, KOTOPBIN TaKKe JOJDKEH MPUHUMATHCS BO BHUMaHue. [Ipu Takom
BUJICHUU aIMUHHCTPATUBHO-TIPOLIECCYATbHBIE CPOKU MPOXOJISAT CKBO3b BECh aIMHHU-
CTPaTUBHBIN Iporece, GUKCUPYsI €r0 TEMIOPaIbHbIE IPAHULIBI HAYaJla U 3aBEPLICHUS
B LICJIOM.

3akJ/o4yeHue

BeimenpuBeieHHble  MPU3HAKK A IMHHUCTPATHBHO-TIPOIIECCYABHOTO  CPOKa
SPKO IEMOHCTPUPYIOT MHOTOTPAaHHOCTh U O0raTtoe BHyTpEHHEE COJIepKaHNe KOHIIETITa
CpOKa B aJIMUHHUCTPATHBHO-IIPOIIECCYaTbHOM IIPaBe B MHTETPATUBHOM TOHHUMAHUH,
YTO, MO0 HAlleMy MHEHHIO, OOYyCIIOBJIEHO NPAaBOBBIM CHHTE30M TEMIIOPATbHOCTH U
BJIACTHOW TPOLECCYAIbHOW NIEATENbHOCTH OPTaHOB ITyONUYHOW aJIMHUHHCTPAILIUH
U CyZIOB 110 pa3pelleHNI0 aIMUHUCTPATUBHBIX JIEI.
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IIpupona aZIMHUHUCTPATHBHO-NIPOLIECCYAIBHOTO CPOKA PACKPBIBAETCS B €IMHCTBE
MHOTr000pa3usi IPUCYILUX €My CBOMCTB, B CBA3HU C YEM HaAMU IpeJularaeTcs OAXOAUTh K
bopMyIHpoBaHUIO TEPUHHUIIMU UCCIIEAYEMOTO IPABOBOTO SBJICHUS B Y3KOM U HIMPOKOM
CMBICJIE, & TAKXKE C AKLIEHTOM Ha TEMIIOPATIbHYIO CTOPOHY.

HTtak, B y3KOM CMBICIIE [10JIATa€M BO3MOXKHBIM J1aTh CJIEAYIOIIEE ONPENEICHUE:
CPOK B aIMUHMCTPAaTUBHO-IPOLIECCYAIIBHOM IIPaBE€ — 3TO KOHKPETHBIE MOMEHTBI WIIH
NEPUO/Ibl BDEMEHU B 3 IMUHUCTPATUBHO-IIPOLECCYAIbHOM AEATENBHOCTH, YCTAHOBIICH-
HblE€ HOPMaMH aIMHHUCTPATUBHO-IIPOLIECCYaIbHOTO IIpaBa JIN0O0 OpraHoM IMyOINuHOMN
aJIMUHHUCTPALUU U CYJOM, C KOTOPBIMH CBS3aHO COBEPIICHUE ONPEAEICHHBIX Ieii-
CTBMH, BO3/I€pP’KaHUE OT UX COBEPILEHHS UM HACTYIUIEHUE ONPEAEICHHBIX IOpUaAHYE-
CKHX IOCJIEICTBUI B paMKaX pacCMOTPEHUS aIMUHUCTPATUBHBIX JIe] OECCIIOPHOrO U
CIIOPHOT'O XapaKTepa, a TAKKe 2JIEMEHT MEXaHW3Ma aJMUHUCTPATHBHO-IIPOLIECCY ATlb-
HOTO TIPaBOBOTO PETYJIMPOBAHUSA, CPEACTBO TEMIIOPAIM3ALMU aIMHHUCTPATHBHOIO
nporecca U NpUAAHNSA €My TUHAMUYHOCTH.

C akueHTOM Ha TEMIIOPAJIbHYIO CTOPOHY HCCIIEAYEMOIO IPaBOBOIO SIBJICHUS
CPOK B aJMUHHCTPAaTUBHO-IIPOLECCYAIbHOM IIPaB€ BUIUTCS KaK aIrOPUTMUYECKHM
ujeas JMHAMUKH, TEMIIA, PUTMA, LIUKINYHOCTH, [TOCIEN0BATEILHOCTH MPOLIECCyallb-
HBIX JEMCTBUI NPH PACCMOTPEHUH OPraHOM ITyOIMYHON aJMHHUCTpAIMU U CYIOM
aJIMUHHCTPATUBHBIX JIeJ1 0€CCIIOPHOTO U CIIOPHOI'O XapaKTepa.

Cpok B aIMUHHCTPAaTHBHO-IPOLECCYaJIbHOM IIpaBe B LIMPOKOM CMBICIIE,
BMEILAIOLIEM B ce0sl BCIO MIyOHUHY U MaciuTald coaepakKaHus, — 3TO BpeMsl IpoLecCy-
QJIBHBIX JCWCTBUN B aIMUHUCTPATUBHOM IIPOLIECCE.
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HayyHas cTtaTbs

KOHTpOﬂMpyeMble MHOCTPAaHHbIe KOMNaHUN pOCCMﬁCKMX pe3ngeHToB
B KOHTEKCTe MUPOBbLIX TeHaeHuun

E.E. ®posoBa'~'D<, E.A. IlenoBa

Poccuiickuii yHUBepCcHUTET NpyKObI HAPOAOB, 2. Mocksa, Poccutickas Dedepayus
Ddfrolova_ee@rudn.ru

AnHoTauus. [IpeaMeToM HcclieoBaHHs CTAaTbH SBIISIOTCS (PMHAHCOBO-IIPABOBBIC OTHOIICHHUS
MEK/Iy TOCYIapCTBOM H €T'0 HAJIOTOBBIMHU PE3HICHTAMH, CBSI3aHHBIE C HATHYHEM Y HUX B COOCTBEHHOCTH
JoJed M aKuWMil MHOCTPaHHBIX KOMIIAHMH, a TaKKe C BO3MOXHOCTBIO OCYIICCTBIISITH KOHTPOIIb
HaJl TAKUMH KOMITaHMSIMU TIOCPEACTBOM MHBIX IOPHIMUYECKIX MEXaHU3MOB. B Xoz1e uccienoBanus aBTo-
paMu pacCMOTPEHBI OCHOBHBIE MUPOBBIE TEHACHIIUH cepe pa3BUTHS 3aKOHOJATENILCTBA O KOHTPOJIHUPY-
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CHOCOOCTBOBATH BBEICHUIO YKa3aHHBIX HOpM. Kpome Toro, ycTaHOBIIEHO, 4TO pealn3anus MexXIyHapoI-
HBIX MHOTOCTOPOHHHUX COTJIalIeHHH B cepe HaimoroBoro koHTpois, Takux kak CRS MCAA u CBC
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®denepannio, BEISBICHUIO CXOKUX U clieliu(rIeckux HOpM npaBa. B pesynbprare uccieoBaHus aBTOPHI
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CTpaHOH, KoTOpas ux ¢opmupyer. B nanpHeimem s ycnenrHoro npuMeHenus B Poccuiickoit denepa-
uun 3akoHozatenbcTBa 0 KK notpedyercs coBepiieHCTBOBaHHUE NEHCTBYOLIMX HOPM B LIENSAX MOBBI-
nreHnss 3(G(GEKTUBHOCTH HAJOTOBOTO aJMUHHCTPHPOBAHUS W YJIY4IICHHS IPAaBOBOTO IMOJOXKEHHS
HaJIOTOMJIATENbLIUKOB.
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Introduction

Strengthening of fiscal control over taxpayers® cross-border transactions is one
of the key areas for the development of global tax practice. Particular attention is
focused on such problems as possibility of a taxpayer to choose a country in which the
income is taxed (Hilling, 2013), exclusion of certain types of income received from
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foreign sources from the tax base (Avi-Yonah, 2005), tax evasion by performing
cross-border financial transactions and withdrawing funds to offshore zones (Mara,
2015; Morten & Zeume 2018). As a result, the mechanisms for realization of state’s
rights are constantly being improved due to technical progress and development of
international and domestic legislations, which endows tax authorities with new
opportunities and taxpayers with new responsibilities.

This trend is also observed in the development of Russian tax law.
Deoffshorization of the Russian economy has reached a completely new level with
the entry into force of the Federal Law No. 376-FZ of November 24, 2014
“On amendments to parts one and two of the Tax Code of the Russian Federation (in
terms of taxation of profits of controlled foreign corporations and income of foreign
organizations)”, which introduced into the tax legislation the term “Controlled foreign
company” (CFC). A CFC, as a legal structure, is a legal entity operating in the
jurisdiction of one state but owned or controlled by tax residents of another state. In its
recommendations the Organization for Economic Co-operation and Development
(OECD) highlights legal control, which is implemented through the right to elect or
appoint the executive bodies of the organization, to exercise economic control as the
right to receive capital or other property of the company, and de facto control a set of
conditions that allow a tax resident to exert a decisive influence on the company’s
activities'.

Conducting business using controlled foreign organizations has gained
popularity among taxpayers, primarily in developed countries, for several reasons: first
of all, confidentiality that in some cases can be ensured by the ownership of assets
through a CFC; secondly, the possibility of saving on taxation when making
transactions with foreign assets; thirdly, the ability to take the company’s activities out
of the framework of strict domestic legislation, for example, in the field of financial
market rules, protection of intellectual rights or currency exchange regulation.

For this reason, in a number of countries (primarily developed ones) residents —
controlling persons of foreign organizations — have obligations to pay tax on profits
received by a foreign company, as well as to notify tax authorities about participation
in foreign organizations. They are aimed at ensuring fair taxation and preventing
withdrawal of income from countries with a high tax rate (Rust, 2008).

It is of interest to study global practices of applying legal mechanisms aimed at
preventing tax evasion by transferring income from the country of tax residence to
countries with a lower tax burden, in particular, CFC rules. It is also important to
consider the impact of international tax transparency on financial relations between a
state and its tax residents who own assets abroad (Meyer, 2013; Morris, 2017; Noked,
2018a). The study of Russian legislation on controlled foreign companies in the context
of global trends will expand the existing scientific views on the norms of anti-offshore
regulation; it will also contribute to the improvement of legal mechanisms in this area.

"'OECD 2015. Designing Effective Controlled Foreign Company Rules, Action 3 — 2015 Final Report.
Available at: http://dx.doi.org/10.1787/9789264241152-en [Accessed 02nd September 2021].
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Aims and Methodology

The general methodological idea of this article is to outline the content of global
trends in the development of legislation on controlled foreign companies and then
determine whether Russian legislation in this area follows these trends. Another
relevant issue is the prospects for legislation development in this country.

This article provides a comparative analysis of the norms of financial regulation
of relations with residents who are controlling persons of foreign organizations in
countries with different levels of economic development. The performed analysis best
be characterized by the term “functional comparison” (Bogdan, 2013; Schmidt, 2016)
in relation to a specific legal problem, namely, how different jurisdictions try to solve
the problem of taxpayers’ tax evasion through withdrawal of income to low-tax
jurisdictions.

Firstly, the specifics of the tax system in 15 states with different levels of
economic development applying the CFC rules, as well as different geopolitical
characteristics were considered in order to identify common prerequisites for the
emergence and development of these rules (Owens, 2015; Morten & Zeume, 2018).
Some studies of tax systems, which are more generalized, show that at the global level
there is a clear relationship between the degree of economic development of a country
and methods of regulating relations with residents owning capital in other jurisdictions
(Tsepova, 2020; Frolova & Tsepova, 2020; Frolova & Tsepova 2021).

To optimize the results presentation, the analysis is based on the following
indicators:

1) The place of the state in the estimated GDP per capita ranking for 20207,

2) The state’s involvement in the development of effective measures to combat
crime in the financial sector, which is characterized by membership in international
organizations such as the Organisation for Economic Co-operation and Development®
or the Financial Action Task Force on Money Laundering®.

3) The interest in creating a unified global field of financial control over the
movement of assets and distribution of corporate income. Participation of the state in
Multilateral Competent Authority Agreement (MCAA) on Automatic Exchange of
Financial Account Information (CRS MCAA)’ and MCAA on the Exchange of
Country-by-Country Reports (CBC MCAA)® was chosen as indicators.

4) According to many authors, the high tax burden in the state of tax residence is
the most compelling reason for taxpayers to create mechanisms of tax base erosion, and
incorporation of a CFC in low-tax jurisdictions is one of them (Mara 2015; Eden &

2 International Monetary Fund. World Economic Outlook Database, April 2021 Edition. Available at:
https://www.imf.org/en/Publications/ WEO/weo-database/2021/April/select-country-group [Accessed 20th August
2021].

3 OECD 2021. Member countries. Available at: https://www.oecd.org/about/members-and-partners/ [Accessed
27th August 2021].

4FATF 2021. FATF Members and Observers. Available at https://www.fatf-gafi.org/about/
membersandobservers/ [Accessed 23rd August 2021].

3 OECD 2021. List of CRS MCAA signatories. Available at: http://www.oecd.org/tax/automatic-exchange/
international-framework-for-the-crs/MCAA-Signatories.pdf [Accessed 23rd August 2021].

6 OECD 2021. List of CbC MCAA signatories. Available at: https://www.oecd.org/tax/automatic-exchange/
about-automatic-exchange/CbC-MCAA-Signatories.pdf [Accessed 23rd August 2021].
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Kudrle, 2005). For this reason, the Corporate Tax Rate was chosen as another criterion
(Asen, 2020).

Secondly, a comparative legal analysis (Eberle, 2011) of the main characteristics
of the CFC legislation in selected countries was carried out. In particular, the criteria
for recognizing a resident of the country as a controlling person of a foreign
organization, the minimum size of residents’ (individuals and legal entities)
participation share in the capital of a foreign organization for its recognition as a CFC,
as well as the basic principles of limiting the CFC rules have been considered.

In addition to the specifics of Russian legislation, special attention is paid to US
tax regulations. According to some authors, the United States is recognized as the main
"trendsetter" of new international ways in taxation. One of the examples illustrating
this statement is adopting in 1962 the CFC rules that later became widespread in many
countries (Avi-Yonah, 2016).

Thirdly, applying the content analysis, we investigated the changes in Russian
tax legislation that came into force in 2021 in order to identify the latest trends in the
development of the CFC legislation.

Considering the limited format of this article, a full analysis of anti-offshore
regulation methods forming a wide group of legal norms, including CFC rules, transfer
pricing rules, concept of the beneficial owner of income, thin capitalization rules and
others concerning each of the states under study has been left aside.

Instead, we focus on an overview of the current CFC legislation, which can
provide a sufficient basis for:

1) assessing the prerequisites for the emergence and prospects for the
development of the relevant norms in a particular state,

2) identifying similar and distinctive characteristics in the approach used by the
Russian Federation and other states,

3) analysis of the prospects for improving the domestic regulatory framework in
this area.

Results

We provide a brief description of the tax system in the countries under review
(see Table 1) in terms of prerequisites for the development of CFC legislation.

The data demonstrate the relationship between the degree of a country’s
economic development and the methods of regulating relations with residents owning
capital in other jurisdictions. Developed countries are also more active in introducing
new methods of countering tax evasion, e.g., anti-offshore regulations.

Countries with high-ranking positions are characterized by a better developed
system of tax control. These states are actively fighting tax evasion by withdrawing
capital to jurisdictions with a lower tax burden. They do not only strengthen domestic
financial control, but also develop cooperation with international organizations such as
the OECD and the FATF. As a result, they expand the boundaries of international tax
transparency. Not only developed countries, but also countries with developing and
transitional economies have joined the CRS MCAA and CBC MCAA by now.
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Table 1. Main characteristics of the tax system of 15 jurisdictions applying the CFC rules,
distributed by GDP per capita ranking for 2020’

. Member |Member Member
Rank State g)ll)lgrl;/e;ecrzg::,ai(g% of the OECD | of CRS | of CBC CT‘;;";’{?::
or FATF | MCAA | MCAA
1 |== Luxembourg 118002 v v v 24,94%
7 EUSA 63416 v - | 25.77%
16 Germany 54076 v v v 29,90%
21 [I*0 Canada 48720 v v % 26,47%
23 [ WErance 46062 v v v | 32,02%
25 |Ef United Kingdom 44117 v v v 19,00%
27 | ® Japan 42248 v v v 29.74%
36 |mimm Spain 38392 v v v 25%
49 "%Russia 27930 v v v 20%
52 Kazakhstan 26565 _ v v 20%
55 |mmm Bulgaria 23817 - v v 10%
72 | China 17192 v v v 25%
80 |&=d Brazil 14916 v v v 34%
96 Indonesia 12222 - v v 25%
98 South Africa 12032 v v v 28%

Of'the developed countries only the United States of America has not joined CRS
MCAA and CBC MCAA; however, the international exchange of financial
information with this state is carried out in accordance with US Law No. 111—147
dated March 18, 2010.

With its adoption, the amendments were made to the US Tax Code collectively
referred to as the Foreign Account Tax Compliance Act (FATCA), which came into
effect much earlier than the CRS MCAA®. The subjects of FATCA regulation are
foreign organizations of the financial market, which are responsible for informing the
US Internal Revenue Service about the accounts of US taxpayers. In case of failure to
comply with this requirement, their activities are subject to taxation at the rate of
30 percent of the turnover on correspondent accounts opened with US banks, which
virtually makes operation of such organizations in the US impossible without fulfilling
the FATCA requirements (Noked, 2018b; Tsepova, 2019: 45).

The study data also shows that the high corporate tax rate is a significant but not
the only reason for introducing CFC legislation. For example, such rules are applied in
Bulgaria — a country with one of the lowest corporate tax rates in the world. Thus, it
can be assumed that in some cases the choice may be due to other factors, such as
pressure from the international community or desire to demonstrate that the tax system
of the state is keeping up with the times.

7 International Monetary Fund. World Economic Outlook Database, April 2021 Edition. Available at:
https://www.imf.org/en/Publications/ WEO/weo-database/202 1/April/select-country-group [Accessed
20th August 2021].

8 United States Government. Public Law «Hiring Incentives to Restore Employment Act». March 18, 2010
No. 111—147. Washington, USA.

ADMINISTRATIVE AND FINANCIAL LAW 819



@ponosa E.E. u dop. Becrauk PYIH. Cepus: FOpuauueckue Hayku. 2021. T. 25. Ne 4. C. 814—830

The legal structure of a controlled foreign corporation appeared for the first time
in the regulatory framework of the United States. With enforcing Public Law 87—834
«Revenue Act of 1962y, the Subpart F «Controlled Foreign Corporations» was added
to the US Tax Code’.

In accordance with paragraph 6046 of this Subpart, American shareholders who,
directly or indirectly, own more than 10% of the voting shares (or share capital) of a
foreign organization (and in total, American shareholders own more than 50% of the
voting shares or share capital), are required to inform the Internal Revenue Service of
the United States about their share of a foreign organization, as well as to declare and
pay taxes on the amounts of certain types of income of this legal entity, such as
dividends, interest, royalties, rent payments, annuities, and income from the sale of
property that generates such "passive" income. The financial regulation of the United
States in this area to this day remains one of the most stringent in the world (Tsepova,
2019).

Later, legal regulation of tax liabilities of residents with shares in capital of
foreign organizations developed in the United States began to be adopted by other states
with some alterations (mainly, with certain mitigations). To identify patterns in
regulation of such legal relations, let us investigate the features of the CFC legislation
in the states under study (see Table 2).

The data study reveals a number of common characteristics in regulation: in all
considered jurisdictions, legal and / or economic control is a criterion for recognizing
residents as controlling persons of a foreign organization. At the same time, the share
of both direct and indirect participation of a resident in a foreign organization is taken
into account as a criterion for legal control. In some countries, including the Russian
Federation, CFC legislation also provides for de facto control as an independent basis
for recognizing a resident as a controlling person of a foreign company, for example,
if the resident is a party to an agreement to manage the foreign company.

The above characteristics are largely due to the impact of the OECD
recommendations on harmonization of domestic legislation'® and the Action Plan on
Base Erosion and Profit Shifting (BEPS)'!, whose publication entailed amendments to
CFC rules in many countries.

Considering the above recommendations, most jurisdictions set 50% as a
threshold value for the share of residents’ participation in a foreign company to be
recognized as controlled. At the same time, in many countries such value is set as above
10% (USA, Japan, Brazil, Russian Federation, China) whereas in France, the minimum
resident participation rate for CFC rules application is 5%.

At the same time, the research data show that at the domestic level there are some
discrepancies in the issues of establishing control over foreign organizations, as well
as in the approach to the exclusion criteria, according to which the CFC rules are not
applied to a foreign company.

9 United States Government. Public Law «Revenue Act of 1962» (October 16, 1962 No. 87—834). Washington,
USA.

10°OECD 2015. Designing Effective Controlled Foreign Company Rules, Action 3 — 2015 Final Report.
Available at: http://dx.doi.org/10.1787/9789264241152-en [Accessed 02rd September 2021].

11 OECD 2013. Action Plan on Base Erosion and Profit Shifting. Available at: http:/dx.doi.org/10.1787/
9789264202719-en [Accessed 03rd September 2021].
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Table 2. Main characteristics of application of law to controlled foreign corporations
in 15 jurisdictions

Restrictions The aggregate
Application on CFC |Restriction share
Economic of “white” | . rules- son CFC | of partiFipation
and legal or “black” | I relatfon Rules- qf r(.es1.dents
control De list of to forelgn for forelgn (1nd1v1dua.ls.
State over facto jurisdictions companies | companies an.d legal enfltles)
a foreign control within the that are tax 'engagefi in the ca[fltal
organization framework reSIdent's in certain of a f?relgn
of CFC rules of countries types organization
with a high |of activities| to be recognized
tax burden as CFC
s Luxembourg v - - v o More than 50%
B=ysaA v - - o v More than 50%
™ Germany v . o v v More than 50%
§*0 Canada v - - v v More than 50%
France v o v v v More than 50%
El=E United v o v v o Not less than 25%
Kingdom
® Japan v v v v v More than 50%
= Spain v o o v v More than 50%
More than 50%
for all residents
. of the Russian
B Russia v v - v Y Federation
or more than 25%
for one person
I Kazakhstan v v v v - More than 25%
I Bulgaria v _ _ v v More than 50%
China v v v v o More than 50%
Brazil v o v v o More than 50%
. donesia v v o o v More than 50%
B= South v o o v o More than 50%
Africa

For example, in Germany, where CFC legislation has been in effect since 1972,
tax residents holding interests in foreign companies are required to pay tax on passive
income of a foreign organization if, in aggregate, German residents own more than
50% of the share capital of the company. At the same time, the size of the share of each
resident does not matter. The owners of both large and small shares in the company are
equally obliged to include part of the CFC’s income into their taxable base, in
proportion to the size of their share.

Compliance with the criteria for a controlling person of a foreign organization
can be established on a specific date, most often — at the end of the financial year
(Germany, Brazil, Russian Federation, Indonesia), or tracked throughout the entire
reporting period (USA).

In some jurisdictions both legal entities and individuals are recognized as
controlling persons who are required to pay tax on CFC profits (USA, Russian
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Federation, Germany, Spain, France, Indonesia), but in some cases only legal entities
have such obligation.

In the United Kingdom (the UK), where the tax liability of the owners of foreign
companies” share capital was introduced into law in 1984, individuals can be treated as
controlling persons of a CFC, but this circumstance will not entail legal consequences.
The British regulations governing personal income tax do not establish an obligation
to pay tax on the profits of a CFC. At the same time, the control over a foreign company
by an individual may become the basis for recognizing the legal entities — residents
associated with such individual as controlling persons of a foreign company subject to
taxation on its gains. A similar approach is being taken in China and Brazil.

In most cases, the object of taxation is the profit or income of the CFC received
from so-called “passive” activities (dividends, interest, royalties, rent payments,
annuities), but in some cases, all the CFC income is included in the taxable base of the
controlling person; for example, such rules are applied in the UK, Indonesia, and Brazil.

Generally, income tax paid by a CFC in the country of incorporation is excluded
from the tax base of the controlling person. Also, in order to avoid double taxation, the
CFC’s profit is deducted from the tax base when paying dividends, if the tax on CFC’s
profit was previously paid by the controlling person.

Besides, the research data show that, in world practice, application of CFC rules
is limited to improve the tax control efficiency. There are three main approaches to the
application of restrictions:

1) Priority is given to the tax burden in the state of the CFC tax residence. CFC
rules do not apply to foreign companies incorporated in countries where the effective
corporate tax rate is comparable to or higher than in the country in which the owner of
the company’s capital is a resident (Tsepova 2019, 46). This can also be done through
the approval of the so-called "white list" of jurisdictions, or vice versa, a "black list" of
countries with a low tax burden. Among the considered countries, this approach is used
in the UK, Luxembourg, Kazakhstan, China, South Africa, and Brazil.

2) The types of activities and the structure of income of a foreign organization
are of prime importance. CFC rules apply to “passive” income, such as dividends,
interest, royalties, lease payments, and do not apply to companies conducting active
commercial activities (trade, manufacturing, construction or others). Among the states
under study, this approach is adhered to by the United States, Germany, Canada, Spain,
and Indonesia.

3) Both of the above factors are equally important. This approach is used in the
Russian Federation, France, Japan, and Bulgaria.

It is worth emphasizing that in each of the states under consideration, not one,
but a whole set of conditions for exemption of CFC profits from taxation is applied.
The above classification rather demonstrates the priority in the assessment of certain
factors. There are also many specific conditions for exempting a particular company
from the CFC rules application, for example, the listing of CFC shares on the stock
exchange (Indonesia, France) or a certain grace period after establishing a CFC or
restructuring within a group of companies (the UK).

Moreover, legislation of most countries provides a minimum threshold for the
value of assets or company profits, up to which the considered norms do not apply. For
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example, in Luxembourg, companies’ profits that do not exceed 750 000 Euros in the
financial year or do not exceed 10% of the CFC’s operating expenses for the period are
not taxed for controlling persons. In the UK, the subject to tax is only the CFC’s profit
exceeding 50 000 pounds sterling per year, or more than 500 000 pounds sterling,
provided that the amount of profit from non-active business does not exceed
50 000 pounds sterling. In China, the CFC’s taxable profit threshold is 5 million Yuan,
and in the Russian Federation — 10 million rubles.

In some countries, the CFC minimum income criterion is used instead of the
minimum profit. For example, there is a «de minimis» rule in German tax law, which
exempts CFC passive income from taxation if it does not exceed 10% of the company’s
total income or the CFC’s total income or the personal income of its German
shareholder does not exceed 80 000 Euros in the financial year.

Another example of this approach is Japan, where CFC legislation has been
applied since 1978 and a multi-tier system for calculating corporate income tax has
been established and supplemented by a set of rules for determining CFC income. The
CFC rules do not apply if the income of the foreign company does not exceed 20 million
yen, or 5% of the total income of the controlling person in the financial year.

Application of the above restrictions in the Russian Federation has its own
peculiarity. On the one hand, in order to comply with the OECD recommendations, all
of them are reflected in Russian tax legislation, but in world practice, the above
conditions limit the occurrence of taxpayers’ obligations (both basic and derivative).

In Russia, there is a tax benefit in the form of exemption from taxation of CFC
profits subject to a number of conditions. At the same time, there are procedural
obligations to provide documents confirming the right to exemption, which are checked
by the tax authorities. The authors are of the opinion that all of the above restrictions
on CFC rules should be reflected in the Russian tax legislation not as a tax benefit, but
as an exception to the rules of Chapter 3.4. of the Tax Code of the Russian Federation.

It should be noted that the concept of «controlled foreign corporation» is
relatively new in the world legal practice. To date, it is still absent in the regulations of
many states. For example, the legislation of countries such as Singapore, Egypt, India,
Kuwait, Kenya, Oman, Qatar, Vietnam, Thailand and many others does not include any
obligations of residents related to their ownership of shares in foreign companies, as
well as control over such companies through other legal mechanisms.

We have already stated earlier that a present regulation of financial and legal
obligations of the owners of shares in the capital of foreign organizations is applied
primarily by developed countries. But we can say with confidence that their number
will increase in the coming years due to the urgency of developing effective measures
to counter tax evasion by withdrawing part of taxpayers’ income in jurisdictions with
a low tax burden (Tsepova, 2019:45).

In the Russian Federation, the latest trend in the development of legislation on
controlled foreign companies is tightening of regulation, especially affecting
organizations that bring small profits.

This trend is demonstrated by the amendments to the Tax Code of the Russian
Federation, which entered into force in 2021'2. The requirement for mandatory

12 Government of the Russian Federation. The Tax Code of the Russian Federation (Part One). July 31, 1998
No. 146. Moscow, Russia.
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submission of CFC financial statements to tax authorities (and in some cases an
auditor’s report) now applies to all companies, regardless of their financial results.

Until 2021 the submission of financial statements of CFCs with profits below the
threshold value to the tax authorities was not mandatory. Moreover, the fine for failure
to submit an annual notification of controlled foreign companies has increased fivefold
from 100 000 to 500 000 rubles.

An additional fine in the amount of 1 000 000 rubles was also introduced for
failure to submit financial statements of a CFC at the request of the tax authority.
A certain mitigation of regulatory requirements was envisaged only for individuals who
invest in foreign assets on a large scale and expect a CFC to receive profits exceeding
38 000 000 rubles per year. They now may pay a flat tax of 5000 000 rubles
a year, without providing the tax authorities with the reports of foreign companies
controlled by them.

Discussion

Assessing the study data in the context of Russia’s compliance with current
international trends, it can be argued that:

Firstly, the purpose of introducing a legal structure such as a CFC into domestic
tax legislation is the taxation of tax residents’ gains. Thus, CFC legislation is one of
the ways to "return" the tax base to the jurisdiction from which it was derived; it solves
several tasks, such as deoffshorizing economy, ensuring taxation of income of tax
residents at appropriate rates, counteracting tax minimization through offshore
companies, minimizing risks of shortfall in tax revenues of the budget (Joscelyne &
Wentworth-May, 2012). A key component of the CFC concept is the control by the
resident over the foreign company they have interest in. The OECD points out that
within the framework of national legislation, the control criterion can be defined in
different ways. Control should be considered both as a type and/or degree'?.

CFC rules were introduced into Russian tax legislation at a time when anti-
offshore regulation was actively discussed at the international level and, instead of
isolated cases of its application in developed countries, became widespread throughout
the world in connection with the release of the Action Plan on Base Erosion and Profit
Shifting'*. However, this happened later than in many developed and some developing
countries. For example, in China the CFC legislation was enacted in 2008 and in
Brazil — in 1995 (Rocha, 2017).

Secondly, before introduction of the CFC rules, the profit received by the
organization according to other branches of law (civil, corporate) could not be
considered as the income of its owner until it was distributed by shareholders’ decision
and paid to them as dividends (Tsepova, 2019:46). Thus, anti-offshore regulations have
created a new trend in the development of global tax legislation. It consists in the
emergence of tax liability for one person (a controlling person of a foreign company)

13 OECD 2013. Action Plan on Base Erosion and Profit Shifting. Available at: http://dx.doi.org/10.1787/
9789264202719-en [Accessed 03rd September 2021].
14 OECD 2013. Action Plan on Base Erosion and Profit Shifting. Available at: http:/dx.doi.org/10.1787/
9789264202719-en [Accessed 03rd September 2021].
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upon receipt of income (economic benefits) by another person (a controlled company).
And such tendency is widely applied in world practice.

Currently, the US CFC legislation covers the taxation of income received from
foreign companies controlled by the United States taxpayers, including both classic
sources of "passive" income, such as dividends, interest, royalties, and annuities, and
income from foreign company transactions committed with related persons (Isenbergh
& Wells, 2020). Besides, in 2017 the United States introduced the Global Intangible
Low-Taxed Income (GILTI) (Bueltel & Duxbury, 2021), which applies in addition to
the core CFC rules set out in Subpart F of the US Tax Code and aims at taxing the
excess profits of CFCs registered in jurisdictions with a low tax burden. According to
the GILTI rules, taxable income includes CFC income that is not classified as «passive»
but exceeds the yield of 10% of the value of tangible assets of a foreign company
(Beller, 2018).

Following the USA concerning the OECD report «Tax Challenges Arising from
Digitalisation — Economic Impact Assessment»! issued for public consultation,
introduction of a new Global Anti-Base Erosion rules (GloBE)'® that functions by
analogy with GILTI was proposed.

The GloBE rules are aimed at ensuring minimum taxation. 130 largest countries
in the world (including the Russian Federation), which account for more than 90% of
world GDP, supported the idea of a global minimum corporate tax of 15%!"”. If the rate
is lower in some countries, the tax will have to be paid in the country of the capital’s
origin, thus decreasing the attractiveness of low-tax jurisdictions (Arnold, 2019).

There are other examples of such approach in a world practice; for example, the
CFC rules in Brazil (active since 2015) oblige Brazilian companies to pay tax on the
profits of foreign companies controlled by them as indicated in their financial
statements, i.e., without focusing on CFCs passive income. At the same time, they are
entitled to the deduction in the amount of tax paid in the country of CFC incorporation;
a reduced tax rate for some types of business is also established. Considering Brazil’s
high corporate tax rate, a minimum CFC tax rate of 25% is ensured. According to some
authors, these norms are much closer to GILTI and GloBE than to the classic OECD
recommendations on CFC taxation (Maydew, Marques, Porchat de Assis &
Tenenboym, 2018).

Following the global trend, Russia has joined the OECD’s plan to carry out
international tax reform aiming to ensure a more equitable distribution of profits of the
largest international corporations, including digital companies, among various

15 OECD 2020. Tax Challenges Arising from Digitalisation — Economic Impact Assessment. Available at:
https://www.oecd.org/tax/beps/tax-challenges-arising-from-digitalisation-economic-impact-assessment-
Oe3cc2d4-en.htm [Accessed 03rd September 2021].

16 OECD 2019. Global Anti-Base Erosion Proposal (“GloBE”). (Pillar Two). Available at: https://www.oecd.org/
tax/beps/public-consultation-document-global-anti-base-erosion-proposal-pillar-two.pdf.pdf [Accessed
02nd September 2021].

17 OECD. Members of the OECD/G20 Inclusive Framework on BEPS joining the Statement on a Two—Pillar
Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy as of 12 August 2021.
Available at:  https://www.oecd.org/tax/beps/oecd-g20-inclusive-framework-members-joining-statement-
on-two-pillar-solution-to-address-tax-challenges-arising-from-digitalisation-july-2021.pdf [Accessed 02nd
September 2021].
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countries'®. This means that GloBE rules will soon be implemented into Russian tax
legislation.

Thirdly, the development of legislation on controlled foreign companies is
facilitated by international cooperation in the field of tax control. One of its significant
results in recent years was signing the CRS MCAA, which currently includes
111 member states and territories, including Russia'’.

The implementation of the agreement, without exaggeration, is a breakthrough
in the field of tax control over cross-border transactions of taxpayers since it allows the
tax authorities of the member states to freely and on a regular basis receive data on the
accounts of their tax residents in foreign financial market organizations in an amount
sufficient to monitor compliance with tax legislation (Tsepova, 2019:45). The
composition and process of collecting data that are intended for subsequent
transmission within the framework of automatic exchange governs the Common
Reporting Standard (CRS)*, which also requires the provision of data on the accounts
of organizations controlled by the taxpayer, subject to certain conditions.

Another important agreement governing the international exchange of tax
information is the CBC MCAA, signed as part of implementation of the BEPS’s
thirteenth paragraph?'.

In other words, formation of the international tax transparency gives the tax
authorities of the above agreements’ member states broad opportunities in the fight
against tax evasion through implementation of cross-border financial transactions.
(Pistone, 2014). However, such opportunities in practice depend on perfecting the legal
framework and effectiveness of administering information transmitted via the
international exchange (Pross, 2015). Besides, despite all the measures taken, there are
certain gaps in the financial control mechanism based on application of automatic
exchange of information in accordance with the CRS; therefore, at present,
international tax transparency can be called partial or emerging (Morris, 2017; Noked,
2018a)*%. These gaps reduce the effectiveness of measures aimed at preventing crime
in the financial sector, since there is an inverse relationship between tax risks and
propensity of taxpayers to commit offenses (Drake, Lusch & Stekelberg, 2019).

18 OECD. Members of the OECD/G20 Inclusive Framework on BEPS joining the Statement on a Two—Pillar
Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy as of 12 August 2021.
Available at: https:/www.oecd.org/tax/beps/oecd-g20-inclusive-framework-members-joining-statement-
on-two-pillar-solution-to-address-tax-challenges-arising-from-digitalisation-july-2021.pdf [Accessed
02nd September 2021].

P OECD 2021. List of CRS MCAA signatories. Available at: http://www.oecd.org/tax/automatic-
exchange/international-framework-for-the-crs/MCAA-Signatories.pdf [Accessed 23rd August 2021].

20 OECD 2017. Standard for Automatic Exchange of Financial Account Information in Tax Matters, Second
Edition. Available online: https://www.oecd-ilibrary.org/taxation/standard-for-automatic-exchange-of-
financial-account-information-in-tax-matters-second-edition 9789264267992-
en;jsessionid=IW0_TZBRjv88sDJiI20E2i1C.ip-10-240-5-179 [Accessed 02 rdSeptember 2021].

2l OECD 2013. Action Plan on Base Erosion and Profit Shifting. Available at: http://dx.doi.org/10.1787/
9789264202719-en [Accessed 03rd September 2021].

22 OECD 2018. Consultation Document: Preventing Abuse of Residence by Investment Schemes to Circumvent
CRS. Available at: http://www.oecd.org/tax/exchange-of-tax-information/consultation-document-preventing-
abuse-of-residence-by-investment-schemes.pdf [Accessed 03rd September 2021]. OECD 2018. Model
Mandatory Disclosure Rules for CRS Avoidance Arrangements and Opaque Offshore Structures. Available
online: http://www.oecd.org/tax/exchange-of-tax-information/model-mandatory-disclosure-rules-for-crs-
avoidance-arrangements-and-opaque-offshore-structures.pdf [Accessed 30th May 2019].
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Conclusion

The analysis of world practice shows that the main trends in the development of
legislation on controlled foreign companies are:

1) popularization of these norms internationally, including not only developed
countries, but countries with developing and transitional economies,

2) tightening of regulation, including higher complexity and number of
procedural obligations of taxpayers, as well as emergence of new and more complex
tax regimes that take into account different types of activities and structure of CFC
income,

3) strengthening the role of multilateral international relations in the field of state
financial control over cross-border transactions of taxpayers.

The Russian Federation confidently follows all the above trends in the field of
taxation, although currently it is not the country that forms them. Summing up the
findings of this article, it is necessary to resume that at the moment there are no
prerequisites for this trend to be changed.

Most likely, the course of deoffshorization of the Russian economy will continue,
which will lead to further tightening of the legislation on controlled foreign companies
and may completely replace the possibility of doing international business for small
and medium-sized Russian companies, giving preference to larger market players.

International tax transparency has a significant impact on financial legislation
both internationally and domestically. The state’s access to data on the accounts of its
tax residents in foreign financial institutions, obtained through international automatic
exchange, changes the nature of financial control from selective to continuous. The
result is the massive application of the rules of financial and legal regulation in relation
to tax residents who own assets in other states. In these conditions, the requirements
for the quality of the legal framework in this area are significantly increasing.

In the course of CRS MCAA implementation, a completely new reliable
information channel was created for the financial control authorities of the member
states. As a result, other, less objective channels of information (in particular, the
provision of data on financial assets by taxpayers themselves) require revision. A
number of procedural duties of individuals have lost their relevance; thus, their further
maintenance reduces the efficiency of information administration within the
framework of state financial control due to overlapping information flows.

To solve these problems, certain changes are required to the current Russian tax
legislation, namely:

— reducing the range of subjects of procedural tax liabilities arising from the
rules on taxation of controlled foreign companies’ profits,

— deregulating a number of procedural tax obligations of controlling persons,

— developing and implementing diversified rules governing liability of
taxpayers for failure to comply with procedural obligations, depending on the status of
the taxpayer (individual or legal entity) and the amount of damage caused to the state
as a result of violation.

We should note that the article has not studied such important issues as:

1) analysis of other means of anti-offshore regulation, including transfer pricing
rules, thin capitalization rules, and some others,
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2) methodological and practical approaches to the development of legislation on
controlled foreign companies, depending on the status of the taxpayer (individual or
legal entity),

3) methods for assessing the influence of other factors (political and social) on
financial and legal regulation of relations with controlling persons of foreign
companies.

The authors intend to get further insight into, as well as further elaborate and
develop, these and some other aspects of the anti-offshore regulation in future research
projects on the subject.

References / Cnincok urepatypbl

Arnold, B. J. (2019) The Evolution of Controlled Foreign Corporation Rules and Beyond. Bulletin
for International Taxation. 73 (12), 631—648.

Asen, E. (2020) Corporate tax rates around the world, 2020. The Tax Foundation. (735), 1—18.
Available at: https://files.taxfoundation.org/20201208152358/2020-Corporate-Tax-Rates-
around-the-World.pdf [Accessed 02nd September 2021].

Avi-Yonah, R.S. (2005) All of a Piece Throughout — The Four Ages of U.S. International Taxation.
Virginia Tax Review. 25 (2), 313—338.

Avi-Yonah, R. S. (2016) Constructive unilateralism: U.S. leadership and international taxation.
International Tax Journal. 42 (2), 17—24.

Beller, G. C. (2018) GILTI: Made in America for European Tax Unilateral Measures & Cooperative
Surplus in the International Tax Competition Game. Virginia Tax Review. 38(271(2019)).
Available at SSRN: https://ssrn.com/abstract=3273085 [Accessed 02nd September 2021].

Bogdan, M. (2013) Concise Introduction to Comparative Law. Groningen, Europa Law Publishing.

Bueltel, B.L. & Duxbury, A. (2021). Feeling GILTI: Tax Strategies for US Multinational
Corporations to Navigate the Tax Cuts and Jobs Act. ATA Journal of Legal Tax Research.
19 (1), 1—29.

Drake, K. D., Lusch, S.J. & Stekelberg, J. (2019) Does Tax Risk Affect Investor Valuation of Tax
Avoidance? Journal of Accounting, Auditing & Finance. 34 (1), 151—176.

Eberle, E.J. (2011) Methodology of Comparative Law. Roger Williams UL Rev. (16), 51—72.

Eden, L. & Kudrle R.T. (2005) Tax Havens: Renegade States in the International Tax Regime? Law
& Policy. 27 (1), 100—127.

Frolova, E. & Tsepova E. (2021) Prospects for reforming approaches to the legal status of
a Russian resident individual. State and law. (6), 158—172. https://doi.org/10.31857/
S102694520015038-2 (in Russian).
®@ponosa E.E., Ilenosa E.A. llepcniekTuBbl pe@OpMHpPOBAHUS TOIXOIOB K HAACTICHHUIO
(U3HYeCKHX JHI] TPABOBBIM CTATYCOM pe3uieHTa Poccuiickoit ®eneparmu // I'ocymapctBo u
mpaBo. 2021. Ne 6. C. 158—172. https://doi.org/10.31857/S102694520015038-2

Frolova, E. & Tsepova, E. (2020) 30 years of currency exchange liberalization in Russia: prospects
for abolition restrictions on individual’s capital movement. State and law. (4), 108—124.
https://doi.org/10.31857/S013207690009240-6 (in Russian).
®@ponosa E.E., Llenosa E.A. 30 ner BamroTHOW ImbOepamu3anmu B Poccuu: MepCHeKTHBEI
OTMEHBI OTPaHUYCHHI Ha JBIDKeHHE Kanurtana (usudeckux nuy // TocyaapcTBo U mpaso.
2020. Ne 4. C. 108—124. https://doi.org/10.31857/S013207690009240-6

Joscelyne, M. & Wentworth-May, M. (2012) The UK’s New CFC Regime. Thomson Reuters
Practical Law. Available at: https://uk.practicallaw.thomsonreuters.com/0-519-8741? _ IrTS=
20171105091356388&transitionType=Default&contextData=%28sc.Default%29 [Accessed
03rd September 2021].

Hilling, M. (2013) Justifications and Proportionality: An Analysis of the ECJ’s Assessment of
National Rules for the Prevention of Tax Avoidance. Intertax. 41(5), 294—307.

828 AIMUWHNCTPATHUBHOE N1 ®UHAHCOBOE ITPABO



Frolova E.E. et al. RUDN Journal of Law. 2021. 25 (4), 814—830

Isenbergh, J. & Wells, B. (2020) International taxation. 4" Edition. New York, Foundation Press.

Mara, E.R. (2015) Determinants of tax havens. Procedia Economics and Finance. (32),
1638—1646.

Maydew, J., Marques, J., Porchat de Assis, J. & Tenenboym, M. (2018) Brazilian Interest on Equity
After U.S. Tax Reform. Tax Management International Journal. 47(11), 717. Available at:
https://www.trenchrossi.com/wp-content/uploads/2018/11/bloomberg_tax julianaassis.pdf
[Accessed 03rd September 2021].

Meyer, R.A. (2013) Tax transparency. Business Horizons. 56 (5), 543—549.

Morris, M. (2017) The 26 OECD Common Reporting Standard Loopholes. Available at:
http://www.the-best-of-both-worlds.com/support-files/oecd-crs-loopholes-report.pdf
[Accessed 20th August 2021].

Morten, B. & Zeume, S. (2018) Corporate Tax Havens and Transparency. The Review of Financial
Studies. 31 (4), 1221—1264.

Noked, N. (2018a) Tax Evasion and Incomplete Tax Transparency. Laws. 7 (3), 31. Available at:
https://doi.org/10.3390/1aws7030031 [Accessed 04th September 2021].

Noked, N. (2018b) FATCA, CRS, and the Wrong Choice of Who to Regulate. Florida Tax Review.
(22). Available at https://papers.ssrn.com/sol3/papers.cfm?abstract id=3143663 [Accessed
02nd September 2021].

Owens, J. (2015) Tax Transparency and BEPS. Journal of Tax Administration. 1 (2), 1—10.
Pistone, P. (2014). Coordinating the Actions of Regional and Global Players during the Shift from
Bilateralism to Multilateralism in International Tax Law. World Tax Journal. 6 (1), 3—9.
Pross, A. (2015) How Tax Transparency Went Global — the new automatic exchange standard:
from concept to reality. International Tax Review. 25 March 2015. Available at:

https://www.internationaltaxreview.com/Article/3439573/How-tax-transparency-went-global-
the-new-automatic-exchange-standard-from-concept-to-reality.html? Articleld=3439573
[Accessed 02nd September 2021].

Rocha, S.A. (2017) Brazil’s International Tax Policy. Editora Lumen Juris.

Rosenblatt, P. (2012) Brazil: CFC Rules Update. Intertax. 40 (4), 279—284.

Rust, A. (2008) CFC Legislation and EC Law. Intertax. 36 (11), 492—501.

Schmidt, P.K. (2016) Taxation of Controlled Foreign Companies in Context of the OECD/G20
Project on Base Erosion and Profit Shifting as well as the EU Proposal for the Anti-Tax
Avoidance Directive — An Interim Nordic Assessment. Nordic Tax Journal. (2), 87—112.

Tsepova, E.A. (2020) Individuals’ Capital Allocation in Different Jurisdictions Within the Context
of International Tax Transparency: Improving the Global Approaches to Financial Regulation.
In: Popkova E., Sergi B. (eds.) Scientific and Technical Revolution: Yesterday, Today and
Tomorrow. ISC 2019. Lecture Notes in Networks and Systems. T. 129. Springer, Cham.
Pp. 1612—1626. https://doi.org/10.1007/978-3-030-47945-9 172

Tsepova, E.A. (2019a) Regulation of tax and currency exchange obligations of individuals, ownings
the property abroad. Proceedings of the Institute of State and Law of the RAS. 14 (1),
141—165. (in Russian).

Llenosa E.A. TlpaBoBoe peryiupoBaHHE HAJOTOBBIX M BAFOTHO-IIPABOBBIX 00S3aTENILCTB
(u3mueckux JHMIl — COOCTBEHHHKOB HMyIecTBa 3a pyOexxom // Tpymsr WHCcTHTYyTa
rocynapcTtsa u npaBa Poccuiickoit akagemun Hayk. 2019. T. 14. Ne 1. C. 141—165.

Tsepova, E.A. (2019b) Participation of individuals in controlled foreign companies: tax legal
relations in the Russian Federation. Economic Problems and Legal Practice. 15 (1), 161—165.
(in Russian).

Llenosa E.A. Yuactue (Qu3MYeCKUX JHUI B KOHTPOJUPYEMBIX HWHOCTPAHHBIX KOMITAHHSX:
HaJIOTOBbIC TpaBooTHOIIeHUST B Poccuiickoit ®enmepanuu // IlpobieMbl SKOHOMHUKH |
ropuaudeckoit mpaktuku. 2019. T. 15. Ne 1. C. 161—165.

ADMINISTRATIVE AND FINANCIAL LAW 829



@ponosa E.E. u dp. Becrauk PYIH. Cepusi: FOpuanueckue Hayku. 2021. T. 25. Ne 4. C. 814—830

About the authors:

Evgenia E. Frolova — Doctor of Legal Sciences, Honored Lawyer of the Russian
Federation, Full Professior, Head of the Department of Civil Law and Procedural Law and Private
International Law, Law Institute, Peoples’ Friendship University of Russia (RUDN University);
6 Miklukho-Maklaya str., Moscow, 117198, Russian Federation; Full Professior of the Department
of theory and history of state and law, Far Eastern Federal University; 10, Ajax Bay, Vladivostok,
Russky Island, 690922, Russian Federation

ORCID ID: 0000-0002-1852-0085, Scopus Author ID: 56439998700, SPIN-code: 5471-0740

e-mail: frolova_ee@rudn.ru

Ekaterina A. Tsepova — Candidate of Legal Sciences, Senior Lecturer of the Department of
Civil Law and Procedural Law and Private International Law, Law Institute, Peoples’ Friendship
University of Russia (RUDN University); 6 Miklukho-Maklaya str., Moscow, 117198, Russian
Federation

ORCID ID: 0000-0001-8147-7633, SPIN-code: 8221-7585

e-mail: tsepova.ekaterina@gmail.com

00 aBTOpax:

@Dponosa Eecenua Eezenveena — HOKTOp IOPUAMYECKHX HAYK, 3acCITy>KEHHBIH HOPUCT
Poccwuiickoii @enepann, mpodeccop, 3aBenyromas kadeapoi rpaskIaHCKOTo 1paBa U Ipoliecca u
MEXAYHApOAHOTO YacTHOTO mpasa, KOpuaudecknii MHCTUTYT, PocCHICKMI YHUBEPCUTET APy KOBI
HapoaoB; Poccutickas @eneparmst, 117198, r. Mocksa, yn. Mukinyxo-Maknas, 1. 6; npodeccop
KadeIpbl TEOPUH W MCTOPUHU TOCyIapcTBa M mpasa, IOpumuueckas mkoina, JlanbHEBOCTOUHBIN
(denepanpHBIil yHHBEpcHTET, Poccuiickas ®@eneparus, 690922, r. BmaguBoctok, 0-B Pycckuii,
m-oB Asike, 1. 10

ORCID ID: 0000-0002-1852-0085, Scopus Author ID: 56439998700, SPIN-kox: 5471-0740

e-mail: frolova_ee@rudn.ru

I]enosa Examepuna Anopeesna — KaHIUAAT IOPUANUYECKUX HAyK, CTapIIuil penojaaBa-
Telb, Kadeapa rpa’kIaHCKOro IIpaBa U MPOoLEecca U MEeXYHapOIHOI0 YacTHOro npasa, Opunuue-
ckuii mHCTUTYT, Poccuiicknii yHuBepcuteT ApyxObl HaponoB; Poccuiickas ®enepanms, 117198,
r. Mocksa, yn. Muxityxo-Makunas, 1. 6

ORCID ID: 0000-0001-8147-7633, SPIN-kox: 8221-7585

e-mail: tsepova.ekaterina@gmail.com



RUDN JOURNAL OF LAW. ISSN 2313-2337 (print), ISSN 2408-9001 (online)

%% BecTHuk PYQH. Cepusi: Opuaunueckue Hayku 2021 T. 25. Ne 4. 831—854

http://journals.rudn.ru/law

INTERNATIONAL LAW. FOREIGN LAW

MEXOYHAPOOHOE MNMPABO.
3APYBEXHOE NMPABO

DOI: 10.22363/2313-2337-2021-25-4-831-854

Research Article

Legal consequences for the state arising from
the use of weapons against civil aircraft:
review and legal framework development

Tatiana V. Novikova'~'D<, Stepan O. Kuts

The North Caucasian branch of the Russian State University of Justice,
Krasnodar, Russian Federation
><tnovikova@inbox.ru
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AHHoOTanus. PaccMaTpuBaeTcs OMH M3 CaMbIX HEOJHO3HAYHBIX BOIPOCOB MEXIYHApOIHOTO
BO3JYLIHOTO MpaBa — 0E30IIaCHOCTh IPAXKJAHCKOI0 BO3AYIIHOTO CyAHA B CIydae NPHUMEHEHHs BOOPY-
JKEHHUS TOCYIapCTBOM B OTHOLIEHUH TAKOTo camosiera. B mepBoii yacTu HacTosIell cTaThs aBTOPHI OIle-
HUBAIOT KPYyNHEWIINEe BO3AYIIHbIE WHIMICHTBI, CBS3aHHBIC CO COUTHIMH CaMoJeTaMU IpaxJaHCKOH
aBuanuu 3a nocienane 70 JeT Kak (aKTHUECKYI0 OCHOBY JUIS JAJbHEHINEro IPaBOBOTO AaHAIN3A.
Bo BTOpO#l yacTu aBTOpaMu HPUBOAATCS APTYMEHTHI B HMOAJEPIKKY OOBIYHO-IIPABOBOIO XapaKTepa
NPUHLOUIA 3alpelieHUs] HCIOJIB30BaHUS BOOPYXEHHS B OTHOIICHHH CaMOJIETOB TI'PaKIaHCKOH
aBUAllM{ B TOJIET€ W IOCJIEICTBHH, BOZHHMKAIOUIMX W3 HapyIICHHS YKa3aHHOTO NpPUHIHWIA. ABTOPBHI
UCCIEIYIOT OCHOBAHUS JUIs IPUMEHEHUS UCKIIOUEHUs 110 COOOpaXKeHUsIM 0€30I1aCHOCTU U IPUXOAAT K
BBIBOJIY, YTO €AWHCTBEHHBIM HCKIIOYEHHEM K Ha3BAHHOMY MPHHIUITY MOXKET CITy>KHTh IIPaBO Ha camo-
000poHy B pamkax cTaThi 51 Yeraa OOH. OnHaxo gaxe B cydae IPUMEHEHUS [IpaBa Ha cCaMOOOOPOHY
TOCYZapCTBY HEOOXOANMO HCUEPIaTh PSA Mep MPEJOCTOPOKHOCTEH 10 NPUHATHS PEIIEHUs 00 UCTIONb-
30BaHUM BOOPYKEHHsI. ABTOPBI TaKXKe 3aKJIIOYAIOT, YTO KOMIICHCAIIMOHHBIE BBIIIIATHI KEPTBAM TaKHX
BO3YLIHBIX MHIMIECHTOB HEYKJIOHHO OTPa)kaloT IPOIecC MOHETH3AIMK deloBedeckol »ku3Hu. bonee
TOTO, TIEPErOBOPHI TOCYAAPCTB BCKPHIBAIOT HEOTHOZHAYHYIO PEATbHOCTD TOPTOB MKy HUMH, B KOTOPOM
CyMMa KOMIIGHCAIlMM HANpsIMyI0 CBs3aHA C BHEUIHUMU IOJIMTHUYECKUMH (AKTOPaMH U TEKYIIUM
TIOJIO’KEHHEM TOTO WIIM HHOTO TOCYIapCTBa B MEXKITyHAPOJHOM COOOILIECTBE.

KiroueBble c¢Jj10Ba: BO3AYIIHBIA HHIWACHT, MEXIYHapOJHOE BO3AYIIHOE IPaBO, MPUHIIMII
3alpeIeHUs] CIONb30BaHUsI BOOPY)KCHUSI B OTHOILCHUH CYAOB TPKIAHCKOH aBHAIMH, MCKIIOYCHHE
10 COOOpaKEHUAM OE€30I1aCHOCTH, CAMOOOOPOHA, KOMIIEHCAIIMSI, MEX/JyHapOIHAsI TPaKAaHCKas aBUALIHS

KonduuKT HHTepecoB. ABTOPHI 3asBIIOT 00 OTCYTCTBUU KOH(IMKTA HHTEPECOB.

HNudopmanus o BKiIae aBTOPOB: Hepa3IeIbHOE COABTOPCTBO.

Jlama nocmynnenus 6 pedaxyuio: 13 anpens 2021 e.
Jlama npunsmus x newamu: 15 oxkmsaops 2021 a.
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Introduction

Civil aviation’s influence on the social and economic areas of our lives is
increasingly active these days. The modern world could hardly exist without the
transportation of its inhabitants that air travel provides. On a typical day, more than
10,000 aircraft are flying simultaneously around the world. Even during the COVID-
19 pandemic, air travel, though under considerable restrictions, continues. The safety
of passengers on board is the primary interest of the crew members, airlines, each state,
and the global community. Legal rules are the essential guards of civil aviation safety.
The desire to create a safe environment for civil aviation and favourable conditions for
its development is the leading force for the International Civil Aviation Organization’s
(ICAO) work.

However, to date, aerial accidents arising from shooting down a civil aircraft by
states continue to occur. Moreover, such cases take place regardless of the out-right
prohibition to use weapons against civil aircraft in flight. This inconsistency between
the existing rule of law and states’ actions in civil aviation prompted us to conduct
research and expound upon its results.

The first part of this article aims to discuss the factual background of the topic.
An evidence-based analysis provides the grounds for further legal research and
constitutes the foundation of any comprehensive study. There have been ten major
aerial accidents from 1954 to the present day, which form the basis for legal analysis
of states’ conduct. The second part of this article covers the major legal issues which
arise from factual analysis. Within this section, we will first propose arguments in
favour of the acknowledgement of the customary nature of the principle of non-use of
weapons against civil aircraft in flight, obligatory for any state regardless of its
participation in the Chicago Convention and / or its Article 3 bis. Secondly, we will
examine the grounds for substantiating the ‘security exception’ from the
aforementioned principle, which sets up the standard for lawful derogation from
prohibition to use weapons against civil aircraft. Thirdly, we will raise several sensitive
issues regarding compensation as a common legal consequence for the violation of the
principle of non-use of weapons against civil aircraft, including the issue of monetizing
human lives and calculating their ‘value’.

The key practical point of this article is substantiating the existing customary rule
of international law that generally prohibits the use of weapons against civil aircraft in
flight. This principle is regarded as a cornerstone of safety in civil aviation and as a
primary precondition for its normal functioning.
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1. Case Study of Aerial Accidents
1.1. 1954 Cathay Pacific Airways

On 23 July 1954, during a flight from Bangkok, Thailand to Hong Kong, China,
Cathay Pacific Airways aircraft (Douglas DC-4) crashed with 17 passengers on board'.
The fighters of the People’s Republic of China (PRC) performed an attack on the civil
aircraft ten miles east of the international air corridor (Hughes, 1980)>.

Two passengers died during the attack; seven drowned due to the hard landing
on water; a US Navy flying boat picked up eight surviving passengers (Phelps, 1985).

Chinese authorities made an official statement which pointed out the erroneous
identification of Douglas DC-4 as a military aircraft belonging to Chinese Nationalist
officials to attack the military base at Port Yulin (Beckham, 2015; Foont, 2007).

The UK and the US expressed unanimous condemnation of the Chinese actions®.
Both states spoke of the legal and financial responsibility of the PRC (Beckham, 2015).
In September 1954, the British government presented an official claim for £367,000
that included four essential points for compensation: compensation for the deaths of
passengers and crew members, for the injured survivors, for the loss of the aircraft, and
the loss of cargo and baggage (Whiteman, 1967). After the claim was presented,
Chinese authorities ‘immediately informed the British Government that they took the
responsibility for the incident’ (Beckham, 2015)*.

The Cathay Pacific Airways accident is an example of the case in which the state
accepted legal responsibility for shooting down a civil aircraft and paid the monetary
compensation as requested — £367,000 total.

1.2. 1955 El Al

On 27 July 1955, during a scheduled Flight 402 from London, UK to Tel Aviv,
Israel via Paris, Vienna, and Istanbul, a civil aircraft of Israel Airlines ElI Al was shot
down ten miles away from Petrich, Bulgaria®. All 51 passengers and seven crew
members died (Hughes, 1980; Phelps, 1985)°.

The attack started with two Bulgarian MiG-15 fighters after the El Al aircraft had
violated Bulgarian sovereign airspace by more than 25 miles (Oron, 1960). A primary
Bulgarian report stated that the aircraft was shot down due to the inability to identify
the airliner (Phelps, 1985). However, on 30 July 1956, an independent investigation
team’s report indicated that the MiGs shot down the aircraft during its preparation for
landing (Phelps, 1985; Foont, 2007). Four days after the report, the Bulgarian
authorities admitted that MiG-15 fighters attacked the aircraft because of ignoring an
order to land immediately and agreed to pay compensation for the accident. Later,

! The Sydney Morning Herald. (Saturday 24 July 1954) Plane Down in Ocean: Eight Saved. P. 1.

2 The Times. (Saturday 24 July 1954) Airlines Survivors in Hong Kong. P. 6.

3 Protest against attack on British Cathay Pacific Airliner (1957), U.S. Government Printing Office. American
Foreign Policy 1950—1955 Basic Documents Vol. II 2522.

4 The Times. (Saturday 24 July 1954) Airlines Survivors in Hong Kong. P. 6.

5 The Times. (Thursday 28 July 1955) Greek Frontier Report. P. 8.

% The Times. (Thursday 28 July 1955) Plane Down After Shots. P. 8.
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Bulgaria once again changed its position regarding the accident, refusing any kind
of responsibility and proposing an ex gratia payment instead of compensation
(Phelps, 1985).

Bulgaria’s change of official position regarding the accident led Israel, the UK,
and the US to submit their claims to the International Court of Justice (hereinafter —
the ICJ or the Court) in 1957. The Memorial of the US supported the argument in the
Israeli Memorial that even though the El Al aircraft had violated Bulgarian sovereign
airspace, Bulgaria had to refrain from using weapons against civil aircraft. It should
have assessed the gravity of the threat and taken into consideration ‘the elementary
obligation of humanity’’. The UK, in its Memorial, noted that ‘no justification for the
use of force against civil aircraft ... which enters, without authorization, the airspace
of another state’ can be derived from treaty norms of International Law®.

Eventually, Bulgaria agreed to provide an ex gratia payment to Israel of
$195,000, or $8,236 for each of the 22 Israelis who died and refused to accept
responsibility for destroying the aircraft’. It is worth noting that, initially, Israel claimed
compensation in the amount of $2,559,688.65 (with 22 victims)!°, the US — $257,875
(with nine victims)'!, and the UK — £58,869 (with five victims)'2.

The El Al accident shows several important developments. First, in this case,
Bulgaria refused to accept legal responsibility and has never been held responsible.
Second, the state paid ex gratia monetary compensation, but only for the deaths of the
Israeli passengers’ — $195,000 total or $8,236 each. Third, the unanimous
condemnation of Bulgaria’s actions and calls for legal accountability prove the
precedence of civil aviation safety, even when it is opposed to the territorial sovereignty
of states.

1.3. 1973 Libyan Airlines

On 21 February 1973, over the Sinai Peninsula, Israeli interceptors shot down a
Libyan civil airliner Boeing 727 (SADAH) on a scheduled flight from Benghazi, Libya
to Cairo, Egypt with 113 passengers on board; it was off course by more than 100 miles
in Israeli territory (Phelps, 1985)". It crashed in the Sinai desert; 106 people died, seven
were injured.

The Israeli fighters had taken at least three undisputed precautions before the
attack (The Times, 1973; Hughes, 1980; ICAO, 1973):

7 Memorial of Israel, The Aerial Incident of 27 July 1955 (Israel v. Bulgaria), 1958 ICJ Pleadings 45. P. 83;
see Memorial of the United States of America, The Aerial Incident of 27 July 1955 (United States of America
v. Bulgaria), 1958 ICJ Pleadings 167. Pp. 209—210.

8 Memorial of the United Kingdom, The Aerial Incident of 27 July 1955 (United Kingdom v. Bulgaria), 1958
ICJ Pleadings 331. Pp. 363—364.

9 Jewish Telegraphic Agency Daily News Bulletin New York. (Tuesday 4 June 1963) Bulgaria Agrees to Pay
$195,000 to Israel for Shot Down Plane. P. 2.

19 The Aerial Incident of 27 July 1955, Memorial of Israel, supra note 7. P. 116.

" The Aerial Incident of 27 July 1955, Memorial of the United States of America, supra note 7. Pp. 252—253.

12 The Aerial Incident of 27 July 1955, Memorial of the United Kingdom, supra note 8. Pp. 365—366.

13 The Times. (Thursday 22 February 1973). p. 1; International Civil Aviation Organisation [hereinafter
‘ICAQ’], Minutes of Plenary Meetings 19th (Extraordinary) Session. P. 30, ICAO Doc. 9061 A19-Resolution,
Minutes.

INTERNATIONAL LAW. FOREIGN LAW 835



Hosukoea T.B. u op. Bectuuk PYJIH. Cepus: FOpunuueckue vayku. 2021. T. 25. Ne 4. C. 831—S854

1) had been trying for 15 minutes to communicate with the airlines’ pilots
through radio to provide information for immediate landing,

2) had made visual contact with the captain of the aircraft and through visual
signals indicated a call for immediate landing,

3) had made warning shots not aiming at the aircraft.

Moreover, the Israeli interceptors noticed the obvious refusal to obey the landing
order through visual contact (Phelps, 1985). Israel also highlighted that the airliner was
moving towards a secret military base, Rafidim (Bir Gafgfa) (Phelps, 1985)'. Israel
claimed that ‘the aircraft was hit and attempted to land but crashed when it touched the
ground’'®. It justified the attack with the ‘security exception’ (Phelps, 1985) which was
dismissed by the ICAO. The US, which rejected the applicability of the security
exception in the El Al case'®, also did not accept Israeli’s argument and condemned the
attack (Phelps, 1985).

Both the ICAO and individual states condemned the actions of Israeli authorities
(Foont, 2007)!7. Despite the fact that Israel denied its responsibility for the accident, it
made an ex gratia payment to Libya for damages in an undisclosed amount (Beckham,
2015).

The Libyan Airlines accident shows an ambiguous trend in the legal
consequences of shooting down a civil aircraft. In fact, Israel represented the victims
in the El Al case, but was the state that destroyed the aircraft of the Libyan Airlines; it
refused to accept legal responsibility for the accident but made ex gratia payment.
Israeli actions received universal condemnation. Moreover, both the ICAO and states
rejected Israel’s recourse to the security exception, even though extensive precautions
had been taken.

1.4. 1978 Korean Airlines Flight 902

On 20 April 1978, Boeing 707 of Korean Airlines Flight 902 (hereinafter —
KAL 902) was on a scheduled flight from Paris, France to Seoul, South Korea via
Anchorage, Alaska for refuelling. En route from the North Pole to Alaska, KAL 902
lost its way and strayed into the Soviet Union’s airspace near Murmansk, Russia, at
least 1,000 miles off course'®.

Soviet interceptors ordered the airliner to land; afterwards, they started the attack.
KAL 902 was lucky enough to land on a frozen lake 280 miles south of Murmansk,
Russia. Of the 97 total passengers, two died, and 13 were wounded (Foont, 2007).

The official statement of the Soviet Union justified the attack and noted that the
aircraft had failed to obey instructions and had refused to follow the interceptors
(Phelps, 1985). The Soviet Union has never held international responsibility for the

14 1CAO, Minutes of Plenary Meetings 19th Session, supra note 13. P. 50.

15 1CAO, Minutes of Plenary Meetings 19th Session, supra note 13. P. 50.

16 The Aerial Incident of 27 July 1955, Memorial of the United States of America, supra note 7. Pp. 210—211.
17 ICAO, Minutes of Plenary Meetings 19th Session, supra note 13. P. 11; The United States of America.
Department of State. (1973) The Department of State Bulletin No 1749. Washington, D.C., U.S. Government
Printing Office. Pp. 369—370.

18 The Times. (Saturday 22 April 1978) South Korean pilot forced down after refusing to land off-course
airliner. P. 1.
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incident and has never offered any form of compensation, not even ex gratia payment.
The Republic of South Korea never protested regarding the incident and expressed
appreciation for the transfer of the surviving passengers (Phelps, 1985). Some scholars
assessed the absence of protest from the Republic of South Korea as the ‘presence of a
security necessity’ (Hughes, 1980).

The Korean Airlines Flight 902 accident is unique since the state not only refused
to accept responsibility but also did not provide any form of compensation, not even ex
gratia payment. Although some scholars assessed the Soviet Union’s position as
unclear or at least disputed, others detected the case as grounds for possible validation
of the security exception.

1.5. 1983 Korean Airlines Flight 007

Five years later, on 1 September 1983, Soviet interceptors again shot down a
Korean Airlines civil aircraft. Boeing 747 was on a scheduled Flight 007 (KAL 007)
from New York, US to Seoul, South Korea via Anchorage, Alaska for refuelling. En
route from Anchorage to Seoul, the airliner started to deviate from its course by 310
miles and invaded Soviet sovereign airspace above Sakhalin Island'. Soviet
interceptors destroyed the aircraft by missile, and the airliner crashed into the Pacific
Ocean?. All 268 passengers and crew died*'.

The Soviet Union’s authorities once again justified its actions claiming that they
were protecting the sovereign airspace against ‘spy aircraft’ (Foont, 2007). They stated
that the aircraft was flying across the ‘sensitive zone’ above Sakhalin Island towards a
secret military base (Owen, 1983). The Soviet Union rejected any form of
responsibility and refused to pay any compensation (Beckham, 2015).

No wonder widespread condemnation of Soviet actions took place®. It is worth
noting that ten years earlier, the Soviet Union itself condemned the actions of Israel in
the Libyan Airlines’ case®.

The culmination of condemnation in this case led to the discussion and adoption
of Article 3 bis to the Chicago Convention, at the 25th ICAO Session of the Assembly
(Extraordinary) in 1984%,

The Korean Airlines Flight 007 accident revealed the unwavering official
position of the Soviet Union. Any aircraft invading Soviet airspace was labelled a
trespasser and was under attack within the lawful security mission. Since the actions of
the Soviet authorities were self-proclaimed as lawful, compensation was not an issue.
But despite the official position of the Soviet Union, universal condemnation of its
actions in both Korean Airlines cases was necessary. Eventually, it even led to the
amendment of the existing treaty regime of the Chicago Convention, expressly
prohibiting the use of weapons against civil aviation.

19 The Times. (Friday 2 September 1983) Airliner was Shot Down with 269 Passengers on Board, says Shultz. P. 1.
20 The Times. (Saturday 3 September 1983) Russians Warned Pilot of ‘Right to Shoot. P. 4.

2! The Times. (Saturday 3 September 1983) Trust Shot Down. P. 7.

22 The Times. (Saturday 3 September 1983) Pope Shocked and the World Outraged. P. 4.

2 ICAO, Minutes of Plenary Meetings 19th Session, supra note 13. P. 38.

24 ICAO, Resolution A25-1. P. 14 (I-—9), ICAO Doc. 9443.
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1.6. 1988 Iran Airlines

Five years after condemning the Soviet actions towards the Korean airliner,
which President Regan called ‘crimes against humanity’ that ‘must never be
forgotten®, the US itself shot down an Iranian civil aircraft*.

On 3 July 1988, Iran Air Airbus A300 operating as Flight 655 (Flight 655) was
en route from Tehran, Iran to Dubai, United Arab Emirates via Bandar Abbas®’. With
two surface-to-air missiles, the USS Vincennes cruiser shot down Flight 655 on its way
from Bandar Abbas to Dubai above Iranian territorial waters in the Persian Gulf*®. All
290 passengers and crew members died (Linnan, 1991).

An official US statement justified the attack and said that the Vincennes’ crew
had mistakenly identified Flight 655 as a military aircraft F-14 (Linnan, 1991).
President Regan stressed that ‘in the course of the U.S. response to the Iranian attack,
an Iranian civilian airliner was shot down by the Vincennes, which was firing in self-
defense at what it believed to be a hostile Iranian military aircraft’?.

It seems that tensions in the region influenced the Vincennes crew’s decision-
making process. A day before the accident, United States military cruisers, during a
routine response to a tanker’s distress signal, recorded F-14 flights within seven
nautical miles (Linnan, 1991). In this case, the psychological state of the Vincennes’
crew may have been a decisive factor for launching a missile.

The Vincennes’ crew took precautions before the attack. First, since the launch
of their operations, the US had announced that all aircraft should avoid flying lower
than 2000 feet above and five nautical miles near the US warships. Second, the
Vincennes’ crew sent warnings by radio signal (Linnan, 1991).

The US authorities officially rejected accepting legal responsibility for the
accident and claimed ‘justifiable defensive actions’*°. US President’s Assistant Max
Marlin Fitzwater stated that ‘this tragic accident was ultimately the result of the conflict
between Iran and Iraq’®'. President Regan underlined that the ‘humanitarian traditions

25 Ruzindana, A. (25 July 2014) Lessons from Aviation History of Tragic Passenger Airline Shoot Downs. The
Daily  Monitor.  https://www.monitor.co.ug/OpEd/Commentary/Lessons-from-aviation-history-of-tragic/-
/689364/2396448/-/14nl4uk/-/index.html [Accessed 10th April 2021].

26 Fisher, M. (16 October 2013) The Forgotten Story of Iran Air Flight 655. The Washington Post.
https://www.washingtonpost.com/news/worldviews/wp/2013/10/16/the-forgotten-story-of-iran-air-flight-655/
[Accessed 10th April 2021].

27 Halloran, R. (Monday 4 July 1988) The Downing of Flight 655: U.S. Downs Iran Airliner Mistaken
for F-14, New York Times. P. Al.

28 Memorial of the Islamic Republic of Iran, The Aerial Incident of 3 July 1988 (Islamic Republic of Iran
v. United States of America), 1990 ICJ Pleadings 1. P. 1.

29 The United States of America National Archive. (1988) President Regan’s Letter to the Speaker of the House
of Representatives and the President Pro Tempore of the Senate on the Destruction of an Iranian Jetliner by
the United States Navy Over the Persian Gulf. https://www.reaganlibrary.gov/research/speeches/070488a
[Accessed 10th April 2021].

30 The United States of America National Archive. (1988) Statement by Assistant to the President for Press
Relations Fitzwater on United States Policy Regarding the Accidental Attack on an Iranian Jetliner Over the
Persian Gulf. https://www.reaganlibrary.gov/research/speeches/071188b [Accessed 10th April 2021].

31 The United States of America National Archive. (1988) Statement by Assistant to the President for Press
Relations  Fitzwater on the Investigation of the Accidental Attack on an Iranian Jetliner.
https://www.reaganlibrary.gov/research/speeches/081988a [Accessed 10th April 2021].
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of our [American] nation and prior international practice’ affected the decision to offer
payment on ex gratia basis*>.

Moreover, Abraham David Sofaer, the US Legal Adviser of the Department of
State, admitted that in the case of damages arising from military operations, the state
might offer an ex gratia payment ‘without acknowledging, and irrespective of, legal
liability* .

In 1996, the US Administration agreed to pay ex gratia $131,000,000
(approximately $62,000,000 was assigned for the victim’s families) (Beckham, 2015).

The Iran Airlines accident is another example that demonstrates consistent state
practice in cases involving shooting down a civil aircraft: they first reject legal
responsibility but then offer monetary compensation ex gratia. Moreover, comparative
analysis of cases shows that depending on the position of the state (representing victims
or answering for the attack), it may claim quite opposing legal arguments. Thus, the
US, representing victims in El Al and Libyan Airlines cases, rejected the applicability
of the security exception but when answering for the attack in the Iran Airlines case,
claimed this exception in its favour.

1.7. 1988 Pan Am (Lockerbie case)

Pan American Airlines Flight 103 was a routine scheduled transatlantic flight
from Frankfurt am Main, Germany to Detroit, USA via London and New York.
On 21 December 1988, en route from London, a bomb exploded on board, destroying
Boeing 747-121 (Pan Am Flight 103)**. Wreckage of the aircraft fell on Lockerbie,
Scotland. The victims were 243 passengers, 16 crew members, and 11 villagers in
Lockerbie®.

As a result of a complicated multi-national investigation, two Libyan citizens,
Abdel Basset al-Megrahi (the head of airline security for Libyan Arab Airlines) and
Al-Amin Khalifa Fahima (the airline’s station manager at Luqa Airport, Malta), were
revealed to be the main suspects in organising and executing the terrorist attack.
Megrahi was imprisoned in 2001; Fahima was acquitted (Beckham, 2015)°°.

In September 2003, continued political and economic pressure compelled Libya
to accept legal responsibility for the accident’’. Libyan authorities offered an
‘unprecedented’” amount of $2,700,000,000 (approximately $10,000,000 for each of the

32 Sofaer, A.D. The United States of America. Department of State. (1988) Compensation for Iranian Airbus
Tragedy. The Department of State Bulletin No 2139. Washington, D.C., U.S. Government Printing Office.

33 Sofaer, A.D. The United States of America. Department of State. (1988) Compensation for Iranian Airbus
Tragedy. The Department of State Bulletin No 2139. Washington, D.C., U.S. Government Printing Office.

34 Cody, E. (Thursday 22 December 1988) Pan Am Jet Crashes in Scotland, Killing 270. Washington Post
Foreign Service. P. 1; Cody, E. (Thursday 29 December 1988) Bomb Caused Pan Am Crash, British Probers
Conclude. Washington Post Foreign Service. P. 1; The Guardian. (27 February 2000) What Really Happened
on Flight 103? https://www.theguardian.com/uk/2000/feb/27/lockerbie.lifel [Accessed 10th April 2021].

35 Allison, D. (19 December 2018) Pan Am Flight 103: Finding Words to Describe Lockerbie Tragedy. BBC
News. https://www.bbc.com/news/uk-scotland-46605438 [Accessed 10th April 2021].

36 Cook, J. (20 May 2012) Lockerbie Questions Remain Following Megrahi’s death. BBC News.
https://www.bbc.com/news/uk-scotland-south-scotland-12191604 [Accessed 10th April 2021].

378.C. Res. 1506, (Sept. 12, 2003).
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270 victims)*®. Libyan payments were made in three steps, through an escrow account,
on the following conditions:

1) toremove UN sanctions against Libya,

2) to lift the US sanctions against Libya and

3) toremove Libya from the US list of ‘state sponsors of terrorism’.

Scholars criticized Libya’s acceptance of responsibility on at least two grounds
(Beckham, 2015, Foont, 2007). First, long years of political and economic pressure
from international organisations, including the UN and individual states, undermined
Libya’s autonomy in decision making. Second, the conditions for compensation set by
Libya, and especially the postponement of the third payment due to the untimely
fulfilment of the third condition, highlights Libya’s external interests in paying off such
an extraordinary amount of money. Prior to the Lockerbie case, even ex gratia
payments were never accompanied by conditions.

The Pan Am accident differs from other cases in many aspects. First, it was not
the case of shooting down an aircraft, but an act of terrorism committed by nationals of
the state. Second, the state accepted responsibility under continued political and
economic pressure. Thirdly, and most notably, it allocated an extraordinary sum of
money ($2,700,000,000 total or approximately $10,000,000 per each of the
270 victims) with very specific conditions of broader political interest. It even
postponed the last payment due to the untimely fulfilment of the last condition.

1.8. 2001 Siberian Airlines

On 4 October 2001, Siberian Airlines Flight 1812 operated by Tu-154
(Flight 1812) was on a scheduled flight from Tel Aviv, Israel to Novosibirsk, Russia®”.
On the same day, Ukrainian armed forces conducted naval exercises in the Black sea
with their Russian counterparts. Ukrainian military troops fired at Flight 1812 with a
surface-to-air missile over the Black sea®®. The aircraft crashed into the sea. All 66
passengers and 20 crew members died*!.

Ukrainian President Kuchma stated that ‘Ukraine was at fault’ and promised to
‘appropriately compensate the families’*?. Ukraine concluded separate agreements with
Israel and Russia for $15,600,000. Israel and Russia received $200,000 per victim (with
40 Israeli and 38 Russian victims on board) (Beckham, 2015).

The Siberian Airlines accident is in line with other cases, where monetary
compensation is the typical cost when an erroneous attack towards civil aircraft takes
human lives.

38 Wald, M.L. (Wednesday 29 May 2002) Libya is Offering to Pay $2.7 Billion for Pan Am Blast. New York
Times. P. Al.

¥ BBC News. (20 July 2014) MHI17 crash: History of Passenger Planes Shot Down.
https://www.bbc.com/news/world-asia-28361223 [Accessed 10th April 2021].

4 The Guardian. (12 October 2001) Ukraine Admits Missile may have Downed Russian Plane.
https://www.theguardian.com/world/2001/oct/12/russia.israel [Accessed 10th April 2021].

41 Wines, M. (Friday 5 October 2001) 76 on Board Perish as a Jet from Israel Explodes Off Russia. New York
Times. P. Al.

4 Tavernise, S. (Wednesday 10 October 2001) Russians Say Evidence Indicates Ukrainians Shot Down Jet.
New York Times. P. A6; Aris, B. (13 October 2001) Ukraine Admits it Shot Down Russian Airliner.
The Telegraph. https://www.telegraph.co.uk/news/worldnews/europe/ukraine/1359353/Ukraine-admits-it-
shot-down-Russian-airliner.html [Accessed 10th April 2021].
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1.9. 2014 Malaysian Airlines (MH17 case)

Malaysian Airlines Boeing operating as Flight 17 (MH17) was a scheduled
international flight from Amsterdam, the Netherlands to Kuala Lumpur, Malaysia®.
On 17 July 2014, at 13:20:03 (GMT), MH17 disappeared from radar. The flight data
recorder and the digital cockpit voice recorder stopped; the aircraft was dispersed over
a large area in the territory of eastern Ukraine*.

It is worth noting that at the time of the accident, a non-international armed
conflict was taking place in Ukraine. As a result, the aircraft’s wreckage fell on territory
that was not under the control of Ukraine’s official authorities (Nase, 2015). The
preliminary report of the Dutch Safety Board and further investigations stated that
MH17 was shot down by a surface-to-air missile from the territory of Ukraine®. All
298 passengers and 15 crew members died (Beckham, 2015).

Regarding the tensions in Ukraine, MH17 was flying within the prescribed air
corridor and did not deviate from its course (Nase, 2015). Moreover, its flight data
recorder and digital cockpit voice recorder did not indicate any received warnings or
attempts to contact the pilots*.

At the time, the case turned out to be an issue of individual criminal
responsibility. Four individuals were charged with launching the missile towards the
aircraft’’. Nevertheless, state responsibility regarding the accident remains uncertain.
There are three main suspects: Ukrainian authorities, Ukrainian rebels, and Russian
authorities (Beckham, 2015). For example, UK Prime Minister David Cameron, in a
call with Russian President Vladimir Putin, argued that ‘the evidence suggested that
<...> separatists were responsible and <...> made clear that if Russia wants to put the
blame elsewhere, they would need to present compelling and credible evidence*®,

The Malaysian Airlines accident is unique due to the political ambiguity and
uncertainty regarding effective control over eastern Ukrainian territory. Unfortunately,
tensions in Ukraine cost 313 innocent lives (adding to those who perished in the
conflict), for which no one was held responsible.

43 Tavernise, S. et al. (17 July 2014) Jetliner Explodes Over Ukraine; Struck by Missile, Officials Say.
New York Times. https://www.nytimes.com/2014/07/18/world/europe/malaysian-airlines-plane-ukraine.html
[Accessed 10th April 2021].

4 Dutch Safety Board. (9 September 2014) Preliminary report: Crash involving Malaysia Airlines
Boeing 777-200 Flight MHI7. https://www.onderzoeksraad.nl/nl/media/inline/2019/1/10/prem_rapport
mh 17 en_interactief2.pdf [Accessed 10th April 2021]; see BBC News. (26 February 2020) MH17 Ukraine
Plane Crash: What we know. https://www.bbc.com/news/world-europe-28357880 [Accessed 10th April 2021].
4 Dutch Safety Board. Preliminary report. supra note 44. Pp. 21—25; see Silk, M. (9 June 2020) US may have
Photos of MH17 missile: Court. The Canberra Times. https://www.canberratimes.com.au/story/6785661/us-
may-have-photos-of-mh17-missile-court/?cs=14232#gsc.tab=0 [Accessed 10th April 2021].

46 Dutch Safety Board. Preliminary report. supra note 44. Pp. 13-14.

47 BBC News. (19 June 2019) MHI17: Four Charged with Shooting Down Plane over Ukraine.
https://www.bbc.com/news/world-europe-48691488 [Accessed 10th April 2021].

4 The UK Government. (20 July 2014). Press release, ‘The Prime Minister spoke to President Putin this
evening about the shooting down of Malaysia Airlines flight MH17’. https://www.gov.uk/government/news/
pm-call-with-president-putin-on-the-flight-mh17-disaster [Accessed 10th April 2021].
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1.10. 2020 Ukrainian Airlines

Ukraine International Airlines Boeing operating as Flight 752 (hereinafter —
Flight 752) was a scheduled international flight from Tehran, Iran to Kyiv, Ukraine.
On 8 January 2020, shortly after take-off from Tehran, the aircraft crashed not far from
the runway. All 167 passengers and nine crew members died®.

Again, the background of the accident played a predominant role, as in the
Iranian airliner case in 1988. Iranian armed forces were on full alert after US forces
killed Iranian general Qasem Soleimani in Iraq on 3 January 2020°. In response,
Supreme Leader of Iran Ayatollah Khamenei stated that ‘severe revenge awaits the
criminals’!. So, at the time of the accident, the level of tension between the US and
Iran was very high.

Iranian authorities admitted that Iranian armed forces mistakenly identified the
airliner as a hostile target and ‘unintentionally’ shot it down. Iranian President
Rouhani called the accident a ‘disastrous mistake’™*.

Ukrainian authorities rejected the compensation offer of $80,000 per victim and
requested to increase the amount®®. Ukraine stressed that if negotiations did not
succeed, it would bring the issue to ‘international arbitration courts, including the
International Court of Justice’>>. To date, Ukraine has claimed that Iran refused to set
up negotiations®. At the same time, authorities of Afghanistan, the UK, Canada, and

“BBC News. (14 January 2020) Iran Plane Crash: What We Know about Flight PS752.
https://www.bbc.com/news/world-middle-east-51047006 [Accessed 10th April 2021].

30 BBC News. (3 January 2020) Qasem Soleimani: US kills top Iranian general in Baghdad air strike.
https://www.bbc.com/news/world-middle-east-50979463 [Accessed 10th April 2021]; Crowley, M. et al.
(7 January 2020) U.S. Strike in Iraq Kills Qassim Su-leimani, Commander of Iranian Forces. New York Times.
https://www.nytimes.com/2020/01/02/world/middleeast/qassem-soleimani-irag-iran-attack.html ~ [Accessed
10th April 2021].

SUBBC News. (3 January 2020) Qasem Soleimani: Iran vows ‘severe revenge’ for top general’s death.
https://www.bbc.com/news/world-middle-east-50986185 [Accessed 10th April 2021].

32 The Times of Israel. (11 January 2020) ‘Disastrous mistake’: Iran admits it mistakenly downed Ukraine plane,
killed 176.  https://www.timesofisrael.com/iran-admits-it-unintentionally-shot-down-ukrainian-jetliner/
[Accessed 10th April 2021]; Sanchez, R. et al. (11 January 2020) Iran plane crash: Boris Johnson calls
for independent investigation as Supreme Leader expresses ‘condolences’. The Telegraph.
https://www.telegraph.co.uk/news/2020/01/11/iran-plane-crash-tehran-admits-unintentionally-shot-plane/
[Accessed 10th April 2021].

3 McKernan, B. (11 January 2020) Iran Admits Unintentionally Shooting Down Ukrainian Airliner. The
Guardian.  https://www.theguardian.com/world/2020/jan/11/iran-admits-shooting-down-ukrainian-airliner-
unintentionally [Accessed 10th April 2021]; Haghdoost, Y. et al. (11 January 2020) Iran Admits Downing
Jetliner, Sparking Global Anger and Protests. Bloomberg. https://www.bloomberg.com/news/articles/2020-01-
11/iran-says-it-accidentally-shot-down-ukraine-plane-isna [Accessed 10th April 2021].

3 The U.S. News. (3 February 2020) Ukraine Wants Larger Compensation for Its Citizens Killed in Plane Shoot
Down in Iran. https://www.usnews.com/news/world/articles/2020-02-02/ukraine-wants-larger-compensation-
for-its-citizens-killed-in-plane-shootdown-in-iran  [Accessed 10th  April 2021]; SHAFAQ  News.
(3 February 2020) Ukraine Move Internationally to Obtain ‘Greater’ Compensation from Iran.
https://www.shafaaq.com/en/world/ukraine-move-internationally-to-obtain-greater-compensation-from-iran/
[Accessed 10th April 2021].

33 National News Agency of Ukraine — Ukrinform. (18 May 2020) Plane Crash in Iran: Ukraine Ready to
Appeal to International Court of Justice. https://www.ukrinform.net/rubric-polytics/3027251-plane-crash-in-
iran-ukraine-ready-to-appeal-to-international-court-of-justice.html [Accessed 10th April 2021].

36 Interfax-Ukraine News Agency. (8 July 2020) Iran does not Accept Ukraine’s Invitation for Talks on
Compensation for UIA Downed Plane — FM. https://en.interfax.com.ua/news/general/673711.html [Accessed
10th April 2021].
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Sweden, whose citizens were also on board, stated that their families also expect
compensation directly from Iranian authorities. Moreover, Canada itself decided to pay
the families of the 57 Canadian citizens and 29 permanent residents who died
$19,122 each ‘for funerals, travel to Iran and bills’”’.

To date, the Ukrainian Airlines accident is the last case involving the shooting
down of a civil aircraft. It illustrates the trend of monetizing passengers’ lives. If state
authorities, regardless of motivation or circumstance, shoot down a civil aircraft,
monetary compensation appears to be due, either as a form of responsibility or as an ex
gratia payment. Nevertheless, the amount of compensation is critically unclear and
results in trade-offs between the responding state and the passengers’ states, for which
the Ukrainian Airlines case is an ongoing example.

2. Legal Consequences of Shooting Down Civil Aircraft
2.1. Does International Law Prohibit the Use Weapons Against Civil Aircraft?

This section considers arguments regarding the nature of the principle of non-use
of weapons to indicate binding states, or, in other words, to prove that it currently
represents a norm of universally binding customary international law.

2.1.1. Article 3 bis of the Chicago Convention as a Treaty Law

The Chicago Convention is a classic example of a law-making treaty with
193 UN members®®. On 10 May 1984, the 25th ICAO Session of the Assembly
(Extraordinary) adopted a Protocol relating to an Amendment to the Convention on
International Civil Aviation (the Protocol)®. It entered into force on 1 October 1998
and introduced Article 3 bis to the Convention. To date, 156 states have ratified the
Protocol®.

Article 3 bis prescribes three obligations for states and one for aircraft. On one
side, states must:

Paragraph a) — refrain from the use of weapons against civil aircraft in flight
and preserve the safety of persons on board in case of interception,

Paragraph b) — give orders for immediate landing or any other instructions for
the interceptor if a flight is not entitled to enter state airspace or if ‘there are reasonable
grounds to conclude’ that the aircraft is acting inconsistently with the purpose of the
Chicago Convention,

Paragraph d) — take measures for prohibiting the deliberate use of weapons
against civil aircraft.

37 Gilles, R. (17 January 2020) Canada Provides Money to Families of Those Killed in Plane Shot Down by
Iran. The Times of Israel. https://www.timesofisrael.com/canada-provides-money-to-families-of-those-killed-
in-plane-shot-down-by-iran/ [Accessed 10th April 2021].

% Convention on International Civil Aviation [hereinafter — Chicago Convention], Dec. 7, 1944,
15 UNTS 295.

3 ICAO, Resolution A25-1. supra note 24. P. 13.

% JCAO. Parties to the Chicago Convention, Secretariat. https://www.icao.int/secretariat/legal/List%
200f%20Parties/Chicago_EN.pdf [Accessed 10th April 2021].
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On the other side, an aircraft must:

Paragraph c) — obey the orders and instructions described in paragraph b).

Some authors debate on the legal framework of the Article 3 bis due to its
ambiguous or even controversial wording (Geif3, 2005; Cheng, 2017; McCarthy, 1984).
Their arguments are based on assumption that clause included in the final draft “must
refrain from resorting to the use of weapons”, instead of “must not use weapons”,
indicates parties’ intention not to create direct prohibition. Nevertheless, we are
convinced that even such wording does not destroy the common desire of the parties to
confirm the existence of the customary principle of non-use of weapons against civilian
aircraft which in any event seems to exclude any kind of weapons involvement.

Accordingly, Article 3 bis establishes the following framework. The aircraft
‘AA-001" registered in state A intrudes sovereign airspace of state B without
authorization, or ‘AA-001" obtained authorization but is acting inconsistently with the
purpose of the Chicago Convention. State B is entitled to give orders or any other
instructions to ‘AA-001’ to cease violations. ‘AA-001" is obliged to obey such orders
and / or instructions. State B is under the obligation not to use weapons against
‘AA-001".

It is not clear how the algorithm should be modified if an aircraft disobeys orders.
Moreover, no provision of the Chicago Convention or any other relevant norm of
International Air Law specifies the responsibility of states in case of nonfulfillment of
the obligations set in Article 3 bis.

Well-established norm of International Law proclaims that the state that is not a
party to a particular international treaty is not bound by it (Crawford, 2012; Shaw,
2017)%!. In this respect, it is worth noting that even among the states parties to the
Chicago Convention, almost 40 states, including two top-10 largest countries, the
United States and India, are not bound by Article 3 bis.

2.1.2.  Prohibition to Use Weapons Against Civil Aircraft as a Customary Law

The crucial point for states which are not parties to the Chicago Convention or
are parties to the Chicago Convention but did not ratify the Protocol is whether the
obligations prescribed by Article 3 bis constitute customary international law. There
are three options:

1) Article 3 bis is merely a provision of the treaty and does not create any
obligations for third states;

2) Article 3 bis is a codification of customary international law and, therefore,
for states not parties to the Protocol, its rules are binding as an international custom;

3) Due to subsequent state practise and opinio juris rules, Article 3 bis has
become customary international law.

Concerning the first option, we claim that in the modern world prohibiting the
use of weapons against civil aircraft is not a matter of treaty obligation between its
parties.

Regarding the second option, it is worth mentioning that the ICAO Assembly in
Resolution which introduced Article 3 bis and was adopted unanimously stated ‘the

61 Vienna Convention on the Law of Treaties, art. 34, May 23, 1969, 1155 UNTS 331.
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general desire of contracting states to reaffirm the principle of non-use of weapons
against civil aircraft in flight’®?, Representatives of states on the ICAO Assembly
admitted the reaffirmation of the existing prohibition. For example, Australia, Austria,
Cuba, Japan, and the Republic of Korea directly indicated the existence of the
mentioned principle, and the UK argued for ‘codification of the relevant International
Law’. Moreover, the ICAO Assembly highlighted that ‘none [of the delegates] had
denied the paramount importance of reaffirming the principle of non-use of weapons
against civil aircraft which had already been established in International Law’®.

Turning to the third option, we must note the following. On the one hand, an
analysis of aerial accidents shows that no state (with the exception of the Soviet Union)
involved in a major tragic aerial accident with civil aircraft claimed an absolute right
to shoot down civil aeroplanes. On the other hand, in some cases (El Al, Libyan
Airlines, and Iranian Airlines aerial accidents), states which perpetrated an attack
against civil aircraft preferred to compensate the families of victims on an ex gratia
basis (thus not acknowledging effective legal responsibility) (Leich, 1989). In general,
any event that involved the use of weapons by the state against civil aircraft was
condemned, regardless of the facts of the case and the grounds for justification by such
actors including the US, the UK, the Soviet Union, and Israel (Hughes, 1980; Foont,
2007; Beckham, 2015).

The ICJ in the North Sea Continental Shelf case with respect to international
custom formation stated that ‘an indispensable requirement would be that <...> State
practice, including that of States whose interests are specially affected, should have
been both extensive and virtually uniform in the sense of the provision invoked; — and
should moreover have occurred in such a way as to show a general recognition that a
rule of law or legal obligation is involved’®.

The potential persistent objection to the indicated rule might be the Soviet Union,
which in two cases of aerial accidents (Korean Airlines 1978 & 1983) rejected any
responsibility for shooting down civil aircraft and any form of compensation (including
ex gratia). The Soviet authorities argued the right to defend its airspace irrespective of
the type of aircraft and number of human beings on board. It is indicative that the
actions of the Soviet Union in two consecutive aerial accidents led the ICAO to adopt
Article 3 bis, which directly proclaims the prohibition to use weapons against civil
aircraft. Therefore, Article 3 bis, as an international treaty norm, raised a process ‘when
norms of treaty origin crystallize into new principles or rules of customary law’ with a
separate identity (Crawford, 2012).

Moreover, the Soviet Union changed its position by ratification on 24 August
1990 of the Protocol. The Russian Federation — a successor to the Soviet Union®

92 ICAO, Resolution A25-1. supra note 25. P. 15 (I—10); ICAO, Minutes of Plenary Meetings 25th
(Extraordinary) Session, ICAO Doc. 9437 A25-Resolutions, Minutes. P. 18.

3 ICAO, Minutes of Plenary Meetings 25th (Extraordinary) Session, ICAO Doc. 9437 A25-Resolutions,
Minutes. P. 30, para. 5; 31, para. 6; 37, para. 3; 56, para. 3; 64, para. 2.

% North Sea Continental Shelf (Federal Republic of Germany/Netherlands, Federal Republic of
Germany/Denmark), Jndgement of 20 February 1969, [1969] ICJ Rep. 3. P. 43, para. 74.

65 Constitution of the Russian Federation. Russian Federation Collection of Legislation. 2014, No. 31, Item 4398.
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(Crawford, 2006) — is bound by the provision of Article 3 bisj it sets Rules for the use
of weapons for state border protection in airspace with an elaborated algorithm®.

The International Law Commission (hereinafter — the ILC) stated that ‘the
effect of practice in line with the supposed rule may be nullified by contemporaneous
statements that no such rule exists’ (e.g., ex gratia payments in case of armed
conflicts)®’. Therefore, payment on an ex gratia basis is the simplest method to
intentionally impede the establishment of international custom.

We claim that generally in a case involving the shooting down of a civil aircraft,
there is no place for ex gratia payment. The payment is almost always (in seven out of
ten aerial accidents to date) given not ‘as a favour’ but as a legal consequence of
violating the prohibition to use weapons against civil aircraft.

Therefore, we submit that either within the second option (as a reaffirmation of
the principle) or within the third option (as a result of subsequent practice and opinio
Jjuris), the prohibition to use weapons against civil aircraft has a customary nature. As
such, it extends to each state of the world, irrespective of its participation in the Chicago
Convention or the Protocol.

Consequently, we argue that, to date, the prohibition of the use of weapons
against civil aircraft constitutes a customary rule of international law binding upon all
states.

2.2. Is There Any ‘Security Exception’ for Shooting Down Civil Aircraft?

This section elaborates upon three separate grounds for establishing the ‘security
exception’: Article 3 bis of the Chicago Convention, claims of injured states, and
Article 51 of the UN Charter. At the same time, the authors consider such exception as
a set of precautions that the state should take before an attack.

2.2.1. Article 3 bis Obligations as a Ground for Exception

The obligations contained in Article 3 bis provide a legal framework for potential
navigation failure of a civil aircraft, which aim for an outcome acceptable to both the
aircraft and the territorial state. However, the toughest question is What if the aerial
intruder to the territorial state does not obey orders and/or instructions? The reasons
for disobedience are not relevant and might range from the menacing hijacking of the
aircraft to the crew’s simple misunderstanding.

In this highly probable event, Article 3 bis does not provide direct guidance to
the territorial state. There are two possible options, which depend on whether or not the
nonfulfillment of obligation to comply by the aircraft allows the territorial state not to
follow its obligation not to use weapons.

Answering ‘yes’ leads to the conclusion that an aircraft’s slight deviation from
given orders may be assessed as a breach of its obligation to comply and could entail

% Decree of the Russian Federation Government ‘About the order of use of weapons and military equipment
in the protection of the state border of the Russian Federation in the airspace’. Russian Federation Collection
of Legislation. 2020, No. 9, Item 1201.

%7 International Law Commission. (2016) Report on the work of Its Sixty-Eighth Session, UN Doc. A/71/10.
Pp. 100—101.
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the immediate use of weapons against an ‘intractable’ aeroplane by the state. This
would be directly inconsistent with the purposes of the adopted Article 3 bis, one of
which is ‘to enhance further the safety of international civil aviation’®.

Accordingly, the norm of Article 3 bis, which represents one of the basic
principles of international civil aviation, inserted in Part I Chapter I of the Chicago
Convention ‘General Principles and Application of the Convention’, cannot be
dismissed by an aircraft’s slight deviation from given orders.

On the other hand, answering ‘no’ leads to the conclusion that any aircraft’s
actions do not affect the principle of non-use of weapons against civil aircraft in flight.
But this conclusion entails questions What were the reasons to oblige the aircraft to
obey orders and/or instructions? and, What legal or factual consequences should
follow in case of nonfulfillment of this obligation?

The answer comes from paragraph b) of Article 3 bis and one of the purposes of
its adoption. Paragraph b) of Article 3 bis provides a wide range of measures against
the intruder, which are not listed and are only limited by the rules of international law,
specifically by the prohibition to use weapons according to paragraph a) of Article 3
bis. The general purpose of Article 3 bis is ‘to enhance further the safety of international
civil aviation’®. Therefore, we conclude that the character and contents of measures
taken by the territorial state will generally depend on the degree of disobedience by the
aircraft, but these measures remain under the prohibition to use weapons.

Consequently, the analysis of Article 3 bis indicates that no exception can be
derived from the prohibition to use weapons against civil aircraft.

2.2.2. Exceptions Derived from Claims of States

Throughout the history of aerial accidents, exceptions to the principle of non-use
of weapons against civil aircraft have been repeatedly discussed both by the states that
have shot down an aircraft and the victim states’®.

Israel, in the Libyan Airlines case, claimed the ‘security exception’ at the 19th
ICAO Session of the Assembly (Extraordinary) (Phelps, 1985)”!. It stated that the
accident was the result of ‘errors and omissions on the part of the Libyan aircraft and
the Egyptian control system which had led the Israeli air defence system to assume that
the aircraft had penetrated closed military zone in Sinai on hostile mission’’?.

To date, there have been two major proceedings concerning aerial accidents
involving civil aircraft before the ICJ: Aerial Incident of 27 July 1955 (Israel
v. Bulgaria; United Kingdom v. Bulgaria; United States of America v. Bulgaria) and
Aerial Incident of 3 July 1988 (Islamic Republic of Iran v. United States of America).

% ICAO, Resolution A25-1. supra note 24. P. 15 (I—10).

% ICAO, Resolution A25-1. supra note 24. P. 15 (I—10)

70 The Aerial Incident of 27 July 1955, Memorial of the United States of America, supra note 8. p. 210; The
United States of America National Archive. (1988) Statement by Assistant to the President for Press Relations
Fitzwater on United States Policy Regarding the Accidental Attack on an Iranian Jetliner Over the Persian
Gulf. https://www .reaganlibrary.gov/research/speeches/071188b [Accessed 10th April 2021].

"V ICAO, Minutes of Plenary Meetings 19th Session, supra note 13. P. 50.

2 1CAO, Minutes of Plenary Meetings 19th Session, supra note 13. P. 50.
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In the Aerial Incident of 3 July 1988 case, the US, as the state that shot down the
civil aircraft, claimed the ‘necessity to protect essential security interest’. In objections
to Iran’s Memorial, the US stated that Vincennes’ crew protected the ‘security interest
of the United States’”>.

Moreover, in the Aerial Incident of 27 July 1955 case, the US, as a state of the
victims, referred the Court several times to the ‘security necessity’ and ‘security
considerations’ but argued the lack of evidence that Bulgaria’s actions were under such
security exceptions and insisted upon establishing legal responsibility. It claimed that
‘the cases where bringing a plane down is resorted to must be justified by special
security considerations, which were not asserted to be present in this case [emphasis
added]’"™. Accordingly, the US consistently argues in favour of the security exception
to the principle of non-use of weapons against civil aircraft.

Notably, in every case mentioned, states (Israel, Bulgaria and the US) preferred
to provide payments on an ex gratia basis. That leads us to conclude that when the
‘security exception’ issue is on the agenda, states, even when providing compensation,
prefer to do it ex gratia. We argue that in such cases, the ex gratia character of payment
is intentionally used to emphasize the denial of responsibility for the civil aircraft shot
down due to security considerations.

Nevertheless, it is disputable that the claims of only several affected states
constitute an explicit and universally recognized exception to the fundamental principle
of non-use of weapons against civil aircraft. So far it has not been settled that security
considerations empower states to lawfully shoot down any invading civil aircraft.

2.2.3. Article 51 of the UN Charter as a Basis for Exception

Generally, there are two main options for the legitimate use of force by a state:
under the UN Security Council resolution (Article 39 of the UN Charter) or as self-
defence (Article 51 of the UN Charter).

Concerning Article 39 of the UN Charter, it is worth noting that violation of the
sovereign airspace and subsequent decision-making process regarding the aircraft take
place immediately. Therefore, addressing the issue of such situations to the UN
Security Council is objectively unfeasible.

It is worth noting that paragraph a) of Article 3 bis contains a clause which
proclaims that ‘this provision [prohibition of use of weapons against civil aircraft in
flight] shall not be interpreted as modifying in any way the rights and obligations of
states set forth in the Charter of the United Nations’ (Chicago Convention, 1944).
Moreover, the ICJ confirmed that the inherent right to self-defence exists under
customary international law as well as under the UN Charter (Shaw, 2017)7°.

Therefore, we claim that the only grounds for the use of weapons against civil
aircraft invading sovereign airspace might be self-defence under Article 51 of the UN
Charter (Linnan, 1991).

73 The Aerial Incident of 3 July 1988, Memorial of the Islamic Republic of Iran, supra note 28. P. 229.

74 The Aerial Incident of 27 July 1955, Memorial of the United States of America, supra note 7. P. 210.

7> Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States), Merits,
Judgement, 1986 1.C.J. 14, 94 (June 27).
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Individual attempts to substantiate exceptions from prohibition to use weapons
against civil aircraft have taken place in legal doctrine. For example, Brian E. Foont
proposed a four-step algorithm for allowing the use of weapons against civil aircraft:

1) the territorial state, in the event of airspace intrusion by civil aircraft, must
give orders and/or instructions to land or to leave,

2) the aerial intruder continues the violation, takes no actions to obey given
orders, and there are no objective reasons for disobedience,

3) the territorial state assesses threats from the aircraft as ‘more than mere
speculation’ (hijacking, engagement in terroristic act or perfidy, moving towards a
populated area or vulnerable targets, e.g., secret military base),

4) in compliance with the mentioned preconditions, the territorial state has the
right to shoot down the aircraft, with further ex gratia compensation to victims’
families and the injured (Foont, 2007).

Without calling into question the substantial reasonableness of the algorithm, we
argue that shooting down a civil aircraft in flight generally leads to the deaths of a
considerable number of people and, therefore, requires the utmost solid factual and
legal grounds. From our point of view, such legal grounds might be not only
disobedience or threat, but the state’s inherent right to self-defence.

Article 51 of the UN Charter authorizes ‘self-defence if an armed attack occurs
against’ a state. Judge James Richard Crawford supports a broader approach, which
indicates that Article 51 does permit the exercise of self-defence against non-state
actors (Crawford, 2012). This approach has evolved since the 9/11 terrorist attacks, for
which al-Qaeda took responsibility and consequently became the target of the US self-
defence campaign.

It is crucial that those 9/11 terrorist attacks, which took place on 11 September
2001 in New York, Washington, D.C., and Pennsylvania, were, unfortunately, post
factum regarded by the UN Security Council as ‘threats to international peace and
security’’®. The attacks were committed with four hijacked civil aircraft: two were
directed to the World Trade Centre’s Towers, one to the Pentagon, and one crashed in
Pennsylvania. The 9/11 attacks stand as the gravest acts of terrorism: 2,977 victims and
19 terrorists died; more than 6,000 people were injured.

Even a hypothetical projection of a similar situation forces us to weigh the right
to preventive self-defence against the safety of passengers on the aircraft. On the one
hand, it would have been a difficult call for the US authorities to shoot down the aircraft
involved, and thus put at stake the principle of non-use of weapons against civil aircraft
in flight. But on the other hand, neutralization of those hijacked aircraft would have
saved many more lives on the ground (sadly, facts show that in the 9/11 attacks,
246 victims were passengers and crew, whereas 2,731 people died on the ground).

Therefore, we argue that the only valid ground for the use of weapons against
civil aircraft might by the inherent right of the state to self-defence, according to
Article 51 of the UN Charter. It constitutes the ‘security exception’ to the established
principle of non-use of weapons against civil aircraft in flight. This exception may
result in dramatically grave consequences and the deaths of people and, therefore, is
under a set of precautions, including but not limited to:

76 S.C. Res. 1368 (Sept. 12, 2001).
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1. Orders and/or instructions to land or leave (arising from Article 3 bis);

2. Analysis of reasons which might have caused disobedience (Foont, 2007);

3. Analysis of actual threats posed by the aircraft’s trajectory approaching huge,
inhabited areas (e.g., big cities, capitals), strategic objects of civil infrastructure (e.g.,
hydro or atomic electric power stations) or military objects (Foont, 2007);

4. Employment of other ‘non-lethal’ measures aimed to inform the aircraft crew
about unlawful invasion and, if applicable, to force it to land or leave with minimum
possible damage to its safety (in the light of the purpose of the Chicago Convention to
enhance the safety of civil aviation).

2.3. How Much Do Passengers’ Lives Value?

This section reflects on the appropriate legal consequences for the state which
has shot down a civil aircraft and provides an analysis of various approaches to
compensation calculation.

2.3.1. Are there any alternatives for monetization of human lives?

The position of this paper is that every violation of the prohibition to use weapons
against civil aircraft in flight entails certain legal consequences. The predominant
practice of aerial accidents shows that the sole and routine consequence of shooting
down a civil aircraft is monetary compensation. Such compensation usually covers the
loss of lives and, occasionally, of property.

In fact, there are several instruments of compensation as a legal consequence for
the loss of lives arising from aerial accident. For example, Montreal Convention 19997
as a successor of the Warsaw Convention 19297 contains rule on the liability of the
carrier in case of death or injury to the passengers. However, universal application of
the mentioned rule in respect of the elaborated issue is precluded by the limits of the
carrier’s liability in case where ‘such damage was not due to the negligence or other
wrongful act or omission of the carrier or its servants or agents’ (article 21 of the
Montreal Convention). Moreover, the issue at stake is responsibility of the state for
internationally wrongful act rather than liability of the private company for loss of lives.

The question is whether compensation or, in other words, monetization of lives
should be tolerated as an acceptable cost for taking human life. Sadly, due to the
irreversible character of damage caused, payment seems to be the only option.

However, we argue that in any case, compensation should not be the only
consequence. The due compensation might be accomplished by:

1) official apologies,

2) proper investigation and, if applicable, corresponding measures with regards
to the officials in charge,

3) a system of various measures to assure the non-repetition of tragedy to the
highest possible degree (e.g., to provide training for military staff on international

77 Convention for the Unification of Certain Rules for International Carriage by Air. 28 May 1999, 2242 UNTS 309.
78 Convention for the Unification of certain Rules relating to International Carriage by Air. 12 October 1929,
137 UNTS 11.
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aspects of civil aviation functioning, to improve communication among Air Traffic
Control services worldwide, to develop cooperation on the international level in the
field of civil aviation safety, etc.).

2.3.2. The value of passengers’ lives — is there a standard?

Previous aerial accidents show that the states that shot down aircraft offered
and/or provided radically different amounts of compensation. In the Pan Am case,
Libya provided the largest payment of $2,700,000,000 for the 270 victims
(810,000,000 per victim) (Beckham, 2015)”. In the El Al case, Bulgaria made the
lowest total payment of $195,000 for 22 Israeli victims (approximately $8,000 per
victim)®,

The US in the Iran Airlines case and Ukraine in the Siberian Airlines case
provided approximately $200,000 per victim (Beckham, 2015). China, in the Cathay
Pacific case, provided £367,000 (or approximately $1,000,000 according to the
exchange rate in 1954) for the nine people who died, the eight survivors, the baggage,
and loss of the aircraft®!.

The UK made a remarkably different claim in the Aerial Incident of 27 July
1955 case. 1t requested different amounts of compensation for the five victims. The
‘amount claimed in respect of pecuniary loss arising from death’ was determined as
£40,000 for Mr Jack Brass, £9,850 for Mr Herbert Laster, £4,800 for Commander
S.R. Hinks, £1,850 for Master C. Foxworthy-Windsor and £1,500 for Mrs M.
Morgan®?. It is unclear what factors influenced the different amounts of compensation
to the extent that Mrs Morgan’s life ended up costing more than 26 times less than Mr
Brass’s life.

We assume that different claims might be explained by a flexible approach to
calculating the ‘loss arising from death’. Compensation paid to the families might have
depended on the victim’s salary, activities, or other relevant factors. At the same time,
such an approach touches upon two problematic issues. The first issue is whether it is
possible to objectively calculate the value of a person’s life and even acknowledge that
one life is valued less than the other.

The second issue relates to the broader matter of interstate negotiations
concerning compensation. Some questions arise. What if states are unable to settle the
amount? Who should adjudicate on the matter? How? The ICJ has never considered
such matters substantively. However, at present, in the 2020 Ukrainian Airlines case,
Ukraine refused to accept Iran’s offer of compensation for $80,000 per victim. It
announced that, if negotiations fail, they will appeal to international arbitration courts,
the ICJ®.

”Wald, M. L. (Wednesday 29 May 2002) Libya is Offering to Pay $2.7 Billion for Pan Am Blast. New York
Times. P. Al.

80 Jewish Telegraphic Agency Daily News Bulletin New York. (Tuesday 4 June 1963) Bulgaria Agrees to Pay
$195,000 to Israel for Shot Down Plane. P. 2.

81 The Times. (Saturday 24 July 1954). P. 8.

82 The Aerial Incident of 27 July 1955, Memorial of the United Kingdom, supra note 8. Annex. P. 42.

8 National News Agency of Ukraine — Ukrinform. (18 May 2020) Plane Crash in Iran: Ukraine Ready to
Appeal to International Court of Justice. https://www.ukrinform.net/rubric-polytics/3027251-plane-crash-in-
iran-ukraine-ready-to-appeal-to-international-court-of-justice.html [Accessed 10th April 2021].
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In this respect, the most notable example is the largest payment offered and
provided by Libya in the Pan Am case. This case was not even about shooting down
the civil aircraft; it was rather about Libyan officials contributing to the terroristic act.
The amount of compensation was the result of more than ten years of unprecedented
political pressure on Libya from both the UN and individual states, with the US and the
UK as major actors. What is critically indicative of negotiations of this type is that, in
this case, external concessions on the part of the victim states determined the amount
of compensation. Moreover, when in 2003 one concession (to remove Libya from the
US ‘list of designated state sponsors of terrorism’ (Beckham, 2015) was not fulfilled
timely®*, Libya did not provide the third transfer to the victims (Schwartz, 2007).
Eventually, they approved the transfer in 2008, only after the US had removed Libya
from the list in 2006,

Therefore, negotiations regarding the legal consequences of violation of the
non-use of weapons against civil aircraft principle are very often dependent on politics
and show neither consistent practice regarding compensation amounts, nor how the
procedures are applied.

2.4. Driving Force in case of Aerial Accident:
The Domain of Law or the Domain of Politics?

Provided analysis of aerial accidents and its consequences leads us to reflect on
the overlapping domains of law and politics. The critical contiguity of law and politics
in the field results from three paradoxical premises. First, despite the existence of the
principle of non-use of weapons against aircraft, airliners are still shot down (the latest
example being the Ukrainian Airlines case in January 2020). Second, despite any
circumstances justifying the ‘security exception’, a state which shoots down an aircraft
still faces condemnation from international organisation and individual states. Third,
despite the issue of responsibility for the accident, in the vast majority of cases, states
which shoot down airliners make payments in respect to the victims.

Moreover, the payment for human lives, very often labelled as ex gratia, seems
to be an inevitable but self-sufficient consequence of shooting down a civil aircraft. In
contrast, the acceptance of responsibility seems to be irrelevant. Finally, the amount of
payment turns out to be a purely political matter, very often depending on external
political factors and concessions.

Overlapping of law and politics is an inevitable trend in the modern world,
especially in the field of international relations. Nevertheless, our position is that the
goal of International Law must be to safeguard, at minimum, the essential values upon
which the international community rests. Without doubt, international civil aviation
rests on the principle of non-use of weapons against civil aircraft in flight. This very
principle must be proclaimed as a universally legal binding customary rule of
International Law, to which this article aims to contribute.

8 The United States of America. Department of State. (2006) Press Release, U.S. Diplomatic Relations with
Libya. https://2001-2009.state.gov/secretary/rm/2006/66235.htm [Accessed 10th April 2021]; see also
Kaplan, E. (2006) How Libya got off the List. Council on Foreign Relations.
https://www.cfr.org/backgrounder/how-libya-got-list [Accessed 10th April 2021].

8 The United States of America. Department of State. (2008) Press Release, Implementation of the Libyan
Claims Settlement Agreement. https://2001-2009.state.gov/r/pa/prs/ps/2008/oct/111600.htm  [Accessed
10th April 2021].
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Conclusion

Aerial accidents arising from shooting down civil aircraft by states continue to
occur in the modern world. Case studies reveal several common trends in the field:

1. If a state shoots down a civil aircraft, it accepts responsibility for the accident,
and, subsequently, provides monetary compensation to the victims.

2. A state may shoot down a civil aircraft yet refuse to accept responsibility for
the accident. In particular, the state may rely upon the ‘security exception’. In these
circumstances, previously, states preferred to provide payment on an ex gratia basis to
the victims. The unique exception was the Soviet Union, which rigorously protected its
sovereign airspace to the detriment of civil aviation safety but ratified the Protocol
regarding Article 3 bis in 1990.

3. Every state which shoots down a civil aircraft faces unanimous condemnation,
even if its actions formally fall under the ‘security exception’.

Second, we conclude that to date, the prohibition against using weapons against
civil aircraft in flight constitutes the customary rule of international law binding upon
all states. We support this position with the case studies of relevant aerial accidents that
show sufficient state practise and opinio juris. Therefore, as our analysis demonstrates,
any state is bound by the prohibition to use weapons against civil aircraft in flight.

Third, we acknowledge the existence of the ‘security exception’ from prohibition
to use weapons against civil aircraft in flight. However, this ‘security exception’ cannot
be derived either from Article 3 bis or from claims of several affected states. We argue
that the only relevant grounds for the ‘security exception’ is Article 51 of the UN
Charter, which proclaims the inherent right of the state to self-defence. As the ‘security
exception’ leads to tragic consequences (above all, the deaths of passengers and crew),
any derogation from the prohibition to use weapons against civil aircraft must be under
a set of precautions.

Four, compensation reflects the inevitable monetization of human lives.
Nevertheless, we argue that it should not be the only ‘simple’ legal consequence for
shooting down a civil aircraft in flight. Moreover, the negotiation practice of states
shows that we are currently witnessing a highly controversial reality of trade-offs
between the respective states, in which compensation amounts are occasionally
affected by external political factors that are neither transparent nor predictable.
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BBenenue

Oo6menssectHo, uto IIponoBonbcTBeHHas u Cenbckoxo3siicTBeHHass Opranu3za-
mus O0benuuaeHHbIx Harwid (PAO) sBisieTcs crienuaIn3upoOBaHHBIM YUPEKICHUEM
OOH, HanpaBieHHBIM Ha Pa3BUTHE U COBEPIICHCTBOBAHUE BCEX Cep UeTI0BEUECKOM
NEeSTeIbHOCTH B OOJIACTH CENbCKOTO XO3SMCTBA, MPOM3BOJACTBA IMPOJIOBOJILCTBUS,
peav3anuy NpaBa Ha MUTaHUE TOBCEMECTHO, Ha I100aJbHOM YpoBHE. B cBsi3U ¢ 3TUM
OCHOBHBIE €T OPTaHM3AIMK BKJIIOYAIOT B ce€0sl yBEIWYEHHE MPON3BOAUTEIBHOCTH
CEJIbCKOXO3SIICTBEHHOTO CEKTOpA, MOBBIIIEHUE CTEMIEHH OCYIIECTBJICHHs TpaBa Ha
JOCTaTOYHOE M Ka4ECTBEHHOE MUTAHUE, NOIJEPKAHUE U COAEHCTBHE POCTY MUPOBOI
skoHomuku. Kpome toro, mangemuss COVID-19 nocnyxkuna npuauHON MOSBICHUS
HOBBIX PHCKOB B 00€CII€YeHUH POJOBOIBCTBEHHOI 0€30IaCHOCTH HE TOJIBKO ySI3BU-
MBIX KaTe€ropHii, HO U HACEJIEHUS IJIAHETHI B LIEJIOM.

Brictynas nox srunoit OOH, Opranusanus B paMkax cBoei pab0Thl IPUHUMAET
BO BHMMaHWe pe3oonuto ['enepanbHoii AccamOien 71/245, npunsaryio 21 nexkabps
2016 r., mo Ha3zBaHueM «CelIbCKOXO3SIIICTBEHHOE pa3BUTHE, MPOJIOBOJILCTBEHHAS
0€30MacHOCTb U MUTAHUEY, TJI€ MOATBEPHKIAETCS MPABO KAXKIAOro 0€3 UCKIIIOYEHUS Yye-
JIOBEKa Ha MUTaHHe 0€30IaCHOM, KaUeCTBEHHOM MHUIIEH B TOCTATOYHBIX KOJNYECTBAX.
B noxymeHTe moguepKkuBaeTcs, 4To TaKUe ysI3BUMbIE KaTETOPUHU HACENICHUS TUIAHETHI,
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KaK KOpEeHHBIC HapoJIbl, 001a1al0T (hyHITaMEHTAIBHBIM MPAaBOM OBITh CBOOOTHBIMU OT
roJI0/1a ¥ TOJHOIICHHO PEeaN30BhIBATh U Pa3BUBATh CBOM YMCTBEHHBIC U (PH3HUECKHUE
ciocoOHOCTH. [103TOMY HAATIEKUT JTOJKHBIM 00Pa30M OTHOCUTHCS K MX MPOJIOBOIb-
CTBEHHBIM TIOTPEGHOCTSM' .

K tomy xe, neiictBys ot ee umern, DAO criocoOCTBYET MPETBOPEHUIO B )KU3HB
Heneit YcroituuBoro Pa3Butus, 3akperuieHHbix B [loBecTke AHs B 006J1aCTH yCcTONYN-
Boro pasButus a0 2030 r., cpeau KOTOPBIX JUKBHIALUS HUILETHI, UCKOPEHEHUE
rojiofia, Xopolee 370poBbe U OJaronoiyyue, reHJIepHOEe PaBEeHCTBO M TaK Jajee.
Hampumep, LIYP Ne 2 — nukBumanms rosoaa, obecredeHrne MpoJ0BOIbCTBEHHON
0€30MacHOCTH, yJIy4llIeHHE MUTAHUS U COJIEHCTBUE YCTOMUMBOMY Pa3BUTHIO CEJIb-
CKOT'O XO3sICTBa — HMMeeT HernocpencTBeHHoe otHomenne Kk mannary @AO. Kpome
TOTO, 337a4a No 2.3 B paMKax JaHHOW eI 3aKII0YaeTCsl B YBEJIUUCHUH TPOU3BO/IH-
TEJNBHOCTHU CEJIBCKOTO XO35ICTBA 3a CYET aKTUBHOT'O BOBJICUEHHS KOPEHHBIX OOIIMH,
ceMelHbIX (pepmepcTB, pbIOOIOBOB M coOupaTeneil U NMpeaOCTaBICHUS UM PaBHBIX
[paB Ha TEPPUTOPHIO, IIPUPOIHBIE PECYPCHI, HHPOpMAIHIO, PUHAHCHPOBAHUE, a TAKKE
BO3MO>XHOCTH BHECTH CBOM BKJIaJl B pa3BUTHE HALMOHAJIBHBIX PHIHKOB U PErHOHAIb-
HOIf 5koHOMUKHK®. OJHUM M3 BaKHBIX TI0Ka3aTeleil 3/1ech BBHICTYNAET CPeIHUI J0XO0
IpeJcTaBuTeNeil KOPEHHOrO HACEJIeHNUs, 3aHATOrO B CEJIbCKOM XO3SHCTBE.

Posb KOpeHHBIX HAPO0B B BONIPOCAX MPOAOBOJIbCTBEHHON 0€30MaCHOCTH

[Monneprkka, okazpiBaeMasi KOpEHHBIM Hapo1aM, — HeoThemiemas 3ai1aqa DAO
Ha MMyTH K JIOCTHKEHUIO TIOBCEMECTHOH MPOJ0BOJILCTBEHHOM Oe3onmacHoctu. [Ipomo-
BOJILCTBEHHAs1 0€30MaCHOCT, M0 ONPENEICHUI0 OpraHu3alny, JaHHOMY Ha Bcemup-
Hol koH(pepeHnyH B Pume 1974 r., mpeacrapisieT co60i Takoe COCTOSTHUE, «KOT1a BCE
JIIOJM BCerja UMEIT (PU3MYECKUM, COLMANIbHBIM U IKOHOMUYECKHM JOCTYyN K J0CTa-
TOYHOMY KOJIMYECTBY O€30MAaCHOTO U MUTATEIBHOTO MPOIOBOJILCTBUS JIJIs YAOBIETBO-
pPEHUS CBOMX TUETHYECKUX TOTPEOHOCTEN U MUIIEBBIX MPEAMOYTESHUH 151 BEACHHS aK-
THUBHOH U 310pPOBOM KU3HU.

B pamkax Takoii ro0anbHOI MUCCHH HEBO3MOXHO OOOHTH CTOPOHO# abopUTeH-
HOE€ HaceJeHWe: OHO HE MPOCTO ABISETCA ONHOW U3 YSI3BUMBIX KaTETOpUW >KUTENEH
IUTAaHETHI, @ BHICTYIIAET PaBHBIM HMApTHEPOM B BOMPOCAX MOAJCPKAHUS YCTOHYHNBOTO
Pa3BUTHSL.

[Mouemy xe ®AO ynenser 0cob0 NPUCTATHLHOE BHUMAHUE MOJOKECHUIO KOPEH-
HOro HacesieHusi? Bo-nepBbIX, KOpEHHbIE HAPOJbl COCTABIAIOT OKoio 80% >THHYE-
CKOTO pa3zHOO00pa3us BCEro yeloBeuyecTBa Ha IuiaHeTe. KonnyecTBo UX npeacraBuTe-
Jieil HacuuThIBaeT npuMepHo 370 MIIH 4YelIOBEK, a HACEJSIOT OHU BCE KOHTUHEHTHI
3emnu. B wactHocTH, B JlatnHCKON AMepuke npokuBaet 6onee 800 KOpEeHHBIX HAPO-
JI0B, HACUMTHIBAIOIMIKX 42 MJTH U cocTaBisiromux 8% ee Hacenenus (Angulo, Solano &
Tamayo, 2018:167). O6masics Ha 500 pa3aHyHBIX A3bIKAX U ABISASICH HOCUTEISIMU Ca-
MOOBITHBIX 3HAHWU, OHU JICTIAIOT PETHOH CAMBIM KyJIETYPHO MHOTOOOPA3HBIM.

"Pesomonuss 71/245, npunstas DenepanbHoii Accambneeir OOH 21 mekabps 2016 1., mo Ha3BaHHEM
«CenbCKOXO03SHCTBEHHOE Pa3BUTHE, IMPOJOBOJIBCTBCHHAs OE30IACHOCTh M IUTAHUE». PEXHM J0CTyma:
https://undocs.org/ru/A/RES/71/245 (nata obpamenus: 20.10.2020).

2 CMm.: oduumanbHeii caiit Opranuzauuu O6beauHeHHbIX Haumii. Pexum mocryma: https:/www.un.org/
sustainabledevelopment/ru/sustainable-development-goals/ (nata obpamenus: 20.10.2020).
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Cnenuansubiii goxnaguuk OOH mo Bompocam KOpEeHHBIX HApOAOB I'-H Xoce
Maptunec Ko6o, Oyaydun yOexIeHHBIM B HEOOXOAMMOCTH COXPAaHEHHS UX YHUKAITb-
HOW KyJBTYpBI H OCOOBIX TPaJUIMA, BEICTYIAJ C MPU3BIBAMH O pa3pabOTKe rocyaap-
CTBaMH CBOJIa PYKOBOJSIIMX IMPHUHLIMIIOB, KAaCAIOUIMXCsA KOPEHHbIX HAponIoB. Taxxke
r-H X.M. KoGo mepBbIM copmyaupoBan pa3BepHyToe omnpenenenue: «KopeHnoi
HapoJ — 3TO KOPEHHbIE OOIIMHBI, HAPOJHOCTU U HALMU, COXPAHAIOIIUE UCTOPHYE-
CKYIO IIPEEMCTBEHHOCTH C 00ILIECTBAaMH, KOTOPBIE CYIIECTBOBAJIU /10 BTOPKEHUS 3aBO-
eBaTeliel ¥ BBEJIEHUS KOJIOHMAJILHOW CUCTEMBI U Pa3BUBAIMCH HA CBOMX COOCTBEHHBIX
TEPPUTOPUSIX, CUUTAIONIHE CEOSI OTTUYAIOIIMMUCS OT IPYTHX CI0EB 00IIecTBa, Mpeod-
JIAIAIOIIUX B HACTOALIEE BPEMsI HA 3TUX TEPPUTOPUAX WIH HA YACTH 3TUX TEPPUTOPHID»
(Abashidze & Ananidze, 2011:15). K Tomy ke, pabora ®AO B oTHOmIEHNH abopure-
HOB TIpoBOoAMTCA B nyxe KoHBeHIMM o OwmonormdyeckoM pasHooOpasum 1992 r.,
B IIpeamOysie KOTOpOI BbIpakaeTcsi 0OECIOKOSHHOCTh B CBSI3U C «CYIIECTBEHHBIM
COKpaleHrneM Ouopa3zHooOpa3us B pe3ylibTaTe HEKOTOPHIX BUAOB YEIOBEUECKOU
JeSITEILHOCTI.

Bo-BTOpBIX, KaKk HU CTPAHHO, 3TU TPATULMOHHBIC 3HAHUSI HEPA3PBIBHO CBS3aHbI
¢ po0IeMOoi MPOIOBOJIBCTBEHHON 06€30MmacHOCTH. MHOKECTBO pa3IMUHbIX KOPEHHBIX
HApOJIOB THICAYEIIETUSIMHU MCTIOIH30BAIIN ONPEICICHHBIC BUIbI PACTCHUN U JKUBOTHBIX
B MHIIY, B MEAUIIMHCKHUX LEJSAX WIN JUISl OCYIIECTBICHUS MHBIX aCTEeKTOB JKU3HEesI-
TENBHOCTH. B HacTosImee BpeMs MIIUTHOHBI ()epMEpPOB M3 YHCIIa KOPSHHBIX HAPOIOB
3aHUMAIOTCS UMEHHO TPAIUIIMOHHBIM CEITECKUM X03SIICTBOM, TIOCPEIICTBOM KOTOPOTO
OOIIMHBI MOIYYa0T JOCTaTOYHO MPOIOBOIBCTBHS, HEOOXOAMMOTO ISl peaTH3aliu
MOJIHOLIEHHOM ku3HeaesTeabHocTu. Kpome Toro, BeaeHHe TpaauLMOHHOTO 3eMIleie-
nvsi, pbIOOJIOBCTBA, COOMPATENHCTBA, OXOTHI CIIOCOOCTBYET MOAJIEPKAHUIO YPOBHS
OMOJIOrMYECKOT0 Pa3HO00pa3Hsi U COXPAHEHUIO YCTOWYMBOCTU COCTOSIHUS OKpYKaro-
mieit cpensl. [IpakTuka ocyliecTBICHHs TPAIUIIMOHHOTO X03sICTBAa OKa3bIBAET BIIMS-
HUE KaK Ha HKOCHCTEMY B II€JIOM, TaK M, B YAaCTHOCTH, Ha JIaHAIA()T MECTHOCTH,
pecypchl MECTHBIX BOJI0EMOB 1 o4B. BnobaBok, B [IpeamOyie Toit ke KonBenuuu o
OMOpa3HO00pa3UM MOAUCPKUBACTCS «OOJIBIIAST 3aBUCMMOCTh MHOTHIX MECTHBIX OOIITUH
Y KOPEHHOTO HaCeJICHUS, SIBISTFOIINXCS XPAaHUTEISIMHU TPAIUIIMOHHOTO 00pasa KU3HH,
OT OMOJIOTHYECKHUX PECYypPCOBY.

®AO craButr nepen coboil 1enb pa3pabOTKH KOHKPETHBIX CPOYHBIX MEp IO
MIPEIOTBPALIEHUIO HCUE3HOBEHHUS 3TUX LIECHHBIX 3HaHUH U npakTuk. [lo ee nHULIMAaTHBE
BIIEPBBIE MOJTYYHIIa MEKTYHAPOIHOE IPU3HAHNE KOHLIECTILUS MpaBa 3eMJIEIENbLIEB, 3a-
HUMAIOUIMXCS TPAAUIIMOHHBIM BHJIOM XO3SHCTBA W TEM CaMbIM pEANM3YIOLIUX Ha
MpaKTUKE TPaJWLMOHHbIE 3HAHUSA B pPaMKaX CBOMX KOpPEHHBIX oO0muH. CooTBET-
CTBEHHO, MEPBBIM B CBOEM POJI€ MEXIYHAPOIHBIM COTJIAIIEHUEM CTall COPMYIUPO-
BaHHbI DAO MexayHapoaHbIH TOTOBOP O T€HETHMUECKUX pecypcax pacTeHUW st
MPOU3BOJCTBA MPOJOBOJILCTBUS M BEICHUS celbckoro xo3siictBa 2004 r. B Hem
3aKpervIeHbI TIpaBa (hepMepoB, Cper KOTOPHIX MPABO HA 3aITUTY TPATUIIMOHHBIX 3HA-
HUH, paBHOTIPABHOE yYaCTUE B PACTIPEIEIICHUN TIOTYyYaeMbIX OT T€HETHYECKHUX Pecyp-
COB BBITOJ, Y9acTHE B TPHUHATHU DPEUICHUH IO WX COXPAHEHUI0O W yCTOHYHBOMY
ncnonb3zoBanno. B 2009 r. opranuzanusi omyOaMKoBalia JOKYMEHT I0J Ha3BaHUEM
«FAOQO and Traditional Knowledge: the Linkages with Sustainability, Food Security and
Climate Change Impacts», r1ie mosicHsieTCs 3HaU€HUE B3aUMOCBSI3H MEXK/Ty TIOHSATHSIMHU
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TPAJUIIMOHHOTO YKJIAJa JKU3HU U TPOJOBOJILCTBEHHOTO OJIArOMOIydHsl B yCIOBUSAX
KIIMMAaTUYECKUX N3MEHEHHH.

B-TpeThux, KOpeHHBIE HAPOJbl, KAK HUKAKas Apyras KaTeropus >KUTeNel ria-
HETHI, 3aBUCHMa OT MpPOOJIEeMbl W3MEHEHHs KiuMmara. ECTEeCTBEHHO, CTHXUITHBIE
OencTBHs, pe3Kasi CMEHa MOTro/Ibl OKa3bIBAIOT MPSIMOE BO3/ICHCTBHE HA YPO)KaHOCTH,
YTO, B CBOIO OUY€pe/lb, BIMSIET Ha IeMOrpauio U ypoBEHb OJaronoiayyusi KOpEHHBIX
oOuuH. Pruckys nonecT 60bline MOTEPH, OHU BBIHYKJICHBI IIEPECENATHCS C NCKOH-
HBIX TEPPUTOPUN U YACTHYHO WJIH JIAXKE MOJIHOCTHIO MEPECTPauBaTh CUCTEMY BEJICHUS
HATYpaJIbHOTO XO34HUCTBA, YTO JAJIEKO HE BCETAa MPOUCXOIUT yAayHO.

MexnyHapoaHO-TIpaBOBasl 3allliTa KOPEHHOT'O HACENIEHUS YHUBEPCAIBLHOTO
YpOBHS 00JIaZlaeT TOCTATOYHO IMIMPOKOW JTOKyMeHTaabHOU 0a3zoi. Cpenn mpaBOBBIX
aKTOB, MMECIOIINX 3HaUYCHUE B AaHHOM cirydae, YcraB OOH, Beeobmas nexmapamms
0 TpaBax 4enoBeka, MexyHapoaHbIC MMAKTHI O MpaBax yenoBeka, Jekmapamus OOH
0 MpaBax KOPEHHBIX HAPOJOB, JOKYMEHTHI, JTOKJIA/Ibl, OTYETHI, aHATTUTUIECKHUE UCCIIe-
JIOBaHUs CIIEIMAIM3UPOBAaHHBIX yupexxaennit OOH.

B cBsi3u ¢ atum @AO co3pana psig mporpaMm U MPOEKTOB, CBSI3bIBAIOIINX MEXITY
co00if BOMpOCHl U3MEHEHUSI KJIUMaTa, IPeIyNpeKICHUS] pUCKOB U COXPAHEHHUS TPaIu-
UMOHHBIX 3HaHuW. Tak, B 1996 r. B pamkax BcemupHOro npoaoBOJbCTBEHHOIO
caMMuTa ObLT pa3paboran ['moGanbHbBIN MIaH NeicTBUM, BKIIOYAIOMINN PEKOMEHa-
WU 110 yBEIUYEHHUIO 3()(HEKTUBHOCTH MEXaHM3MOB 3aIIUTHl HACEJICHHS OT TOCIeN-
CTBUI M3MEHEHMI KiIiMMaTa. B OKyMeHTe OTnenpbHOe BHUMAaHHE aKIICHTHPOBAHO Ha
Ba)KHOCTh YYaCTHsI MECTHBIX KOPEHHBIX OOIIMH B MPUHSATHH PEIICHHIA 10 BHEAPECHHIO
TeX WM MHBIX Mep M0 0opb0e ¢ M3MEHEHHEM KJIMMaTa, MPEX/e BCEro Ha JIOKAJTbHOM
YpPOBHE.

B 2008 r. mox srumoit ®AO nponmia Kondepennus Bricokoro ypoBHsS 10
BOIIPOCaM BCEMHUPHOM MPOJOBOJIBCTBEHHON O€30MaCHOCTH B YCIOBUSX H3MEHEHHS
knumaTa. B UToroBom 1okyMeHTe Halio OTpakeHHue riy0oKoe 0CO3HAaHHE MUPOBBIM
COOO0IIECTBOM HEOOXOAMMOCTH MPUHATHUS KPATKO-, CPEIHE- U JOJITOCPOUYHBIX MEp IO
MOJIEPIKAHUIO YCTOMYUBOCTH CEJIBCKOTO XO3SMCTBA M COXPAHEHHIO T€HETHYECKOTO
6unopaszHoobOpasus miaHeTsl. Oco0oe BHUMaHHE ObUIO y/IEJICHO BaKHOCTH OKa3aHHS
oMoy ¢pepMepam U ppI00JIOBaM U3 YHCIIa A00PUTEHHOTO HACETICHH S, TIOCKOJIBKY OHU
HE TOJIBKO CITOCOOCTBYIOT CTaOMIJIBHOCTH CHCTEMBI HATYpaJbHOTO XO3SIMCTBA, HO
U COXPAHEHHUIO JIECHBIX MAaCCHBOB M TPECHBIX BOJOEMOB, TEM CaMbIM MOJICPKUBAs
HKOJIOTHUECKHUH OalaHC B 30HE CBOETO OOMTAHHUSL.

B-4eTBepThIX, TOMUMO MPOOIIEM, CBA3aHHBIX C OKPYXKAIOIIECH Cpe1oif, KOpeHHBIE
HapOJIbl CTAIKUBAIOTCS C TAKUMH TPYAHOCTSIMH, KaK IMOJMTHYECKAs H SKOHOMHYECKAs
HETPaMOTHOCTD, a TaKXKe HEMPOAYMaHHbIC ICHCTBUS NMPABUTEIbCTB, KOTOPHIE OKa3bl-
BalOT HETaTMBHOE BIUSHHE HA MX SKOCUCTEMBI U KyJIbTypy. B HacTosmiee Bpems Ko-
PEHHBIE HAPOIbl COCTABIISIIOT OKOJIO 5 % HaceneHus 3eMiid, a 15 % u3 HUX IpoKuBaeT
3a 4epToil OETHOCTH, B YCIOBHIX KpaiHel HumeTsl. Toabko numib B KoHie XIX —
Hadarte XX BB. rocynapcrBa oOpaTWiIM JODKHOE BHHMAaHHME Ha WX 3aTPyIHEHHOE
MOJIOKEHHE, M B CBS3M C OTUM BO3HUK Bompoc o0 ux coxpanenmu (Valeeva &
Vagizova, 2007:668). Ha TeMy KOpPEHHBIX HapOIOB BO3HHKAJIN Pa3IHMYHbIC KOHIICII-
IIUH, HO BCE OHM PACCMATPUBAIIM HX B KQUECTBE «HYKIAIOLINXCS B PA3BUTHH», KOTCTa-
meiva» (Thornberry, 2002:61).
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[To manHbIM MexnapiaaMeHTCKOTO coro3a Mo OoppOe ¢ rojoJoM B CTpaHax
Jlatuackoit Amepuku u Kapubckoro 6acceiina, co3manHoro Vcmanuei mom srumoi
®AO, OCHOBHOW MPUYMHOI ToJ0Ja W HUIIETHl B PErHOHE SIBISIETCS HEPaBEHCTBO,
B TOM YHWCIIe U [0 OTHOUICHHWIO 3ToW kareropuu. Ilo omenkam Bcemupnoro banka,
14 % uHneieB KOHTUHEHTA MIPOKUBAIOT B YCIOBUSAX KpaitHel Humietsl, a 17 % Haxo-
IATCA 32 4epToii 6eTHOCTH .

ITo cnoBam Ananuaze @.P. u AGammnze A.X., B OONBIIMHCTBE CIy4aeB KOPEH-
HbIE HApObl HAXOMAATCS B 3aBUCUMOM, MHOT/IA Ja)Ke NUCKPUMUHAIIMOHHOM TOJIOMXKE-
HUU TI0 OTHOUICHHIO K OCTaJbHOW YacTH HaceneHus rocyaapctBa (Abashidze &
Ananidze, 1997:46), 9yTo SBISETCS CIENCTBUEM HECIPABEIIMBON TOCYNapCTBEHHON
MOJUTUKHA MO OTHOLICHWIO K HUM. BBUAY yS3BHMOCTH K TakoMy LIMPOKOMY psiity
(hakTOpOB OHU 00JITAFOT OCOOBIM ITPABOM Ha PECYPCHI — 3€MJIH, BOJIOEMBI, IPOTYKThI
MUTAHUS, TOMAIIHUK CKOT. Peanu3anust naHHOTO mpaBa — MPUOPUTETHAS 3a/aya, U
®AO urpaer 37ech KIIOYEBYIO POJIb, Ipejiarasi KOpeHHOMY HACEIEHUIO MEPHI U TeX-
HOJIOTUU MO YJYUYIIEHHUIO BEIEHUS CeJIbCKOI0 X031CTRA.

B kauectBe npumepa npuseneM npeioxennsie DAO mepol Pecniybnuke Jlaoc,
KOTOphIe OKa3aia 3((eKTUBHOE BO3ACHCTBHE HA 3€MIICJENIBLIEB U3 YHCIa KOPEHHBIX
Haponos. B 2018 r. mo pexomMeHnanuu opraHu3aly IPABUTEIbCTBO CTPaHbI 3aIly-
CTUJIO ATpOKJIMMATHYECKYI0 CHUCTEMY MOHUTOpPHUHIa M MH(popmaiuu (Agro-climatic
Monitoring and Information System — SAMIS), koTopast 3aKr0o4aeTcsi B €KCHEICIb-
HOM KOHTpOJIE C MTOMOIIBI0 COBpeMEHHBIX M T-TeXHOIOTHI 3a CENbCKOXO3UCTBEH-
HBIMU O0BEKTaMH CIIEIMATBHO 00YyUSHHBIMH JUIS 3TOM eI arpOHOMAaMH, B TOM YHCIIe
1 32 (EpMEpPCKUMHU YroJbsIMU KOPEHHBIX 00mMH. B pesynbrate k mronio 2019 r.
4590 pepmepoB — mpencTaBUTENEed KOPEHHOTO HACENICHHs MPOLUIM O0ydeHHE IO
9KCIUTyaTalll arpOMETEOPOJIOTMYECKUX CUCTEM M TTOJYYMIIM PEKOMEHAAIUY OT Hallu-
OHAJILHBIX PKCIIEPTOB B 00J1aCTH BEJICHHUs CEbCKOro Xo3siicTna’,

Hesiteabnocts @AO no obecneyeHnI0 NPOAOBOJILCTBEHHOI 0€30MaACHOCTH
KOpeHHOTro Hacejienusi JlaTunckoil AMepuku

Hcexons U3 BhIIECKa3aHHOTO, MBI [IOHUMAEM, 4TO yAEJIEHHE TaKOro MPUCTalb-
HOTO BHUMAaHUS 3aIIUTE KOPEHHBIX HAPOAOB HeOecrouBeHHO. Tak, cTpeMsch MpHIaTh
OonblIel OTjacke aKkTyallbHbIe MPOOJeMbl a0OPUTEHHOIO HACENICHHs M CBECTH HX
BoeauHO, B 2010 1. ®AO onybimukoBana gokymMeHT non HazBanueMm «FAO Policy on
Indigenous and Tribal Peoples», KOTOpBIii CITyKHT CBOEOOPa3HBIM «TUOM» OpraHu3a-
LIMU 10 BOMPOCAaM KOPEHHBIX Hapo0B. OH SBUIICS pe3yIbTaTOM JJIUTEIBHOTO COBEIA-
TEJIBHOIO MpoLecca B paMKkax MeXIpaBUTEIbCTBEHHOM pernoHanbHoi rpynnsl DAO
10 BOIIPOCaM KOPEHHBIX HapOJIOB, @ B €r0 OCHOBY Jeruia Jlekapaliyst paB KOPEHHBIX
Hapogos 2007 r. B wactHOCTH, B JOKyMeHTe mpuBoaurcsa cr. 41 Jlexknapauuu:
«Oprassl ¥ CrIeIUATN3UPOBAHHbBIE yupexkieHns cucteMbl Opranmnzaimy OObeTMHEHHBIX
Hamuit m npyrue MeXnpaBUTENbCTBEHHBIC OpPTaHHW3AIMH CIIOCOOCTBYIOT TTOJTHOM

3 Cm.: opuumanbHbli caiit BeemupHoro Ganka. Pexum pocryna: https://www.worldbank.org/en/region/lac
[Accessed 22 October 2020].

4CMm.: odumanbubiil caifiT [IpoJOBONBCTBEHHON U CENbCKOXO3siicTBeHHON opranusanuu OOH. Pexum
noctyna: http://www.fao.org/in-action/samis/en/ [Accessed 22 October 2020].
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pean3anny MOJ0KEHNN HAacTOseH Jlekmapanyn myTeM Hala)KUBaHHs, B YACTHOCTH,
COTPYJIHHYECTBA C IEJIbI0 OKa3aHWs PUHAHCOBOW M TEXHUUYECKOH rmomoniu. J{ommKHBI
OBITH OIpeneNieHbl IyTH M CPEJCTBa OOECIeYeHUs] ydacTHs KOPEHHBIX HapoOB
B pEIEHUU 3aTPardBalolIUX HX BOIPOCOB». B COOTBETCTBHH C TUM JOKYMEHT
3aKperIsieT OCHOBHBIC MMOJIOXKEHHUs, Kacaromuecs B3aumozaencTsust PAO ¢ kopes-
HBIMH OOLITHAMM.

B otenbHOIl riaBe, MOCBSIIEHHON a0OPUIC€HHOMY HACEICHUIO M Pa3BHUTHIO,
MIPUBOJIUTCS MIEPEUYCHb XaPAKTEPHBIX YEPT, MPUCYIIMX MPEICTABUTEIISIM KOPEHHOTO
coobmecTBa, KoTopbie ObuH 3akperuieHsl emie B Kouenun MOT Ne 169 1989 r.:
o0JyiajjaHue OIpPECICHHBIMH TEPPUTOPUSMH, YHHKAJIBLHOW KyJbTYPOH, MMpaBOM Ha
camoonpeenenue’,

Hapsimy ¢ TakumMu HEOThEMIIEMBIMH aCTIeKTaMH, KaK MpeaBapUTeabHoe, 100po-
BOJIFHOE U OCO3HAHHOE COTJIaCHe, HEpa3phIBHAS CBSA3b C 3eMJIeH U IPUPOTHBIMU PeCyp-
camu, TeppuTopHuaibHble npaBa, PAQO nenaeT aKkIEHT Ha BaXXHOCTH T'eHISPHOTO
paBeHCTBA U HEOOXOAMMOCTH COLIMATBHOTO M PKOHOMHYECKOT0 00ecrieueH s )KeHIINH
U3 YKCIIa KOPEHHOTO HACEIICHHUS.

B noxymente ®AO onpenenser g ceds KitoueBble cheprl pabOThI 1Sl 1ajb-
HEHILEro COTPYJHHYECTBA C IPYTUMU CyOBEKTaMU MEKIYHAPOIHOTO TIpaBa:

— TPUPOJIHBICE M TEHETUYECKUE PECYpChl (OHM HUTPAIOT KIIOYEBYI pOJIb B
KHU3HU aOOPUTEHOB);

— wusmeHenue kmMara (PAO craBut niepen co6oi 3aaady 00ecednTh KOPEeH-
HBIE HApOJy YCTOMYNBOM CHCTEMOW OMOIHEPTHH);

— TeppuTopus (MHOTHE 3eMJIM OOLIMHBI TEPSIOT MPH pean3alii 100bIBaI0-
HIel WM TYPUCTHYECKOH IeSTEITbHOCTH);

— TIpaBO Ha MUTaHUE (OHO OTHOCHUTCS K OCHOBHBIM IIPAaBaM YEJIOBEKA);

— KOMMYHHKAIHUS (COYETaHUE BO3ZMOXKHOCTEH UMETh IOCTYT K HHPOPMAIUH U
COXPaHSTh TPAJAUIIUOHHBIC 3HAHUSI MOXKET CTaTh JIyUIIMM pPEIICHUEM ISl afanTaluu
KOPEHHBIX OOIIMH K OKpYXKaloIeMy MUpPY);

— KYJbTYpHOE U OMOJI0OrHYecKoe pa3HooOpa3ue (Ipoa0BOJILCTBEHHAs Oe30mac-
HOCTB 3aBHCHT OT JIOCTYIIA K IIUPOKOMY CIIEKTPY MPOIYKTOB MUTAHUS PACTHUTEIBHOTO
U KHUBOTHOTO MPOMCXOXICHUS, a TPAIUIIMOHHOE XO3IHCTBO KOPEHHBIX HAPOJOB —
BECOMBIN BKJIAJ] B KYJIbTYPHOE MHOT00Opa3ne Hallero Mupa);

— MarepuanbHas BO3MOXKHOCTH AocTikeHus Onar (DPAO, naBas KOpEHHOMY
cO00IIeCTBY BO3MOXKHOCTB IMOJYYaTh JOXOJ OT BEICHHUS CBOETO XO3SHCTBA, YMEHb-
IIaeT MacIITabbl OJHOM U3 CAMBIX OCTPBIX IPOGIEM a00OPUIEHOB)’.

OyHKIIMOHUPYST B MEPOBOM MaciiTade W BBICTYIAs B Ka4eCTBE III00aIbHOTO
dbopyma mas obcyxaenuii, B jgokymentre DAO craBuUT mepex coboil 1enw,
MOJITBEPIKTIAIOIINE TIPUBEPKEHHOCTh MEXTyHAPOJHOMY TIPaBy B OOIEM M PU3HAHHUSI
MpaB KOPEHHBIX HAPOJIOB B YACTHOCTH:

3 Jlexnapauus paB KopeHHbIX Hapoaos 2007 1. Pexum nocryna: https://www.un.org/ru/documents/decl_conv/
declarations/indigenous_rights.shtml [Accessed 22 October 2020].

¢ Konpenuus Mesxaynapoaoit Opranusanuu Tpyna «O KOPEHHBIX HAPOAaX M HAPOAX, BEIYIMX IIEMEHHOM
o0pas3 ’K1U3HH B HE3aBUCUMBIX cTpaHax» 1989 r. Pexxum noctyma: https://www.un.org/ru/documents/decl_conv/
conventions/iol169.shtml [Accessed 19 October 2020].

7FAO Policy on Indigenous and Tribal Peoples (2010). Available at: http://www.fao.org/3/i1857¢/
11857¢00.pdf [Accessed 19 October 2020].
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— CO3/laHMe MEXaHM3MOB JUIS BEJECHUS MOCTOSHHO JMajiora ¢ IpeacTaBUTe-
JISIMU KOPEHHOT'O HaCEeJIEeHMUS;

— BO3MOXKHOCTb JUIS IIpeJicTaBUTeIIeil KOPEHHBIX OOIINH OTCTauBAaTh HHTEPECHI
rocyapcTBa MIPOKUBAHUS HAa PETHOHATIBHOM M MEKAYHAPOAHOM YPOBHE;

— CO3JaHHE€ IPOrpaMM U NPOEKTOB, HAIEJIEHHBIX HA MOJAEPIKKY KOPEHHOI'O
HACeJICHUs B BEJICHUU TPAJULIMOHHOTO XO35HCTBA, Pa3BUTHUE UX MIPOAOBOJIBCTBEHHBIX
CHCTEM;

— YIpOILEHHE HPOLEIYpbl Y4acTHs MpeacTaBuTeneil oOUMH B 00CYXIEHUU
HUMEIOIIUX K HUM OTHOIIeHHe nporpamm B pamkax ®AO, uro nact abopureHam Bo3-
MOHOCTb BHOCUTb JIOIIOJIHEHUS U U3MEHEHHUS B IIOJUTUKY OpraHu3aluy;

— IPUCTIOCOOJIEHUE KOPEHHBIX HAPOAOB K OOILEIPHHATHIM COLUOKYIBTYPHBIM
YCIIOBUSIM TaKUM 00pa3oM, 4TOOBI He OBIJIO HAHECEHO yIIepOa uX mpaBy Ha cCaMOOTIpe-
JIeTICHUE;

— OCYILECTBJIEHHE TaKUX AEHCTBUIl, KOTOpPBIE HE IIPOCTO MO3BOJIAT KOPEHHBIM
HapoJlaM pealu30BbIBaTh UX OCHOBHBIE IIPaBa, HO U MAKCUMAaJIbHO NPUOIMU3AT UX IIpa-
BOBOE MOJIOKEHHE K FAPaHTUPOBAHHBIM MEK/TyHAPOIHBIM CTaHAapTam®,

Kakue e xapakTepHble UepThl UMEET JIATUHOAMEPUKAHCKUH PETHOH, U IOYEMY
MMEHHO OH 3acily’KuBaeT ocoboe mecto B nestenbHOCTH DAO? KopeHHble Hapobl
crpan Jlatunckoit Amepuxku u Kapubckoro Gacceiina, cormacHo camoir ®AO, —
KITIOUEBBIC 3BEHBS B CYIIIECTBOBAHUH arpo- u OnopasHooOpa3usi KOHTHHEeHTa. VX o6pa3
IUTaHUA MOT Obl MOCTYKUTh OTJIIMYHBIM NPHUMEPOM COAIaHCUPOBAHHON U 3740pOBOI
JIMETHI JIUISL BCETO JIaTMHOaMepuKaHcKkoro coobmiecta (Sardan & Piccoli, 2018:211).
Ho, k coxaseHuto, TpeTh KPYNHBIX IPOEKTOB, OCYILECTBIAEMbIX [IPABUTEIbCTBAMU U
HPEANPUATHAMY, PEaTU3yIOTCsS B yIepO TeppUTOPHAIbHBIM IpaBaM aOOPUTE€HHOTO
HACeJICHUs, TEM CaMbIM U3MEHSETCs, a HHOTa Aa)Ke MCcUe3aeT UX NPUBBIYHBIN yKIIaj
KU3HU, IOAJIEPKUBAEMBII PaHEe BEKAMU.

B cBs3u ¢ aTuM @AO noguepkuBaeT 3Ha4MMOCTh COBMECTHOM ¢ KOPEHHBIMHU 00-
IIMHAMH Pa3pabOTKH CTpATErwil JeCTBHIA, HAMPaBICHHBIX HA 00pbOY € MPOITOBOIIb-
CTBEHHOU HebOe30macHOCThI0. B cBOMX MyOnMKamusax opraHu3alus IEMOHCTPUPYET
IPU3HAHUE arpoIpOIOBOJILCTBEHHOM CHUCTEMBl KOPEHHOTO HACENICHMs PErnoHa, UX
TPaJULIMOHHBIX CIIOCOO0B JOOBIBAHUS MUILU, HEOOXOAUMOCTH J0CTYIIA K IPUPOIHBIM
pecypcam, fenasi TaKuM 00pa3oM IIar Ha MyTH K TOBCEMECTHOM JTMKBUIAIINH T'OJI0/A.

@DAO axTHBHO IpHOEraeT K MpakTHKEe KOHCTPYKTUBHOI'O AUAJIOTra C UX MpeJcTa-
BUTEJISIMU C LIENTBIO BEIPAOOTKH KOHKPETHBIX Mep. DTO nociyxuio TeM, uro OOH yno-
cromwia UMeHHO PAO uecTu pyKOBOAUTH U KOOPAMHUPOBATh MeEXKIpaBUTEIbCTBEH-
HYIO0 PETHOHAJIbHYIO IpyIITy 10 BonpocaM kopeHHoro HaceneHus (GIRPI).

K npumepy, opranuszaunus coTpyaHHuYaeT ¢ BepXOBHBIM yIpaBlI€HHEM CTaTH-
ctuxu u 1ien3a CanbBanopa (DIGESTyC) n HanmoHanbHBIM HHCTUTYTOM CTaTUCTUKU
u nepenucu Hacenenus [lanamel (INEC). CoBMecTHO UM yajioch pa3iuyHbIMU CIIO-
cobamu coOpate KapTorpaduueckue, neMorpaduyeckue, KyJIbTypOJIOrHYecKHe TaH-
HbIe 0 KOopeHHBIX oOmmHax Jlenka, KakaBupa, Ombepa, ['yna fna u HraGe-byrie, a
TaK)Ke CPEIM UX WIEHOB HEOJHOKPATHO MPOX0ANio aHkeTupoBanue. B 2018 r. npaBu-
TEJILCTBA FOCY/IAPCTB BBIIUIN K a0OPUT€HHOMY HACEIEHHIO C IIPEATI0KEHHEM pabounx

8 FAO Policy on Indigenous and Tribal Peoples (2010). Available at: http://www.fao.org/3/i1857¢/
11857¢00.pdf [Accessed 19 October 2020].
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MECT, UCXO/s U3 UX NMOTpeOHOoCTeH 1 ocobeHHOCTEH. K ToMY ke 3aMeTHO yKpenuioch
JI0BEpHUE MEXIY CTOPOHAMHM, U yJAJIOCh MOJYyYUTh aKTyalbHYIO, IIEHHYI0 HH(OpMa-
[IUI0 O COIMAJIBHOM YCTPOWCTBE M TEPPUTOPUSAX NAaHHBIX riieMeH. [1ogoOHbIH OmbIT
MIOJIE3€H HE TOJBKO JUISl I€TAIbHOIO MCCIEAOBAaHUS TPAIULUM, KyJIbTYpbl, ClIOCOOOB
CaMOYIIpaBIeHHUs, HO M Ui (OPMHPOBAHUS NANbHEHIINX HPOTpaMM M IMPOEKTOB
COTPYJIHUYECTBA, HAIPABJICHHBIX Ha IIOBBIIICHUE YPOBHSA >KU3HH a0OPUTIE€HHOTO
coobmiecTBa’.

I'oBops o JlatuHCKOM AMepuKke, HUKaK HeJb3sl 000WTH cTOpoHOH Jlexiapaluio
Kycko 2014 r. B yects 00bsBIEHNUS JAHHOTO ToAa MeXayHapOIHBIM TOJJOM BEJICHUS
CEeMEHHOI0 CEeJIbCKOI0 X035ICTBA, a TaKKe MPUOIMKAsCh K 3aBEPLICHUIO 1E€CATHIICTUS
CIyCTs BCTyIuleHue B cuity Jlekiapanuu o nmpaBax KopeHHbIX HapoaoB 2007 r., DAO
opranu3oBaja MexIyHapOAHbIM CEMHUHApP O BOIPOCaM KyJIbTYPHOTO pa3zHo0oOpasus,
MIPOJOBOJIBCTBEHHBIX CUCTEM M TPAaJMLMOHHOTO ykiana >ku3Hu B I. Kycko (Ilepy).
B Meponpusitun npuHsuim ydactue (pepmepsl, OXOTHUKH, COOMpATENH, MacTyXH W3
Yrciaa KOPEHHBIX HApoJoB, mpenactasistomme Oonee 30 cTpaH ¢ 5 KOHTHHEHTOB.
B pesynbrate 6b1a chopmupoBana [eknapanus, moayepKuBaromias Heo0X0AUMOCTh
KOHCYJIbTUPOBAHUS MPABUTENILCTB C KOPEHHBIMU OOIIMHAMHU HAa TaKuWe TEMbI, Kak
caMOOpraHu3alys KOPEHHOI'0 HaceJIeHus, IPaBo Ha TPAJULIMOHHBIN cr1oco0 NUTaHus,
COOCTBEHHYIO TEPPUTOPHIO, HA KOTOPOH OHM KyJIbTHBUPYIOT pacTeHus 1 nacyT ckot'’.
Kak u B m000M JTOKyMeHTe, CBs3aHHOM ¢ abopureHHbIM HaceneHueM, PAO cHoBa
MOTYEPKHYJIa BAYKHOCTh COXpAaHEHUs1 OMopa3HO00pa3Hsl IUIaHETHI.

B Jlexmaparm Kycko comepskutcst psin TpeOOBaHHI K TOCYIapCTBEHHBIM BIIACTSIM:

— aJONTUPOBATh HALIMOHAIBHYIO MOJUTHKY I0J PErMOHAJIbHBIE U MUPOBbBIE
CTaHIAPTHI Ui TOTO, YTOOBI IIOMOYHh KOPEHHBIM HApOJaM COXPaHUTh KaK MOXHO B
OoJbIIeM KOJMYECTBE U pa3HOOOpa3uM MPOAYKTHI HATYPAIBHOTO XO3AHCTBA;

— JaThb KOPEHHOMY HAaCEJIECHUIO BO3MOXHOCTh OBITh KOHKYPEHTOCIIOCOOHBIMU
MPOU3BOAUTENAMHU 0a30BbIX MPOJYKTOB HATYypalIbHOIO XO35AHUCTBA, KAK MUHUMYM, Ha
JIOKAJIbHOM YPOBHE;

— TPHUHATH MEPHI MO0 UCKOPEHEHHUIO TUCKPUMUHAIINH 110 OTHOLIECHHUIO K KOPEH-
HBIM HapoiaM B cpepe CBOOOIHOrO JOCTYMNA K TI0OOBIM HPOLYKTaM MUTaHHs' .

Ha Cemunape KoJuleTHAILHBIM pelieHueM yq9acTHUKOB 3a DAO Obuta 3akper-
JieHa 3HauuMMas 3a7ada 3allyiaTh M IOIMYJIAPU3UPOBATh TPAAULMOHHBIE 3HAHUS
KOPEHHOT'O HaceJeHusi 00 YCTOWYMBOM BEIEHHH XO3SWCTBa, WHPOPMALUIO O POJIH
OuopazHooOpa3usi, BKIIOYAs 3HAYCHHE MACTOWI, PHIOOJIOBCTBA U HMHBIE CIIOCOOOB
HATYpaJbHOTO AOOBIBAaHHS MPOJOBOJILCTBUS, C Y€M OpraHU3alys, 110 HalleMy MHe-
HUIO, YCIICIIHO CIPABIISETCS.

B 2015 r. ®AO moaroToBwiia «PyHIaMEHTAILHBIN aHATU3» HA WCIAHCKOM
s3pike 1o Ha3zBaHueM «Los Pueblos Indigenas y las Politicas Publicas de Seguridad

9 Cm.: opuumanbHeli caiit BepxOBHOTO ymnpapieHus: craTUCTUKM UM nenza Canbsanopa. Pexum pocrymna:
http://www.digestyc.gob.sv/ (nata obpamenus: 16.10.2020); opuunanbHelil caiit HaimonanbHOro HHCTUTYTA
CTAaTHCTHKU U nepenucu HaceneHus [Tanamer. Pexxum mocryna: http://www.digestyc.gob.sv (1ata obpaeHus:
16.10.2020).

10 Mexnapanus Kycko 2014 r. Pesxum poctyna: http://www.fao.org/fileadmin/user_upload/ric/eventos/243308/
DECLARACION_DE_CUSCO.pdf (nata obpamenus: 16.10.2020).

1 Mexnapamus Kycko 2014 r. Pesxum pocryna: http://www.fao.org/fileadmin/user_upload/rlc/eventos/243308/
DECLARACION_DE CUSCO.pdf (nara obpamenus: 16.10.2020).
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Alimentaria y Nutricional en América Latina y el Caribe» («Kopenusie Hapombi
U TIOJMTHKA B OOJIACTH TMPOIOBOJILCTBEHHOW O€30MAacCHOCTH M NMHUTAHHUS B CTPaHAX
Jlatuackoit Amepuku u KapuOckoro 6acceitHa»). JIokyMeHT coueraeT B cebe BaKHbIC
TEOPETUYECKHE CBEICHHSI U OTPaKEHUE pealbHOM KapTUHBI B peruoHe. PackpbiBas
CYTb MOHATHUS MPOAOBOILCTBEHHOHN Oe3omacHocTH, PAO ykas3biBaeT Ha 4 KpUTepHs,
0e3 BBINOJIHEHUS KOTOPBIX HEBO3MOXHO JOCTHYbL Ojaromoiyuus: 1) Hamuuue,
2) IOCTYIHOCTb, 3) pasyMHOe noTpedienue, 4) cTabuILHOCTb HATHuus ',

1. Hannume mmpoKoro CrekTpa MpoAyKTOB MUTaHMS, HECOMHEHHO, B PETHOHE
Habmonaercss. PAO ykasplBaeT Ha OCOOCHHOCTb: Ka)J/10€ roCyJ1apCTBO MPOU3BOIUT
IJIaBHBIM 00pa3oM OJIMH MOHOMPOJIYKT, 3KCIIOPTUPYEMBIN B npyrue crpansl. K npu-
Mepy, DKBaJop 3aHMMAaeTCsl MPEUMYMIECTBEHHO MPOM3BOJICTBOM OaHaHOB, bpasu-
mst — msica, Hukaparya u Komym6us — xode. B maHHBIX ycia0BusSX KOpeHHOE Hace-
JIeHHe, OCOOCHHO HE aCCUMHIIIMPOBAHHBIE TUIEMEHA, CTPAIAIOT OT HAPYIICHHUS HX IpaB
Ha WMCKOHHBIE TEPPUTOPHH, OO0yCTpamBaeMble MpPEANPHHUMATEISIMHA 1O OOIIMPHEIE
nactouma u riantanuu (Bello & Rangel, 2012:139). B cBs3u B a3tum @A O npusbiBaet
MPaBUTENbCTBA AKTUBHO CO3/1aBaTh U PEAIM30BBIBATh MPOTrPAMMBbI T'OCYIaPCTBEHHOTO
cyOCUAMpOBaHMS KOPEHHBIX OOIIMH aJbTEPHATHUBHBIMU 3€MIIIMU M CPEICTBAMHU
K CYII[ECTBOBAHHIO.

2. Henp3s 3a0bI1BaTh, 4TO JOCTYIHOCTh MPOAYKTOB MUTAHUS HATIPSIMYTO 3aBUCUT
OT ypOBHS 3apabOTHBIX IUIAT, JOXOAOB, 3aHATOCTH HaceseHus, neH. K coxanenuro,
CYIIECTBYET OOJBIIOE PACXOXKACHUE MEXKIY MPEICTABUTEIISIMU PAa3HBIX 3THHUECKUX
TPYTIII 110 YPOBHIO 10X0Aa. KopeHHbIe HapO bl HCIIBITHIBAIOT CEPHhE3HBIE TPOOIEMbI Ha
pBIHKE TPYAa, a pa3HUIIA B 3apab0THOM IJ1aTe MEX/1y HUMH U OCTAIbHOW YacThIO Hace-
nenus cocraBnsieT 42% (Brubaker, 2014:238). JKeHIuHbI, MpeCTaBIAIONINE YTHUYE-
CKO€ MEHBIIMHCTBO, HAaXOATCS B elle Oosiee YSI3BUMOM U TPYJHOM IOJOKEHUH,
MOCKOJIBKY TOCYJIapCTBA 3a4aCTyI0 UTHOPUPYIOT MPUHIIMIT PAaBEHCTBA 10 F€HIEPHOMY
MPU3HAKY.

3. PazymHoe notpeGieHue npoyKTOB MUTaHUs HEPA3PBIBHO CBSI3aHO C BOIPO-
camH 3710poBbs. HecMOTps Ha TO, YTO PErvoH SABISAETCS JIUJEPOM 10 YPOBHIO obecIe-
YeHHsI HaceJIeHUs YiCcTOi Bosoi (94 %), 36 MIIH nipenicTaBuTeNell KOPEHHBIX HAPOIOB
BCE K€ HE MMEIOT BO3MOXKHOCTH IIOJIB30BaThCH eif, a 1y 80 % meTeit n3 unciia mHACH-
1eB B DkBasiope, Mekcuke u [laname HetocTymHa He TOIBKO BO/IA, HO U SJIEMEHTapHbIE
CpEICTBA TMTMEHbI U CAHUTApUU.

OTcyTcTBHE HEOOXOIUMBIX CPEICTB 0a30BOM TUTHEHBI B OOJIBIIIOM YHCIIE KOPEH-
HBIX OOLIMH, TOCTyNa K MUTHEBOW BOJE, 3arpsi3HEHNE OKPY KaIOLIEH cpeibl TPUBOIUT
K ocinoxHeHusM. K mpumepy, uccinenoBanue, npoBeJeHHOe B bonuBuu, MpoaeMoH-
CTpUpOBajo, uTo B Hekoropbix wratax (Jla Ilac, Uykwucaka, [lanmo) komuuecTBo
3arpsi3HEHHON BOJIOTIPOBOJIHOM BOJIBI, UCIOJIB3yeMOe OOUIMHAMHU, AOCTHraeT 52,7%
(Cabrero, 2015:117).

B noknane takke Ha mpuMepe KOPEHHBIX OOITNH, MPOKUBAIOIINX B AHIAX, HA
TeppuTOopur Uninm, NEMOHCTPUPYETCS, YTO IIPAKTUYECKU KaKIbIM BTOPOM MX YIECH
CTpaZaeT OT Pa3IUYHBIX KHUIIEYHBIX WHPEKINH, a YPOBEHb CMEPTHOCTH B JaHHBIX

12 Los Pueblos Indigenas y las Politicas Ptblicas de Seguridad Alimentaria y Nutricional en América Latina y
el Caribe (2015). Available at: http://www.fao.org/3/a-i4678s.pdf [Accessed 18 October 2020].
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miemeHax Ha 180 % npeBbllIaeT aHATOTUYHBIN [10KA3aTelb CPENAN OCTAIBHOIO HAce-
nenus crpansl (Lopez-Hurtado, 2014:27).

Kak cnencreue, ®AO, B nepByto ouepesib, pEKOMEHIyeT rOCy1apCcTBAaM B paM-
Kax HaI[MOHAJILHOW TMOJIUTHKY YACISATh OTACIHbHOE BHUMAHHE pa3paboTKe CTpaTerHii
no peanu3zanyu L[YP Ne 6 — obecrieuenust HaM4us U paliMOHaILHOTO UCTIONb30BaHHS
BOJIHBIX PECYPCOB U CAaHUTApUU JUIsl BCEX.

4. CrabmibHOCTb Hanuuus, paccmarpuBaemas PAO kak BO3MOKHOCTD B JIH000i
MOMEHT HOJIY4MTh JOCTYI K IPOJyKTaM MUTaHMS, 3aKJIt04YaeT B ceOe mpeasiaymue 3
Kputepusl. JJaHHbIM OKa3aTesb 3aBUCUT OT TOT'0, HACKOJIBKO TOCYAapCTBO CYMEN0 MU-
HUMM3HPOBATh HETATUBHBIE MOCIIEACTBUS SKOHOMUYECKOT0 KPU3UCA WM U3MEHEHHS
knmumata (Murra, 2004:34). ®AO ynmomMuHaeT 31e€Ch MCTOPUYECKYIO HECTpaBeIJIn-
BOCTb 110 OTHOILIEHHIO K KOPEHHBIM HapoJiaM rmodepexbs Tuxoro okeana, AMa3oHUH U
AHZI CO CTOPOHBI KOJIOHH3aTOPOB, KOTOPHIE, BE/IS aKTHBHYIO NESTEIbHOCTD, JIUIIAIH
UX BO3MOXXHOCTH MOJTY4aTh JOCTATOYHOE KOJIMYECTBO MPOJOBOJIBCTBHSL.

Xo0Ts U HE B TaKMX MaciuTabax, HO BCE €IIe, K COKAICHUIO, CYIIECTBYIOT OTTO-
JIOCKU KOJIOHUAJIbHOMU 3I0XH, ¥ 3TO BBIPA’KAETCsl B HACWJIbCTBEHHOM JIMIIEHUU [IJIEMEH
UX UCKOHHBIX TEPPUTOPHI, a ClIeOBATEIbHO, U CPEJICTB K UX HOPMAIbHOMY CyIIe-
crBoBanuio. ITo onenke ®AO, npencraBneHHoit B noxnaae «Panorama of Food and
Nutritional Security in Latin America and the Caribbean» 2014 r., ecnu Ob1 3ammura
IIpaB KOPEHHbBIX HAPOJIOB PEATM30BbIBATIACH B IIOJIHOM Mepe, TO B HEKOTOPBIX pailOHax
CYILECTBOBAI OBl J1a’ke U30BITOK ITPOLYKTOB MUTaHKs B 0OMIMHAX 2.

Hcxonsa u3 takoro obcrosrenscta aen, @AO BbIHECTa 3aKIIOYCHHS B aapec
rOCYJapCTBEHHBIX NPAaBUTENLCTB. HallmoHaBHBIM BiIacTsIM TpeOyeTcs 00paTUTh emle
Oounbliee BHUMaHUE HA (QYHKIIMOHUPOBAHNE MEXaHU3MOB JIBYCTOPOHHEH KOMMYHHKA-
UM MEXIy HUMH WU TPEACTABUTENSIMH a0OpPUICHHOTO HACENeHHs, a TaKXKe IaTh
OLIEHKY CTENEHH peaau3aldu IPeIBapUTEIBbHOrO, 100OPOBOJIBHOIO U OCO3HAHHOIO
coryacus. B menom psin 3amad, MOCTaBICHHBINM Mepel rocylapcTBaMH, BKIIOYAET B
ceOs1 1o/IBeZICHNE HAIlMOHAJIBHOI'O 3aKOHOATENbCTBA B OTHOIIEHHH KOPEHHBIX Hapo-
JI0B MOJI MEXAyHapOoJHble CTaHIAPTHI, OoJjiee IIUPOKas MPEACTaBIEHHOCTh UYJIEHOB
aOOpUTEeHHBIX IUIEMEH HAa MECTHOM M PErMOHAJIbHOM YPOBHE, 3aIllUTa TEPPUTOPUI U
NPUPOAHBIX PECYpPCOB, HAXOIAIIMXCA B PACIOPSIKCHUHM KOPEHHOTO HACEJICHUs,
MoJIep’KaHue arpoOHOIOTHYECKOTO Pa3sHOO0pas3ns, UCCIIeJOBaHUE BIMSIHUS U3MEHe-
HUS KJIMMaTa Ha BeJICHHE XO3sHCTBa B paMKax OOIINWH, TapaHTHUs TPYIOYCTPOUCTBA U
JTOCTOMHOTO 3apaboTKa, COLUAbHBIC TAPAHTHH, YTO OCOOCHHO KacaeTcs >KEHIIUH U3
Yrcia KOPEHHBIX HApO/IOB.

HyxHO OTMETUTB, U4TO >KEHILMHAM — IPEJCTABUTEIISIM aODOPUTEHHOIO Hacene-
Hust DAO ynenser kpaiiHe IpUCTaIbHOE BHUMAHUE, B I0Ka3aTEILCTBO YEMY OHa OITy0-
JIMKOBAJIa Psii AETAIBHBIX JOKJIAA0B 110 MpobiieMe 3aHATOCTH JKEHILIUH U3 €ro Yuciia B
arpapHoMm cekrope. CornacHo uccienoBanuio «El Empleo de las Mujeres Rurales.
Lo que Dicen las Cifras» («3aHATOCTb KEHIIMH U3 YHMCIa KOPEHHbIX HapojoB. UTo
roBopsAT nudpe») Toabko B Tpex rocyaapcrBax (Ilaparsait, Ywmmm, CanbBamgop)
6onee 50% >KEHIUH, TPEICTABIAIONINX KOPEHHOE COOOIIECTBO U 3aHATHIX B CETLCKOM
XO3SICTBE, TOJMy4aroT 3apaboTHyr Iuiaty 3a cBoi Tpya (Fernandez-Pacheco,

13 Panorama of Food and Nutritional Security in Latin America and the Caribbean (2014). Available at:
http://www.fao.org/3/a-i4230e.pdf [Accessed 18 October 2020].
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2016:169), u mums B cemu (bommBus, bpasumus, Komym6us, Kocra-Puka, ['Batemana,
Huxkaparya, ['ongypac) oHn 001anatoT paBHBIMU C MY>KYMHAMH TpaBaMH Ha 3€MJIH
(Silveira, 2018:81). Bmecte ¢ TeM camas MaJeHbKas pa3HUIAa B 3apabOTHOM ILIaTe
KEHIIMH W MY)XYMH, 3aHATHIX B JaHHOH cdepe, HaOmomaercs B Ypyrsae (2,4%),
a camas 6ombiias — B [laparsae (43,4%) (Arellano, 2013:109).

B cBs3u ¢ atum DAO yuactByeT B foctrkennu L{YP Ne 5 — obecnieuennn ren-
JIEPHOTO PaBEHCTBA U PACIIMPEHUHU MPAB U BO3MOKHOCTEN BCEX KEHIIMH U JEBOYEK.
Omna 3asBIS€T O TOM, YTO CTAHOBJIEHUE PABHOTO TOJIOKEHUS M BO3MOXKHOCTEH MEXITY
MYy>KYMHAMH U KEHIIWHAMHU SIBIISIETCS 3aJI0TOM Tporpecca. [lo MHeHHIo opranu3anum,
CEKTOP CeMEHHOro )epMepCKOro X035HCTBA MOXKET PACTH, pa3BUBATHCS, YBEITUIHBATh
CBOIO KOHKYPEHTOCHOCOOHOCTh Ha JIOKATBHOM H JIa)K€ PErHOHAJIFHOM YPOBHE ITyTEM
BOBJICUCHUS KEHIIMH B IPOU3BOJCTBEHHBIH mporiecc. Takum 00pa3om, MOXKET UATH Ha
cnan npobiema HumeTsl. CieqoBaTeNbHO, MPABUTEIBCTBAM, B IEPBYIO OYEpE.b,
PEKOMEH/IyeTCsl TPOBOIUTH YTIyOJICHHBIE HCCIEIOBAHUS )KESHIIIUH U3 YHCIIa KOPEHHBIX
HapooB, (HOPMUPOBATH MPOrpPaMMBbl MOAJEPKKH UX HE TOJBKO KaK paOOTHHKOB B
CEJIbCKOXO3SIICTBEHHOH cepe, HO U MOJHOMPABHBIX WICHOB JJATUHOAMEPHUKAHCKOTO
o01ecTBa.

B nenom, nocnennue 15 ser 3ammra u noaep:kka KOpEHHOIO HACEJICHUS SIBIIS-
eTcsl OJHOU u3 npuopuTeTHBIX 3a1a4 PAO. 3a 3TOT nepuoa oHa CyMena 3aIlyCTHTh
IIUPOKUH PSAT MAaCIITAOHBIX MPOTPAMM U TIPOEKTOB B JIATHHOAMEPUKAHCKOM PETHOHE,
COTpyOHHWYAs C HAIMOHAJBHBIMU TpaBUTENbCTBAMH. llepeiinieM K moapoOHOMY
PacCMOTPEHHIO HEKOTOPBIX U3 HUX.

B 2007—2011 rr. ®AO peanmu3oBana kpynHblid npoekT «Fortalecimiento de
Organizaciones Indigenas Altoandinas y Rescate de Sus Productos Tradicionales»
(«YkpenieHue KOPEeHHbIX COOOIECTB BHICOKOTOPHBIX paiOHOB AHJI M MOJJIEpKaHUE
UX TPaJMLMOHHOTO BEAEHHUs XO03siicTBa») B paiionHax [laykapa, Anuonra (Ilepy),
Can Angpec, Konra, Puob6amba, Anaycu u I'yamore (OxBanmop) (Magni, 2017:
437—447). B cooTBETCTBHH ¢ HUM OOITUHBI ObLTA CHAOKEHBI HEOOXOIMMOH CEJIbCKO-
XO3AHCTBEHHOM TEXHMKOM, MOJYyYMIM TOCYJapCTBEHHbIE CYyOCHINM, a TaKXKe >KEH-
IIMHBI HAYaJIA Y4aCTBOBATH B MPOU3BOJICTBE MPOIOBOILCTBHUS HApaBHE C MY KUNHAMHU.
B pesynbraTte ObUT BBISIBIICH 3HAYUTEIBHBIN TPOTPECC B HECKOIBKUX ACTIEKTaX:

— YBEJIIMYCHHE BOZMOKHOCTEH KOPEHHBIX OOIIMH (Y4acTHE B IPUHATHH pellie-
HUN OpPraHOB MECTHOI'O CAMOYIpaBJieHUs, B peannzauuu [lnana pa3zBUTusS KOPEHHBIX
HaponoB AHJ, yHpaBieHUE NPHPOTHBIMU, TEXHUYECKUMHU M (PUHAHCOBBIMU peECyp-
camMH, YUpEXKICHHE COOOIIECTB HECKOJBbKUX OOIIMH JJs MPEICTaBICHHUsS MHTEPECOB
B OpraHax BiacTu, nonyJispusamus B CMU);

— YKpeIJieHHe TPaJAULUOHHBIX MPOJIOBOJBCTBEHHBIX CHCTEM (TIPOM3BOACTBO
9KOJIOTMYECKU YUCTHIX MPOAYKTOB MUTAHHUS BHICOKOTO KauecTBa, BHEIAPEHUE COBpE-
MEHHBIX TEXHOJIOTUH, yIIydIlIeHHE COCTOSHUS BOJHBIX PECYPCOB);

— POCT JIOXOJIOB YJICHOB KOPEHHBIX OOMIMH (OTKPHITHE MECTHBIX Mara3uHOB U
PBIHKOB, H3TOTOBJICHUE PaHEe HE IPONU3BOANMBIX KOPEHHBIMH TUIEMEHAMU MTPOYKTOB,
HampuMep, MapMelaza, MOpOKeHOTO, MSICHOM MPOTyKITHH);

— BHECEHHE W3MEHEHUN B HAllMOHAJIBHBIE 3aKOHOJATENIbCTBA (COCTABIICHUE
TUTAaHOB COTPYAHUYECTBA C A0OPUTCHHBIM HaceJIeHneM AHJ).
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B nepron ¢ 2009 o 2011 r. 6sima peanmzoBana nporpamma «Fortalecimiento de
las Capacidades Nacionales para la Prevencion y Gestion de Conflictos Interculturales
en Chile» («IloBbimenue 3¢pGEeKTUBHOCTH PAOOTHI MPABUTEILCTBA C MPOOJIEMOMA
MPEJOTBPALICHUS M yIIPABICHUS MEXKYJIbTYpHBIMU KOoH(pHuKkTamMu B Ynnmy») (Nopo,
Chong & Moro, 2011:166), HanpaBieHHAas: Ha yCTPAHEHHUE CIIOPOB MEXKTy KOPCHHBIMH
HapoJaMH 1 OCTaIbHBIM HACEJICHUEM, TSHYIUXCA €1l U3 3TI0XU KoJIoHU3auuu. B pam-
kax npoekta ®AO geiicTBoBaia 1o 4 CTpaTerusiM:

— CIJIQ)XMBAHHUE «OCTPBIX YTIIOBY» JJISl TPOBEJCHHS IUAjIora MEK/y CTOPOHAMH;

— MPOJBIKEHHE UJIeH HEOOXOIMMOCTH COXPAHEHUS KYJIBTYPHOI'O pa3HO00pasys;

— BHEJpPEHHE KOHUEMIMH KYyJbTYpHOTO MHOT000pasus B TOCYJapCTBEHHYIO
MIOJIUTHKY;

— yBEIWYEHUE BO3MOKHOCTEW KOPEHHOTO HaceneHus paiioHa Jla Apaykanus
JUISL TaTbHEHIIero pa3BUTHSL.

[Iporpamma okasaina MO3WTHBHOE BIUSHHE HA cuTyauuio B Yunu. B wactHOCTH,
B JIAaHHOI MECTHOCTH TOJIY4MJIO MOIMYJIIPHOCTD BEJICHHUE IBYCTOPOHHETO THAJIOTa C KO-
pPEHHBIMU OOLIMHAMHM MOCPEICTBOM MEPEBOIYMKOB, AKTUBHO PACHpOCTpPAHSIIACh UH-
(dbopMauu 0 LIEHHOCTU KYJIBTYPHOIO M OMOJOTHMUECKOT0 pa3HOOOpasus MyTeM IMpH-
BieueHuss CMU, a B oTderax 1o paboTe OpraHoB BJIACTH MOSIBUIICS KPUTEPUH «I10JIH-
KYJbTYPHOCTBY.

B 2012 r. ®AO nposena 60:1b111y10 paboTy ¢ KOPEHHBIMH 00IIMHAMU MUCKUTOC
n Masraac u3 paiiona Anto Banrku bokxail B Hukaparya COBMECTHO C MECTHBIM
CoeToM 1o 6€30MaCHOCTH U peaTn3alny IpaB deaoBeka 1 MUHHCTEPCTBOM IO Tep-
putopuanbHbiM BompocaM (Skoufias, Lunde & Patrinos, 2015:49—67). B npoekt
Obu10 MHBecTHpOBaHO 3,5 MutH gos. CIIIA, koTopeie ObUIH paciipeesieHbl Ha pealu-
3alMI0 HECKOJBKHX AacCIEeKTOB: HSKOHOMHYECKAs, MOJUTHYECKAs, HKOJOrHYecKast
0e30macHOCTh, 3710poBbe, oOpazoBanue. PAQO paszpabotana cnenuanbHyo [Ipomo-
BOJIbCTBEHHYIO MOJIENb /U1 KOPEHHOTO HACEJICHUs, HAlleIEHHYIO Ha BHEAPEHUE COBpE-
MEHHOW TEXHHUKM U TOBBIIIEHHE dS(H(YEKTUBHOCTH TPATUIIMOHHOTO XO3SHUCTBA.
[Tockonbky xuTenu OOUIMH TOTPEOSIM HEJOCTATOYHOE KOJMYECTBO KaJlOpUit
(904 u3 HeoOxomuMBIX 2545), B paMKax MPOrpaMMbl HA MX TEPPUTOPUH BHICAIUIH
IUIO/IOBBIE I€PEBbsI, 3aBE3N KypHIl U KOpoB. K Tomy ke MUHHCTEPCTBO 3apaBOOXpa-
HEHHS PEryJISPHO ITPOBOJIMIIO ONIPOCHI HA MMPEIMET HEOOXOIUMOT0 KOJIMYECTBA MPOIO0-
BOJILCTBHSI 1 COOTHOCHJIO JTAHHBIE C YPOBHEM MTPOM3BOIUTEIHLHOCTH MECTHBIX (hepme-
poB. B pesynbrare:

— k 2013 1. o6munuer mpomssenu 30 000 dynToB puca, 5000 dacommy,
10 000 kykypy3b1, 9 000 516710K, MOSABUIICS 3HAUUTEIBHBIN MPUPOCT MOTOJIOBbS CKOTA;

— cornacHo IIpooBONBCTBEHHONM MOJEIH, ObUIO MPOBEAEHO CIELUATbHOE
oOyudeHue >keHIMH, 1 8§50 U3 HUX CTaJIM MOJHOMPABHBIMH YYaCTHUKAMHU MPOU3BO/I-
CTBEHHOT0 IPOIIeCcCa;

— mnpasurtenbeTBO Hukaparya omy6mukoasno 3akoH Ne 779, B COOTBETCTBUH €
KOTOPBIM TapaHTUPYETCS TOCYJapCTBEHHAS TIOIEP)KKa OJUHOKHM MaTepsM M3 YHCiia
KOPEHHBIX HapOJIOB.

3a mepuon ¢ 2013 mo 2019 r. B bpasunuu OblT OCYIIECTBIEH COBMECTHBIN
¢ MuHmCcTEpCTBOM OKpY Karomiei cpepl mpoekT «Enhancing Biodiversity for Food and
Nutrition» («CoxpaHeHue OHOpa3zHOOOpa3Hus pagdl MPOJOBOIBCTBHUS W IHUTAHUS)
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(Rangel, 2016:114), B peanu3zanuto KOTopoi Ob110 WHBECTHpOBaHO 2 639 077 moma-
pos CIIIA. ITo onteake ®AO, 3T0 0OJTMH U3 CaMBIX OMOJOTHYECKH OOTAaThIX TEPPUTOPHUIL
Mmupa. Llenn npoekta — coxpaHeHue TpaJIuLUOHHBIX SKOJOTUYECKUX 3HAHUM, C TOMO-
160 KOTOPBIX KOPEHHBIE HAPOAbl BHOCST BECOMBII BKJIaJ B OJEPKAHUE IPOTOBOJIb-
CTBEHHBIX CHCTEM, IOBBILIEHUE OCBEIOMIIEHHOCTH MUPOBOI'0 COOOILECTBA O BaXKHOCTH
OuopazHO00pa3ysl C TOUKH 3PEHUS CYLIECTBOBAHUS IPOAYKTOB MUTaHUS, IPOIOBOIb-
CTBEHHOM 0€30I1aCHOCTH, yCTOWYMBOro pa3Butusi. Opranuszanueil Obun pa3paboTaHbl
U npeuiokeHnsl bpaswiun HaunonansHas ctparerus u Ilnan pelictBuii o coxpaHe-
HUIO OMOpa3HOO0pa3us U UHbIE JOKYMEHThI. DeepabHOE MPAaBUTEILCTBO 3aKPEITUIIO
BCEX MX B 3aKOHOAATENILCTBE, JOMOJIHHUB UX MOJOXKECHUSMH O «COLMOOMOPa3HOOOpa-
3UM» KaK MoKa3aTese MpoA0BOILCTBEHHON 0€301aCHOCTH.

[IpoexT, mo muenuto ®AO, aBuiicst cambiM ycnemHbM 3a 2019 1. Ero ucmnosns-
3yIOT B KauyecTBEe IpuMepa B TEMAaTHYECKHX KHHMTraX, y4eOHHMKax, Ha Qopymax H
TpenuHrax. Ilocme Toro, kak urtoru ObuIM omyOnmkoBaHbl Ha EskeromHoit ceccum
Komuccun 1o coxpaHEHUIO I€HETUYECKUX PECYpPCOB, OH MOIYYMI MEXKIyHapOAHOE
MpU3HaHUE U ObLJT OTMEUEH KaK Ba)KHBIN IIar B OCYLIECTBICHUH MonoxeHnii KonBeH-
U 0 OMOJIOTHYECKOM pazHooOpazuu 1992 rona.

B 2014 r. ®AO 3anyctuna npoekt «Politicas de Seguridad Alimentaria y
Nutriconal» («IlonuTrka mpo1oBOIbCTBEHHOM 0€30MacHOCTH U 0€30IacHOro MUTa-
Hus») B [laparBae (Robles, 2014:231). Ilyrem Hanma)xuBaHHUsS CHCTEMBI TIIATEIHHOTO
U PEeryJsipHOTO JIUaJiora C MPECTABUTENISIMH KOPEHHOTO HACEJCHHS DPACIIMPHICS
NepeYeHb YYAaCTHUKOB BEICHUS TOCYJApCTBEHHOW TIIOJMTHKH M, IO JOKJIaJaMm
Huxkaparya, ctpane y1anocek 100UThCs CIEAYIOIINX PE3YJIbTAaTOB:

— PpOCT JIOJIM y4acTusi KOPEHHBIX HApOJIOB B Pa3pabOTKe HAIIMOHAIBHBIX IPO-
€KTOB U CTpaTeruil, nojayyeHue o6osiee AeTalIu3upoOBaHHOW HHPOPMALIMU O KOPEHHBIX
Hapozax;

— CO3JaHHE B TOCYAApPCTBEHHON CTPYKTYpE€ HOBBIX 3JE€MEHTOB, OTBEYAIOLINX
3a Gyaromnosyune abOpUreHHOTO HACEIICHUS;

— TIPOrpecc B BONPOCE OCYIIECTBICHUS TEPPUTOPHATIBHBIX NIPaB MHCHIIEB Ha
HCKOHHBIE 3eMIJIN;

— yzneneHue OOJNBIIEr0 BHUMAHHS TeME B3aUMOCBS3HM MEXAy peau3aiueit
KyJbTYPHBIX IIPaB KOPEHHBIX OOIINH U IPOIOBOJILCTBEHHOM O€30MaCHOCTH B OTHOIIIE-
HUU HX.

B 2015 r. ®AO chopmyaupoBaia HOBEHUIITYIO METOIOJIOTHIO pabOThI ¢ KOPEH-
HBbIM HacesneHueM AHJckux rop «Mountain Vulnerability Model» («Moaens paGoTsl ¢
ysI3BUMOI TOpHON MecTHOCThIO») (Jindra, 2016:316), HampaBleHHYI0 Ha pa3BUTHE
KOPEHHBIX HapoJOB, MPOXKMUBAIOLIMX Ha 3TOM TEppPUTOPUH, pealnu3ali U3 mpaBa Ha
MIUTAHUE U UHBIX HEOTUY>KJAaeMbIX IIPaB 4YEJIOBEKa, MOJyUYeHUE CTATUCTUUECKUX JIaH-
HBIX, BHEJIPEHHUE B UX )KU3Hb COBPEMEHHBIX TEXHOJIOTHI. JIOKyMEeHT cTai pe3yabTaTom
COBMECTHOI1 JiessTebHOCTH Mexk Ty dkcriepraMmu @AO u CekpeTrapuaToM IO BOPOCam
napTHepcTBa B ropHoil MectHocTH (Mountain Partnership Secretariat — MPS).
Mognens npemiaraeT Mepbl, MO3BOJSIOIIME KOPEHHBIM INIEMEHAM AHJA YKpPEIUTh
XO34HCTBO B TPEX HANpaBJICHHUSX: MOJYYCHHE HEOOXOIUMOro KOJIMYECTBAa KaJIOpHil,
MOBBIIIIEHHE YPOXKAMHOCTH IIUPOKOTO TepeyHs KyabTyp ((acomu, KyKypys3bl, KapTo-
(ens, puca, MIIEHUIBI), paCIOPSHKEHNUE JOCTAaTOYHOM HOPMOM OeKoBOM nmumu (Msica,
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MoJIoKa, siuir). Kpome Toro, coriacHo ctpaTreru, 4acTb JOXOIOB OT JIECO3arOTOBOK,
TypH3Ma M TOPTOBJIH B TOPHBIX palloHaX AHJ JOJDKHA ObITh KOHBEPTHPOBAaHA B 3apa-
OOTHYIO TUIaTy WieHaM KOPEHHBIX OOIIWH, 33/IeHCTBOBAHHBIM B CEJIbCKOM XO3SHCTBE,
9YTOOBI OHM UMEITH BO3MOKHOCTh Y/IOBJIETBOPSTH B IOJHOH Mepe, Kak MUHUMYM, CBOH
6a3zoBbie moTpedHoCcTH (Eversole, McNeish & Cimadamore, 2017:188).

Coycrst rox nocie nmyonukanuun Mogenu @AO ycTaHOBHIIA, YTO YUCIIO MPE.-
CTaBUTEJIEH KOPEHHOTO HACEJICHHS PETHOHA, UCTIBITHIBAIOIINX T'OJI0J], COKPATHIIOCh Ha
30 %, B COOTBETCTBUU C JIOKJIAZIOM «AKTyalbHOE COCTOSIHUE MPOOIEMbI IIPOI0BOIIb-
cTBeHHOU OezomacHocTu B Mupe» 2015 1. («State of Food Insecurity in the Worldy).
[ToMuMO 3TOr0 CHU3MIIACH HHTEHCUBHOCTh MUTPAIIMU M3 TOPHBIX PaliOHOB, HAYAJIOCh
BOCCTAHOBJICHUE JIOKAJIbHON AKOCHUCTEMBI U OBUI 3allyIeH MPOIecC MO COXPAHEHHIO
arpoOnopazHo00paswsl.

Mopens Takke MPU3bIBACT HALIMOHAIBHBIC IPABUTENbCTBA BKIIIOYATh B rOCY1ap-
CTBEHHBIE IPOTPAMMBI Pa3BUTHSI BOIPOC, KACAIOLIHICS KOPEHHBIX HAPOJIOB, IPOKUBA-
IOUIMX HA TOPHOM TEPPUTOPHH: 3TO MOXKET HE TOJIBKO MOBBICHTH X YPOBEHb JKU3HHU,
HO Y 3aMEJUIUTh MUTPAIIHOHHBII MTOTOK.

Opaun u3 nocneaHux MaciTabHbIX MpoekToB @A B 1aHHOI 001aCTH MOCBSIIEH
3aluTe JIECHBIX MAacCUBOB M HOCHUT Ha3BaHMe «Status of Community-Based Forestry
and Forest Tenure in Honduras» («Crtatyc 00111ecCTBEHHOTO JIECHOTO X031CTBa U Jiec-
HbIX yroauil B 'onnypacey). Kamnanus, craprosasmas B 2019 r. u npogoinkaromasicst
B HACTOsIIEE BPeMs, paccuuTaHa Ha pabOTy MO HECKOJBKUM HAaIpaBIICHHUSM, CPEIH
KOTOPBIX BBIIENAETCS 1IeTb «IIPU3HAHUE M 3alUTa MPaB KOPEHHBIX HapoaoB». OHa
BKJIIOYAET B ce0sl OCYIIECTBICHNE MMPUHIUIA TPEXKIEBPEMEHHOTO, JOOPOBOJIILHOTO H
OCO3HAHHOTO COTJACHSsl, TPUOPHUTET HHTEPECOB a0OPUTEHHOTO HACEIECHHUS B BOIIPOCAX
pacropsKEeHUs JIECHBIMU TEPPUTOPUSMH, COBEPIIEHCTBOBAHHE HAITMOHAIBHOTO 3aKO0-
HOJIATEJbCTBA B OTHOIICHUH PETYJIMPOBAHUS JICCHBIX YTOAMW, COXPAaHEHHUE JIECHBIX
peCypcoB B LieNsAX 00ecreveHus MOJIHOLEHHOTO CyIeCTBOBAHUS UHEHIIEB, KOHTPOJIb
MECTHBIMU OpPraHaMHM BJIACTHU peaju3allid UX KOJUIEKTUBHBIX IpaB. B mianax ®AO
TaKXe yCTAHOBJIEHHE 0CO0O0r0 peXMMa MCIOJIb30BAHUS OIPE/EICHHBIX JIECHBIX Bla-
JIeHNH, CHaOXKeHHEe KOPEHHOT0 HACeJIeHHsI COBPEMEHHBIM TEXHUUECKUM OCHAIICHUEM,
MIPOEKT CO3/IaHUs Cyla, CHeIMATU3UPYIOLIEToCs Ha pa30upaTebCTBaxX, KaCAIOIIMXCS
KOJIJICKTHBHBIX TPaB HH/CHIIEB, MPOXKHBAIOIIUX HA JICCHBIX TEPPUTOPHUSIX.

3akarouyeHue

Taxum o0pa3om, Mbl BUIuM, uTo ®AO MpUKIaIbIBACT MHOXKECTBO YCHIIUHN IS
BBITIOJTHEHHSI CBOCH Muccruu. OHA COCTOMT M3 OOJIBIIIOTO TIEPEYHS Pa3IUYHbIX HAIpPaB-
JICHUM, KaXJJ0€ U3 KOTOPBIX HalleJIeHO Ha gocTuxeHue [[YP. 3amura npaB KopeHHOTO
HACEJICHUS 3aHUMAET B TOM CITHCKE 0Cc000€ MECTO, MOCKOJIbKY 3aTPparuBaeT He TOJIBKO
cdepy mpaB yenoBeka, HO U OMopazHOOOpa3ue, OXpaHy MPUPOIHBIX PECYPCOB U UX
panoHanbHOE TIOTPEeOIeHNE, YKOJIOTHIO, CEITECKOE XO3SHUCTBO.

OpFaHI/ISaHI/Iﬂ IMMPU3HACT BBICOKYIO 3HAYUMOCTDb TPAANIIHOHHBIX 3HAHUU U mpak-
THK, pealIM3yeMBbIX B ThICSYaX KOPCHHBIX COOOIIECTB, BHOCSIINX BKJIAl B KYJIbTYPHOE
Y JIMHTBUCTHYECKOE HACJIeUe IIaHeThl. Ha mpumepe TraTnHOaMepuKaHCKOTO pernoHa
MBI MOKeM YOeIWThCS B aKTUBHOM BHEIPECHUHU CTpPATETHH, MPOTpaMM M MPOEKTOB,
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OTCTauBAIOLINX IIPaBa 3eMJIEJIENbIEB U3 YKCIa KOPEHHOI'O HACEIEHMs, OIepKUBa-
IOLINX YCTOWYMBOE UCIIONB30BAaHIE arpOKYJIbTYPHBIX PECYpCOB, OOPIOIIUXCS C U3Me-
HEHUEM KJIMMATa, COXPaHSIIOUINX TPaJUIIMOHHBIE IPOAOBOIBCTBEHHBIE CUCTEMBI.

[IponBuxkeHre W 3ammrTa crocoda BeIeHHUS XO3sAHCTBa WHIEHIEB JlaTHHCKOM
Amepuku TpeOyeT JIOKaabHON, PETHOHATIBHON U J1aXKe MEXIyHapOJHON KOOIepaluu.
Kpome toro, ®AO cTpeMuTcs K NOAAEPKAHUIO COCTOSIHUS KOCUCTEM, PUOPEHKHBIX
paiioHOB, TJIe KOpEHHbIE OOIIKHBI BeAyT cBoii 00pa3 sku3nu (Diez & Correa, 2016:133).
Bo Bcex mokymeHTax OHA MOJYEPKUBACT MPSMYIO 3aBUCUMOCTH MPOIOBOJIHCTBEHHON
Oe3omacHOCTH a0OpPUTEHHOTO HAcelleHUsI OT CTENEeHW WCKOPEHEHHUs OeTHOCTH
U TOJI0J1a, @ N30ABUTHCS OT HUX MOJKHO, JIUIIb COXPAHSS TPAJUIMOHHYIO OKpYIKaro-
Y0 Cpely uX OOMTaHMs.

®AOQO, aktuBHO ydacTBys B peanuzanuu L[YP, conmelicTByeT pocTy cenbCcKoxo-
3SIICTBEHHOT0 IPOM3BOJCTBA, COXPAHEHUIO arpoOMOpazHO0Opa3zus U IFeHETHUYECKUX
pecypcoB IJIaHEThl, HEOOXOAUMBIX JUIsl OCYIIECTBIICHUS MpaBa Ha nuTaHue. Bee 3To
JIeNIaeTCsl B CTPEMJICHMH JOCTHYb CEIbCKOXO3SUCTBEHHOW M MPOJOBOJIBCTBEHHOMN
YCTOMYMBOCTH W Oe3omacHOCTH i Bcex. B Omwkaiimme roast @AO npusbiBaeT
rocy/apcTBa MUpa K MEXAYHapOAHOMY COTPYAHUYECTBY, B KOTOPOM pPaBHO3HAUYHO
JIOJOKHBI OBITH 33€MCTBOBAHBI M TPAIMIITMOHHBIC 3HAHUSI KOPEHHBIX HApPOJIOB,  COBpE-
MEHHasl HayKa ¥ TeXHOJOoruu. FIMeHHO Takoro poja xoomepaius crnocoOHa mpuoim-
3UTHh MUPOBOE COOOIIECTBO K YCTOMYMBOMY Pa3BUTHIO M OJIATOCOCTOSHUIO OyTyIIMX
MTOKOJICHHH.
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AHHOTanuUsA. AKTYaJIbHOCTh TEMbI UCCJIECIOBaHUS 00OOCHOBaHA CTPEMUTENILHBIM TEXHOJIOTUYe-
CKUM Pa3BHTHEM I'€HETHUKH 1 TeHOMUKH, BHEIPEHHEM e HETHIECKUX TEXHOJIOTHI ¥ M300peTeHn il B Hayd-
HYI0 U MEJWIUHCKYIO IIPAKTHKY, YTO B CBOIO OYepelb He 00eCneueHo JODKHOM CHCTeMaTH3UPOBaHHON
MIPaBOBOW OXPaHHOHN B HAIMOHAJIBHOM U MEXKIyHapOIHOM 3aKOHOAaTenbCTBe. [Ipo0reMbl 3aK0HOAaTEIS,
IIPEX/Ie BCEro, 00yCIIOBIIEHBI YHUKAIBHOCTBIO U CJI0)KHOCTBIO TEHOMHOTO TpaBooTHOMEeHUs1. CyObeKTaM
MIO3HAHUS B paMKaX IIOCTHEKIACCHYECKON HayIHOH PalliOHATEHOCTH HEOOX0AUMO 3a0CTPUTH BHUMaHHE
Ha THOCEOJIOTHYECKHX (PHUIOCO(PCKUX OCHOBAaHMAX IMO3HAHUS T€HOMHBIX IIPABOOTHOLICHUH. [Jens uccie-
008aHus: BBIIBUTD U OTPA3UTh OCOOCHHOCTH IIO3HAHUS TIPABOBOI OXpaHbl TEHOMHOTO IPAaBOOTHOIICHHS.
3aoauu uccnedosanus: 1aTh MOHATHE U OLPEACIUTh COCTAB T€HOMHBIX NIPABOOTHOUIEHHUH; ONPEAEIUTh
00BEKT U CyOBEKT MPABOBOI OXpaHbl TEHOMHBIX IPABOOTHOIICHUH, pa3rpaHUUCHIE TOHATHH «IIPAaBOBast
OXpaHay U «IPaBOBas 3al[UTa» TEHOMHBIX IPABOOTHOIICHUN. Memodwbl: MeTo010THsl HAYYHOTO UCCIIe-
JIOBaHUS BKJIIOYAET B ceOs JMANEKTUYECKHH METOJ, a TakkKe OOIIeHay4yHbIe JIOTHUECKHE ONeparliy
(memyKuuu ¥ MHAYKIUH, aHAJIU3 U CUHTE3), TAK ¥ YaCTHOHAY4YHbIE METOBI ((hOpMaIbHO-IOPUANYECKUN
U CPaBHUTENILHO-TIPABOBOM METO/bI), B paMKaxX METOAOJIOTHH MOCTHEKJIACCHYECKOM Hay4YHOH paruo-
HaJIbHOCTH HCIOJIB3YETCSI CHCTEMHBIM TOIXO0J K M3y4EeHHIO 00BEKTa MO3HAHUS — HCCIEI0BaHUE CTPYK-
Typbl, PYHKIMOHAIIBHOTO U HHCTPYMEHTAJIBHOTO ACTIEKTOB OXPAHUTEIBHOIO TEHOMHOTIO IPABOOTHOILICHHUSL.
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BBegenne

HoBble OTKpbITHSA B 00JacTH OHONOTHH, MEIUIMHBI, TEHETHKH, TEHOMHKH H
MHBIX 00J7aCTAX HAyYHOTO 3HAHMSA JeNal0T He00X0AUMOCTh MPABOBOI OXpaHbl T€HOM-
HBIX OTHOUICHWH HE YeM-TO M3 001acTH (aHTACTHKH, a pealbHOCThIO. [Ipu 3ToM
3HaYMMOCTb «T'€HOMHOW MH(OpMAIMK YEI0BEKa» HACTOJIBKO BEIUKA, YTO OKAa3bIBACT
BO3/ICIICTBHE HA OTHOLIEHHS B c(hepax 37paBOOXpPaHEHHUS, MEIULUHCKOTO 00CTyKHBa-
HUS, CTPAaxOBaHHUSA, HAa TPYAOBYIO JESTEbHOCTb, IPAXKAAHCKHI 00OpOT, YaCTHYIO
XU3Hb rpakaat. [lomumo npouero, «reHoMHast ”HGOPMAIUS YEITOBEKa» COACPKHUT HE
TOJIKO WHMBHYaJbHYI0 HH(MOPMAIUIO O JMIE, C IOMOIIBI0 KOTOPOH BO3MOXKHO
YCTaHOBUTH €T0 JIMYHOCTh, HO M 3aKJII0YaeT B ce0e MpHU3HAK HACIIEACTBEHHOCTH, TO
€CTb COJCPKUT MH(POPMAIHIO O HECKOJIBKUX MOKOJICHUAX ONMKAUIINX POJCTBEHHH-
KOB HOCHUTEJSI TeHOMHOU HH(popMarun. Bee 3To ToBopUT 0 HEOOXOAUMOCTH YCTaHOB-
JICHUSI OXPAHUTEIBHOTO PEKUMa FTeHOMHBIX OTHOLICHUH.

HccnenoBanue npaBoBoi OXpaHbl TeHOMHBIX OTHOILICHHUH CIIEyeT HauaTh C U3Y-
YEeHHUSI THOCEOJOTMYECKHX BOMPOCOB, MPOOIEM UCCIIEIOBAHUS, KOTOPHIE CTOST MEpen
YYEHBIMH: CYUIECTBYIOT JIM B pE€aIbHOCTH T'€HOMHbBIEC PABOOTHOLLIEHUS, KaKue 0011ie-
CTBEHHbBIE OTHOILIEHUS CJIEAYET OTHOCUTh K TCHOMHBIM U KaKUe€ U3 HUX clieAyeT OpaThb
MOJ1 OXpaHy, KaK OMpEeNIUTh KPyTr 0ObEKTOB U CyOBEKTOB MIPABOBOM OXpaHbl F€HOM-
HBIX IPABOOTHOIICHUH, KaKH€ TOIX0bl CTOUT IPUMEHSTH IPU UCCIICIOBAHUN TTPABO-
BOM OXpaHbl T€HOMHBIX IPAaBOOTHOILICHUH, KaK COOTHECTH TOHSATHS «IIpaBOBas
OXpaHa» M «IIPaBOBas 3alINTa» T€HOMHBIX TPABOOTHOIIICHH.

BonpmumHCTBO WccnemoBaTenell yKa3plBalOT Ha HEOOXOIWMOCTH IPABOBOM
OXpaHbl TEHOMHBIX OTHOIIEHHH, CBS3BIBASI 3TO C OMOJIOTUYECKOW M IKOJIOTHUYECKOM
oe3omacHocThio (Mokhov, Yavorskii & Pozdeev, 2020), OMO3THYECKUMH TPUHITU-
namu, WHPOPMALMOHHOW OE30MacHOCTBI0O W OONbIIMMU O0BbEeMaMHU JNaHHBIX. Tak,
CIIMSIHUE TEHOMHOU M 1udpoBoi 3pbl mopoausio asa ¢akrtopa (Ajunwa, 2014:1231),
UCXOJS U3 KOTOPBIX MOKHO CJ€JaTh BBIBOJ O HEOOXOJUMOCTH YCHIIEHHUS MPABOBOM
OXpaHbl «T€HOMHBIX OTHOLIEHHID»: pacnpoCTpaHEeHHE U JIOCTYMHOCTb M€HETHYECKUX
TECTUPOBAHUH, a TaKXkKe [UPPOBU3ALINS, XpaHEHUE U 00paboTKa MEAUIIMHCKON HHPOP-
MaIlu¥ ¢ TOMOIIBIO 3JIEKTPOHHBIX PECYPCOB. 3/1€Ch CTAJIKUBAIOTCS «T€HOMHasi HHGOp-
Marus» W «Big data», monarme, o0Oo3HAYaomee CIHEUAIBHBIE TEXHOJIOTHH,
mporpaMMHOe obecriedeHne it paboThl ¢ OONBIIMMHA 00beMaMH TaHHBIX. Y YUTHIBAS,
4T0 siBiieHne «Big datay TecHO cBsA3aHO ¢ MHPOPMAIIMOHHBIMU TEXHOJIOTHUSAMH U pa3-
MEIIIeHNEM JIMYHBIX JaHHBIX B ceTH IHTEepHET, BO3pacTaeT MOTeHIAIbHAs OTTAaCHOCTb
PaCKpBITUS JIMYHBIX JAHHBIX, B TOM YHUCIIE «T€HOMHOH HH(pOpMaImny», U 370ymnoTped-
JICHHE €10 B KOPBICTHBIX LEISAX WIM LENSIX AUCKPUMHUHAIMM MO MPHU3HAKY T€HOMA.
B 3apy0OexHOl TpakTHKE Takke BCTpedaroTcsi auckyccuu o «kpaxe JHK» kak o0
yrpo3e reHeTHYecKo KOH(PHUISHIMAIbHOCTH YenoBeka. VccnenoBaTenu noja «kpaxei
TeHOB)» TIOHUMAIOT: «TalHbBIN COOP reHETHUECKUX MaTepUaIoB YeIOBEKa U MMPOBEICHUE
TEHETHYECKOTO TECTUPOBaHMsI, O0€3 BegoMa uiu coryiacus utay (Joh, 2011).
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B cBs131 ¢ TeM, 4TO «reHOMHAast HH()OpMAIHs» SBISIETCS BaXKHBIM 3JIEMEHTOM Me-
JUIMHCKUX U TEHETUYECKHX MCCIIEOBAHUMN, UCTIONB3YETCS B HEKIIMHUYECKHUX LEIAX
JUISL PACKPBITHSI NIPECTYIUIEHUH, YCTAHOBJIEHHS OTLIOBCTBA WJIM U3yYEHUS IPOUCXOK-
nenust denmoeka, JI.LH. bepr, B.I'. ['oayO1oB cuurtaroT, 9T0 MMEHHO TOCYIapCTBO
«OJDKHO OXPaHATh FeHETHUECKYI0 KOH(OUACHIMATBFHOCTD M MPEI0TBPAIIATh 310YII0-
TpebaeHue reHoMHoM nnpopmanuein» (Berg & Golubtsov, 2020:640).

B kauecTBe crioco6oB peanuzanuu NpaBoBOi OXpaHbl FEHOMHBIX PABOOTHOILIE-
HUI HcCcIe0BaTeNIIMU PACCMAaTPUBAIOTCS Pa3JIMYHbIE MEPCIEKTUBbBl YCTAHOBIICHHS
yrOJIOBHO-IIPABOBOM WJIM  aIMHUHHUCTPATHUBHO-NIPABOBOM OXpaHbl, YCTaHOBJIEHUE
NATEeHTHOTO peXXuMa JUlsl M300peTeHuil Ha OCHOBe reHoma uyenoBeka. Hampumep,
J.B. Kapenun, .M. Mauenypo, @. Cenura paccMaTpuBarOT NOTCHIHUAIBHYIO BO3-
MO>KHOCTb YCTaHOBJICHHSI PEXHUMa yTrOJIOBHO-IIPABOBOM OXpaHbl «€HETUYECKUX J1aH-
HBIX YEJIOBEKA KaK AJIEMEHTA MpaBa Ha HEIPUKOCHOBEHHOCTh YACTHOM KU3HU B IJIaHE
COOTHECEHHS ero ¢ 3aKkperuieHHbIMU B YK P® 1996 1. 00beKkTaMu yTroJIOBHO-TIPaBOBOM
oxpanb» (Karelin, Matsepuro & Selita, 2018:87).

UccnenoBarenu, IpUYUCIISAIONIUE TE€HBI U TEHOM K 00BEKTaM UHTEIIEKTYaJIbHBIX
MpaB, CYUTAIOT, YTO NATEHTOBAHHE T€HETUUECKUX U TEHOMHBIX U300peTEeHUH SABIsSETCS
CpeACTBOM OOECIEeUYEeHUsI IMPABOBOM OXpaHbl WHTEIUIEKTYaJbHON COOCTBEHHOCTH,
KOTOpPOE «yJIOCTOBEpSICT 3aKOHHOE MPAaBO HAa TEXHOJIOTMU B cepe OMOMEAHIIMHEI;
YCTaHaBJIMBACT NIPUOPUTET UX HCIIOJIb30BaHUS, aBTOPCTBO, 3alUIACT HOBYIO OMOMe-
JMIMHCKYIO pa3paboTKy Ha onpeaeneHHbli cpok» (Levushkin, 2019:106).

Kurait siBsieTcss oTHUM M3 JIUJEPOB TI0 IPUMEHEHUIO TeHETHYECKUX TEXHOJIO-
T'Hid, KOTMYECTBY U300pETEHHI B chepe MCCIeOBaHUS T€HOMA YeIOBEKa, BHEAPEHHIO
TFEeHETUYECKUX TEXHOJIOTUI B MEIULIMHCKYIO U HCCIIEI0BATENbCKY O PpakTUKy. Heynu-
BUTEIILHO, YTO OOJIBITMHCTBO KUTAWCKUX YUCHBIX, B TOM YHCIIE YUEHBIX IOPUCTOB, O-
JIEPKUBAIOT CUCTEMY IaTEHTOBAHUS T€HOB KaK «BaXKHBIA IMPaBOBOW HMHCTPYMEHT
3alUThl UHTEPECOB n300peTaTeneil U U300peTeHui, a Tak)Ke FeHETUUECKUX PECYPCOB
Kuras» (Li Du, 2018:7).

OTHOCHUTENBHO OOBEKTHOTO M CyOBEKTHOIO COCTaBa «T€HOMHBIX OTHOILCHUI»
MHEHHUsI aBTOpOB pazuarca. Hanpumep, A.I'. BAMHOB npeaiaraeT caeAyollyo MOAEb
TEeHOMHBIX OTHOHIEHHUH (B 00JIACTH T€HOMHBIX MCCIIEOBAHH): TOCTOMHCTBO JIMYHO-
CTH, KaK OOBEKT OTHOIICHW, HYXIAIOIMUXCS B FOPUIMYECKOM COTPOBOKICHHM;
rocyJJapcTBa, 00ECIeUNBAIOIINE PAa3BUTHE M BHEIPEHUE B MPAKTHKY T€HETHUYECKUX H
TC€HOMHBIX UCCIIEIOBAaHHMN, KaK CyObEKT MPABOOTHOLICHUH; CTaTyC Y4aCTHUKOB F€HOM-
HBIX MIPABOOTHOMICHUH, a UMEHHO UX OOSI3aHHOCTB 110 pa3padOTKe MakeTa MPaBOBBIX
aKTOB, KOTOpPbIE CMOTYT OOECHEYUTh JOKHOE HOPMAaTHUBHO-IIPABOBOE PEryJIHpPOBa-
HUE, IPAaBOBYIO OXpaHy M 3aIIMTy B cepe MPOBEIEHUS UCCIETOBAaHUI Tr€HOMA Yeso-
Beka (Blinov, 2019:254).

Paznuuarorcst Takke TOYKHM 3pEHHS aBTOPOB OTHOCHUTEJIBHO TE€X 3JEMEHTOB,
KOTOpBIE CIIEyeT BKJIIOYATh B IepeUeHb 00BEKTOB IT€HOMHBIX IIPaBOOTHOIIEHUH. Tak,
MHOTMMH HCCIIEJIOBATENIIMH CTaBUTCS BOIPOC OTHOCHTEIBHO CTAaTyca 3MOpPHOHOB,
HCKYCCTBEHHBIX KJIETOK, TKAHEH M OPTaHOB, OMOMETUIIMHCKUX KIETOYHBIX TIPOIYKTOB,
KpPOBH H €€ KOMIIOHEHTOB, «CHHTETHYeCKoro TeHoma» (Mokhov, 2020:54).

OTHOCHUTENBHO TEepeyHsl CyObEKTOB «T€HOMHBIX MPABOOTHOIICHUI» BOMPOCHI,
MIPeX/Ie BCEro, BOSHUKAIOT OISTH XK€ IO MOBOAY CTaTyca SMOPHOHOB, a TaKXKe MPH
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WCCIIEIOBAaHUN CYOBEKTOB «T€HOMHBIX IIPABOOTHOUICHUI», CBSI3aHHBIX C T€HOMHOM
nHpopManuei yenoBeka. B tTaHHOM KOHTEKcTe nepeyeHb CyObeKTOB TeHOMHBIX OTHO-
HICHUH pacHMpsieTcss OT HOCHTENsS TeHOMHOW WH(OpPMAalWH, HCCIEIOBATENS WIIH
MEIUIUHCKOrO pabOTHUKA, HEMOCPEACTBEHHO B3aMMOJICHCTBYIOIIETO C JaHHOM
uH(popMaluen, 10 CleNUalIbHbIX CYObEKTOB, TAKUX KaK «omeparop 0a3bl JaHHBIXY,
COTPYAHUKHU OIEpaTOpa, FIKCHEPTHI U CHELIUAIUCTBI, YYaCTBYIOIIUE B FOCY1apCTBEH-
HOU reHoMHOH peructparnuu u T.1. (Kryukova, 2019:31—32).

Mertoabl: MeTononorust Hay4HOro MCCIeIOBAHUS BKIIIOYAET B ce0sl JUATIEKTH-
YEeCKUI METOJI, a TaKXKe 00IeHaYYHbIE JIOTHUECKUE ONIepaLiuy (JeAyKIMHU U UHIYKLIUH,
aHaJIN3 U CUHTE3), TaK M YaCTHOHAYYHbIE METOBI ((hOpMaTbHO-IOPUINIECKUIN U CpaB-
HUTETIHHO-TIPABOBOM METO/IbI).

Llens uccnenoBanus: BBISBUTH M OTPA3UTh OCOOCHHOCTHU TIO3HAHMS U OCHOBHBIE
THOCEO0JIOTUYECKHE BOIPOCHI CyOBbEKTa U 00BEKTA MPABOBOM OXpaHbl TEHOMHBIX OTHO-
LIEHUM.

3ajauu UCCIIEAOBAHMS: AATh MIOHATUE U ONPEAEIUTh COCTAB T€HOMHBIX IIPABO-
OTHOLICHUH; ONPEAEIUTh OOBEKT U CyOBEKT IIPAaBOBOI OXPaHbl TEHOMHBIX IIPaBOOTHO-
LICHU, pa3rpaHUYEHUE MOHATHI «IIpaBOBas OXpaHa» U «IIPaBOBas 3aIIUTa» FEHOM-
HBIX IIPaBOOTHOLLIEHUM.

I'enomHbIe npaBooTHOmeHUus. Yacto cam (akT CyIIeCTBOBAHUS T'€HOMHBIX
[IPABOOTHOIICHUH CTaBUTCS YUCHBIMHU-IOPHCTAMH O]l COMHEHHE. DTH B3TJIIIBI MO~
KpETUICHBI BECbMa BECKHMH JOBOJIAMH:

1. IIpuHaANEKHOCTP TEHOMAa K MUKPOMHPY OOYyCIIaBIMBAET €r0 OOBEKTHBHbIE
CBOMCTBa — HEIOCTYIHOCTh Ul NPaBOBOrO BO3AEHCTBUA. TpynHO NpEeNCTaBUTH
peanbHyIO MPaBOBYIO CBSA3b T€HOMA M MPABOOTHOIIEHHH 1O MOBOY reHoMa. OOBEeKT
[IPaBOBOTIO BO3JEHCTBUS JOJIKEH ObITh MaTepHAIbHBIM, JTUOO €ro CBOMCTBA JIOJKHBI
HPOSIBIIATE ce0s1 uepe3 AeHCTBUS yIIPAaBOMOUYEHHBIX U O0SI3aHHBIX JIULI.

2. IIpaBooTHOILIEHHE BO3HUKAET B ClIydasX CO3HATENbHBIX BOJEBBIX JIEHCTBUI
YeJI0BEKa, CIOCOOHBIX MMOAYMHATCS BOJIE TOCYAApCTBa, 3aKpeIIeHHOI B 3akoHe. ['eHoM
3TO MCKIIIOYAET.

[TopoGyem mokazatrs oOpaTtHoe. CoracHO TEOpUH MpaBa MoI MPaBOOTHOIICHH-
SIMU TTOHUMAIOT OOIIECTBEHHBIE OTHOIIEHUS, pETyIUpyeMble HOPMaMH IpaBa, BO3HU-
KaloIIe Ha OCHOBE IOPUAMYECKHX (DaKTOB, NEHCTBUI CyObEKTOB M IPYTMX OCHOBAHUH,
YCTaHOBJICHHBIX 3aKOHOAATEJEM, YYaCTHUKU KOTOPBIX HAJIENEHbl CYyObEKTHBHBIMHU
paBaMU ¥ IOPUANYECKIMHU 0053aHHOCTSIMH, CAHKIIHOHUPOBAHHBIMHU TOCYAaPCTBOM H
OXPaHSIEMbIMH UM OT MTPABOHAPYILICHUH.

B kauecTBe mpumepa I€HOMHBIX IPAaBOOTHOIIEHHH NPHUBEIEM CIIEAYIOIIYIO
CUTyaluIo: rpakaanka N oOpaTuiach B MEAUIIMHCKUMA IIEHTP U1 MOTYYEHHs YCIYT MO
HCKYCCTBEHHBIM DPENpPOAYKTUBHBIM TEXHOJIOTUSIM. B pesynbrare HCKYCCTBEHHOIO
OIJIOAOTBOPEHUS POAUIICS PeOCHOK, Y KOTOPOTrO OBLIO BBISIBJICHO TSHKEIOE T'€HeTHYe-
cKoe 3a00sIeBaHne — CIHMHAIbHAs MblIeyHas atpodus. Hocurenem qaHHOTO reHeTH-
YEeCKOro 3a00JIeBaHUsS SBJUICS JOHOP TE€HETHMYECKOro MaTepHuaia. MeIuInHCKHUMA
LIEHTP HE UCTOJHIWI 00S3aHHOCTH 10 HaJUIeXallei MpoBepKe reHeTHIeCKOro MaTepu-
ana. /J{laHHBIN cIy4dail WILTIOCTPUPYET HE TOJIBKO MPUMEP T€HOMHBIX TPAaBOOTHOIICHU,
HO M yKa3bIBaeT HAa HEOOXOIUMOCTh MX IMOBBIIIEHHON MPAaBOBOM OXpaHBI U OCOOBIH
KOHTPOJIb CO CTOPOHBI TOCYAAPCTBA.
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Ha ocHoBaHuM paHee NPOBEJCHHBIX UCCIIEI0BAHMM MBI MOXKEM JaTh CIIEAYIOLIEE
ompezeeHre TeHOMHBIM IIPaBOOTHOLIEHUSIM: «3TO peasibHOe, (pakTHUECKOE, BO3HHK-
11ee B KOHKPETHOM XKU3HEHHOM CUTyaIK O00IIeCTBEHHOE OTHOLIEHUE (001eCTBEeHHAs
CBsI3b (PM3MYECKUX W/WIU IOPUANYECKUX JIMIL), CBI3aHHOE C UCIIOJIb30BaHUEM (HCCIIe-
JI0BaHUEM, IPUMEHEHHUEM, XpaHEHHEM) I'eHa 0COOU YeJIOBEYECKOM MOMyJISINHU, KOTO-
poe nprobdpeIto npaBoByro (GopMy B pe3ysIbTaTe yperyJnpoBaHHOCTH (IIPeLyCMOTPEH-
HOCTH) JaHHOT'O >KU3HEHHOI'0 Cllydasi HOpMOH IpaBa AEeHUCTBYIOLIETO 3aKOHA, 1I0TOBO-
poM, cyneOHbIM (aaMUHUCTpAaTUBHBIM) akToM» (Berg (ed.), 2021:84).

OOBEeKT reHOMHOT'0 IPABOOTHOIIEHUSI — 3TO TO COLMAIbHOE 0J1aro, Ha KOTOPOe
HalpaBJIEHHO BO3/elCTBHE IpaBooTHoIIeHUs. Kakue e 6iara sSBis0TCS 00bEKTOM
FEHOMHBIX IPAaBOOTHOIIEHUH? OCTaHOBHMCS Ha OINpPEJEICHUU, I'€HOM 4YeJOBeKa,
3aKpeIUIeHHOM B cTaThe 1 BeeoOrelt nexapanuu o reHoMe YelloBeKa U IpaBax 4yeso-
BeKa: «['€eHOM uenoBeKa JISKUT B OCHOBE N3HAYAJIbHOM OOIIHOCTH BCEX MpeICTaBUTE-
JIel 4eI0BEYECKOro PoAia, a TaKKe MIPU3HAHUSA UX HEOTHEMIIEMOTI0 TJOCTOMHCTBA U pa3-
HOOOpasus. ['eHOM YelloBeka 3HAMEHYET cOOOH TOCTOSHUME YenoBedecTBa»'. Takke
XOTeNoCh Obl 0OpaTUTh BHMMAaHUE HA 3HAUYEHHE TaKOW KaTEropuH, Kak «re€HOMHas
uHpopmauus». Hanuonaneusiil crangapt PO «CynebHas MoiekyIsipHO-TeHeTHYe-
ckas sKkcneprtuza. TepmuHBI M ompeneneHus» (yTB. mpukazoMm Poccranpmapra ot
12 nexabpst 2016 1. Ne 2009-cT) onpezensieT reHOM Kak COBOKYIHBIM T€HETHYEeCKUH
Martepuan opranusma’. A jeuHMIHS «reHOMHas MH(pOPMAIUS» ONpeeNeHa Kak
«IEPCOHAJIbHBIE JaHHBIE, BKIIOUYAIOLME KOAUPOBAaHHYI0 HH(POPMAIHIO 00 OnpeaeIeH-
HBIX (pparMeHTax Ae30KCUPHUOOHYKIEHHOBON KUCIIOTHI (PU3UYECKOTO JIMLA WK HEOIIO-
3HAHHOTO TPYIIa, HE XaPAKTEPU3YIONIUX HX (PU3MOIOrMUIECKUE OCOOEHHOCTH» . 3ame-
THUM, YTO TaKO€ IOHUMAaHUE FTeHOMHON HH(POPMAIUU 3aKOHOIAaTEIEM Y3KOHAIPaBJICHO
Y IPUMEHUMO JIMIIb K MPAaBOOTHOLIEHHSIM, BO3HUKAIOIIUM Ha OCHOBaHUU (enepalib-
Horo 3akoHa «O rocynapcTBeHHOM I'eHOMHOU peructpauun». OnpeneneHue Karero-
pUM «T€HOMHAasi UHPOPMALUs» TOJIBKO Uepe3 NEePCOHANIbHBIE 1aHHbIE HOCUT OIpaHU-
YUTENIbHBIA XapakTep, Tak Kak Takas HHPOpMaLUs B CUIy CBOMCTBA HAacClleACTBEHHO-
CTU COAEP)KUT JaHHbIE HE TOJBKO 00 MACHTU(PHULUPYEMOM JIUIIE, a TaKKe UH(pOpMa-
LIUI0 O HECKOJIBKUX IIOKOJIEHUSX €ro OJIMKalIIMX poACTBEHHUKOB. «['eHoMHas uH(op-
Malus 4ejoBeKa» SBJIAETCA IMPaBOBOM MHGpoOpMaiuell HHIMBUIYallbHO-IIPABOBOTO
XapakTepa, B CHJIy CBOEH CIIOCOOHOCTH OKa3blBaTh BO3AEHCTBUE HA CyOBEKTHI IIPaBa,
ynopsiAouuBath ux aeiicteus. Takum oOpa3om, reHOMHas HH(opMauus — npaBoBas
uHopMaLus MHIUBUIYAJIBHOTO XapakTepa, o0jajaromias MOMHMMO YHHKAJIbHBIX
CBOICTB OIPe/IENIAEMOro J1La CBOMCTBOM HACIEICTBEHHOCTH.

1o Hamemy MHEHHIO, 0OBEKTOM '€HOMHBIX IIPaBOOTHOILIEHUH SIBJII€TCS TEHETU-
4eCKOoe JOCTOMHCTBO ¥ T€HOMHAasl HH(POPMaLUs YelIoBeKa.

Crenyrooummm 53J€MEHTOM TI'€HOMHOTO IPAaBOOTHOIIEHUS SBIISETCS CYOBEKT.
Hcxons n3 oOmel Teopun mpaBa, CyObeKTOM I'€HOMHBIX IPAaBOOTHOLIEHUH MOTYT

! Beeobmiast mekiapanms O TEHOME 4YeJOBEKa M TNPaBax 4YeoBeKa: mpuHsATa ['eHepanbHOM KOH(EepeHIueH
Opranunzanu O0benuHeHHBIX Harmii mo BompocaM o0pa3oBaHus, HAyKd U KyasTypsl 11.11.1997.

2 TOCT P 57343-2016 «CynebHas MOJEKYJIAPHO-TEHETHYECKAs JKCIEPTU3a. TE€PMUHbL M OMPEAEIICHHUSD).
Pexxum mocryna: http://docs.cntd.ru/document/1200142866 (nara obpamenus: 01.04.2021).

3 denepanbublii 3akoH «O TOCYIApCTBEHHONW TEHOMHOM peructpamuu B Poccumiickoii ®enmepanuu» 0T
03.12.2008 N 242-03 // Cobpanue 3akoHoaaTenscTBa Poccuiickoii deaeparnun. 2008. Ne 49, cr. 5740.
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ABJISITHCS (PU3UUECKHE U FOPHINUECKHE JIMLIA, @ TAK)KE TOCYAaPCTBO B JIUIIE YIIOJIHOMO-
YEHHBIX OPraHOB M OPraHU3aLUi.

ConepxaHue TE€HOMHOro IpaBooTHoweHHs. [Opuauueckoe coaep:kaHue
paccMaTpUBAaEMOro THIA IPABOOTHOLIEHHS COCTABIIAIOT CyObEKTUBHOE IIPABO U IOPHU-
auueckas 00s3aHHOCTb. CyOBEKTHBHOE IPaBO — Mepa BO3MOYKHOI'O IOBEIEHUS
CyObEKTOB B T'€HOMHOM IpaBOOTHoWEeHHU. FOpuanueckas 0O0s3aHHOCTb — Mepa
JOJDKHOT'O TIOBEEHUS! B TEHOMHOM IIPaBOOTHOLLICHUHU.

HcciaenoBanne 00beKTa 1 Cy0beKTa IPABOBOI OXPaHbl TEHOMHBIX OTHOLLIE-
HHUii. OOBEKTOM IIPABOBON OXpaHBbI ABJSAIOTCA T€, HauOoJIee BaXKHbIE COLMAIbHBIC [IEH-
HOCTH, ITPaBOBbIE OJ1ara, 0OLIECTBEHHbIE OTHOLIEHHS], B COXPAHEHUH KOTOPBIX 3aUHTe-
pecoBaHbl OT/EIbHBIE JIMIA, BCe 0OLIECTBO U rocyaapcTso. IlpenoTBpalenue Hemnpa-
BOMEPHOI'O IOBEAEHUsS] CYyOBEKTOB — OCHOBHOE HA3HAYEHUE IIPAaBOBOM OXpPaHbI.
Db deKTUBHOCTD NMPABOBOM OXpaHbl BO3pAcTaeT B MPSIMOM 3aBUCUMOCTHU OT yBeJIHue-
HUS yKciIa CyObeKTOB, KOTOPbIE MOJUYUHSIIOTCS TPeOOBaHUAM MPABOBBIX HOPM, ITyTEM
COOJIIOJICHNUS 3aIIPETOB U UCIIOJIHEHMs Fopuaudeckux oos3aHHocTed. «Cam (akr ycra-
HOBJICHUS 3aIIpeTa UM CaHKLUSA OKa3bIBalOT CEPbE3HOE BIMSAHUE HA HEKOTOPBIX JIULI,
noOy>XJIal0T WX BO3AEPKUBAThCS OT COBEpLICHHs Hakazyemoro noctynka» (Rad’ko,
2004:236). To ecTb Lenb IMPAaBOBOW OXpaHbl MPEUMYIIECTBEHHO IPEBEHTHBHAS.
KakoBa e wenp mpaBoBOM OXpaHbl I'eHOMHBIX OTHoumieHHH? IIpexkzae Bcero, 3To
PEJOTBPALICHNE IPAaBOHAPYIICHUH, CBA3aHHBIX C TIE€HETUYECKUM JOCTOMHCTBOM
U TEHOMHOW HMHQOpMaIyeld 4YeIoBeKa, a TaKXKe yCTpaHEHHE NPHUYUH U YCIOBHIi,
CMOCOOCTBYIOIIMX TaKUM MPAaBOHAPYLICHUSAM. TakuMMH NpaBOHAPYMICHUSMU MOTYT
ObITb MOJH(UKALMA YETOBEYECKOI0 FEHOMA, KOTOPasi IPUBOIUT K €r0 U3MEHEHUIO 0e3
HOJTy4eHHs TOOPOBOJIBLHOTO MH(OPMHUPOBAHHOIO COIJIACHSA JIMLA, 3710YHNOTpeOIeHue
TFeHOMHOM MH(popManuel, JUCKpUMHHALUSA Ha OCHOBAHUU T'€HOMHOW HH(pOpMaLuu
(B cepax 3qpaBOOXpaHEHUs], CTPAXOBAHUS, TPYAOBOU JesTenbHOCTH). ['eHeTHueckoe
JOCTOMHCTBO U TEHOMHasi HH(POPMaLUs YeI0BEKa UMEIOT BBICOKYIO COLMANIbHYIO 3HAa-
yuMOCTh. [IpaBo Ha yBakeHHE JOCTOMHCTBA, B TOM YUCJIE F€HETUYECKOTrO, SBIISETCS
OJIHUM M3 OCHOBOIIOJIATAIOIIUX €CTECTBEHHBIX IIPAB YEJIOBEKA, 3aKPEILICHO HAa MEXY-
HapOJHOM YPOBHE U SBJIIETCS HEOTHEMJIEMOM 4acThb IPABOBOIO CTATycCa JIMYHOCTH.
I'enomHuas nH(GOpPMAIHS B CHITy OCOOBIX CBOMCTB YHUKAIBHOCTU M HACIIEICTBEHHOCTH
MMeeT OTPOMHBII MOTEHIMAJ PAaBOBOTO BO3JICHCTBUS B PA3IMUHBIX chepax aesTelns-
HOCTH, a TAKXKE OKa3bIBAET BIMSIHUE HA UHbIE CyOBEKThI TEHOMHBIX MPABOOTHOIIECHUH.
JlaHHbIE 00BEKTHI JOIKHBI OBITh B3STHI IO/l OXPaHy, T'OCYJapCTBY ClIeIyeT BHUMATEIIb-
HEl OTHOCUTBCS K IPABOBOM OXpaHE JaHHOW cdepbl MPaBOOTHOLIECHUH, KOHTPOIIIO
3a MPEeJOTBPALICHUEM HAPYLUIEHUH IMPaBOBBIX HOPM, YCTPAHEHUIO Pa3IUYHBIX
IPUYMH, KOTOpbIE CHOCOOCTBYIOT HENPAaBOMEPHOMY IMOBeAeHUI0. Takum oOpasom,
O00BEKT T€HOMHBIX MPABOOTHOLICHUI M OOBEKT MPAaBOBON OXpaHbl TAKMX OTHOIIEHHIMA
COBIIAJIAOT.

MB&I cuuTaem, 4To CIEAYIOIINM 3IEMEHTOM, KOTOPBIH 11e71ecO00pa3HO BBICIUTD
B IIOHATUHHOM DSy, XapaKTEPU3YIOIIEM CTPYKTYpY HpPAaBOBOM OXPAHBI, SABISAETCS
CyOBeKT NMpaBoBOi oxpaHbl. MTak, cyOBeKTOM SBISETCS TOT, KTO OCYILECTBISET BO3-
neicTBHe Ha 00BEKT IIPABOBOM OXpaHBbI U T€ CyOBEKTHI IIPaBa, Ha KOTOPBIX HAIPaBICHO
IaHHOE Bo3zelcTBUE. OXpaHUTENBHOE BO3ACHCTBHE OCYILECTBIIIETCS B paMKax OXpa-
HUTEIbHBIX NPABOOTHOIIEHUN. TpaJuIMOHHO B OXPAHUTEIbHBIX MPABOOTHOLICHUAX
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BBIJICJIAIOT IBYX CyOBEKTOB: IIPABOHAPYIIUTENS U TOCYIaPCTBO B JIUIE YIIOJTHOMOYEH-
HBIX OpraHoB. Take CyIIeCTBYeT MHEHHE, YTO OXpaHWTEeNbHas (YHKIHS BO3/EH-
CTBYET Ha BOJIIO U CO3HAHUE TeX CyOBEKTOB, MPABOCO3HAHUE KOTOPHIX Ae(HOpMUPO-
BAaHO paHee y’K€ COBEPIICHHBIMH IPABOHAPYIICHUAMH, JIMOO HPABCTBEHHO-IICUXOJI0-
TMYECKHUMH YCTaHOBKaMH, KOTOPBIE PEaIbHO MOTYT MOATOJIKHYTh TAKUX CyOBEKTOB K
HEeNpaBOMEPHOMY NoBeeHuto. [lpyrue uccienonareny, Hanpumep, . A. Jlununckui,
YTBEPXKAAIOT, YTO OXPAHUTEIBHOE IPABOBOE BO3ACHCTBUE PACIIPOCTPAHAETCS HA BOJIIO
U CO3HAHUE BCEX JEIIMKTOCIOCOOHBIX CyObEKTOB, ITyTEM YCBOECHUS HOPM U LIEHHOCTEH],
oxpansembix mpaBoM (Lipinskii, 2004:234). B reopuu yronosHoro npasa B.J[. ®unu-
MOHOB, BBICKa3bIBasi MO3MLHUIO O pa3AeiICHUN OXPAaHUTEIbHOM (PyHKIIMM yroJI0BHOIO
[paBa Ha MPeAYyIPEAUTENFHYIO M BOCCTAHOBUTENIbHYI0. B KauecTBe cyOBeKTOB Ipemy-
NPEIUTENbHON (PYHKIMM BBIIENISET JIUII, €I1e He COBEPIIMBIINX MPECTYNHbBIX ACSIHUM,
HO CKJIOHHBIX K TaKOMYy HEIPaBOMEPHOMY IOBEJCHHIO, & B KayecTBE CYOBEKTOB
BOCCTAHOBUTENIFHOW (DYHKIMM JIUI], Y€ COBEPLIMBIIUX IPECTYIHbIC JESHUS
(Filimonov, 2003).

ABTOp HCCEIOBaHMs MPUACPKHUBACTCS MO3ULUU O PA3TPAHUYCHUU TMOHITHMA
«MpaBOBasl OXpaHa» U «IIpaBoBas 3auIuTa». MOMEHT COBEPLIEHUS MTPaBOHAPYLICHUS
SBJIIETCS. BOJIOPA3/1EI0M MEXly JaHHBIMU IIPAaBOBBIMH sBJIeHUsAMU. [IpaBoBas oxpaHa
HOCHT IIPEUMYILECTBEHHO IIPEBEHTUBHBIN XapaKTep, €€ OCHOBHAS LI€JIb — IIPEI0TBPa-
LICHHUE MPECTYIUICHUH, B TO BpEMs KaK IIPAaBOBas 3allUTa «BKJIKOYAECTCS» B MOMEHT
COBEpLICHHs MNPECTYIUIEHUS M €€ OCHOBHAs LEJIb BOCCTAaHOBJIEHUE HAapYyIIEHHOTO
MIPAaBOOTHOLIEHHS U COLUAIBHOMN CIPABEUINBOCTH.

Taxkum 00pa3oM, CyObEKTHBIH COCTaB MPABOBOI OXpaHBI M MPABOBOM 3aIUTHI
pa3nuyeH. B cyObeKTHBIN COCTaB Kak MPAaBOBOM OXPaHbI BXOASAT 2 TPYHITBI CyOBEKTOB,
Te CyOBEKTHI, KOTOPbIE OKa3bIBAIOT PABOBOE BO3ACHUCTBHE, H T€, KOTOPBIE €ro MpeTep-
neBaroT. Takum 00pa3oM, K CyObEKTHOMY COCTABY IEPBOW I'PYIIIbI OTHOCSTCS CIIEAY-
IOLIME KaTeropuu CyObEKTOB: BCE MPaBOCHOCOOHBIE JIMLA, KOTOPbIE MOTYT IIpeTepIie-
BaTh Ha ce0e OXpaHUTEIbHOE NIPAaBOBOE BO3JIEIICTBHE, CyOBEKThI, CKJIOHHBIE K HElpa-
BOMEpPHOMY MOBEICHUIO (IpaBOHApPYILEHHs, 00BEKTUBHO-IIPOTUBOIPABHBIE JESHUS,
3710yNOTpeOIeHUs IPaBOM), JIMLA, PaHEe COBEpILABIIEE NPOTUBOIIPABHBIE MOCTYIIKH,
HO Yy’K€ IPUBJICYEHHBIE K OTBETCTBEHHOCTH WM MHBIM MEpaM, BOCCTAHABINBAIOIUM
HapymeHHoe mpaBo. CyOBbeKThl, OKa3bIBAIOIINE, OXPAHUTEIHHOE MPABOBOE BO3/ECH-
CTBHE, TAK)KE€ UMEIOT YHUKAJIBbHBIA cocTaB. Tak Kak, caMO HaJIu4ue MPaBOBON HOPMBI
OKa3bIBACT MCUXOJIOTUYECKOE BO3ACHUCTBHE BCEX CyOBEKTOB MpaBa, BO3JEPKHUBAs UX
OT NPOTHUBOIIPABHOI'O MMOBEACHHUS, TO OPraHbl 3aKOHOAATEIBHOMN BJIACTH CIIEIYET BKIIO-
YUTh B CYOBEKTHBIM cocTaB BTOpOW rpymnmbl. Takke B CyOBEKTHBIA COCTaB JaHHOMN
TPYIIIBI OTHOCATCS OpPraHbl HWCIHOJIHUTEIBHOW BJACTH W KOHTPOJIbHO-HaA30pHBIE
OpraHbl. YuyacTHe KOMIIETEHTHBIX OPIaHOB B peaJIM3allii OXPaHUTEIbHONW (QyHKIMU
IIpaBa MOKHO OIIPEAEIIETCS Ha OCHOBE aHAJIN3a 3aKOHOJATEIIbHOM OCHOBBI, 3aKPEILIs-
IOIEN CTaTycC, LEIH, 3aJayd, KOMIIETEHIUI0 U OTACIIbHBIC ITOJIHOMOYHUS OPIraHOB
HCIIOJIHUTENIBHON BIIACTH U KOHTPOJIBHO-HAJ30PHBIX OPraHOB.

Hcnonb3ys quanekTHUecKuil MeTo, epeiieM K aHannu3y cyOBbeKTHOTO CocTaBa
CyOBEKTOB IPAaBOBOW OXpaHbl TEHOMHBIX MpaBooTHomeHuH. [IpaBocriocoOHbIe nIa,
KOTOpPbIE MOTYT MpEeTepIeBaTh Ha cede OXpaHUTENFHOE PABOBOE BO3/IEHCTBHE — 3Ta
rpymnmna cyObeKTOB camasi MHOTOYHCIICHHAs, K HE OTHOCSTCSA BCE MPABOCIIOCOOHBIE
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¢u3nUecKknii U OPUANIECKHE JIUIA, BCTYTAOIIIE B TeHOMHbIE IPAaBOOTHOIIEHUs. Pac-
CMOTpPUM Ha KOHKPETHBIX npumepax. B chepe 3npaBooxpanenus cyObeKTaMu, UCTIbI-
THIBAIOIIMMH BO3JICHCTBUE OXPAHUTENIBHBIX HOPM, SIBISIOTCS «MEIULMHCKUI paboT-
HUK» U «HaldeHT». DTH MOHATUS TPAIUIMOHHBI 75l JaHHOW cephl U 3aKPEIUICHBI B
®enepanbHom 3akoHe 0T 21.11.2011 Ne 323-D3 «O0 ocHOBax 0XpaHbl 310POBbS FPaXk-
naH B Poccuiickoit denepauun». 'enomuast nHpopmManus yeaoBeka, MojgydyeHHas 1o
pe3ysibTaTaM MEAMLMHCKUX MCCIIEOBAHMM, ABIsAETCS KOH(UICHIINAIbLHON nH(pOpMa-
uel, B CBA3M C TeM 4YTO OTHEcCeHa K BpadeOHOi TaitHe. B coorBercTBUU coO cT. 13
®enepanbHoro 3akoHa «O06 0CHOBaxX OXpaHbl 3/10pOBbs TpaxkaaH B Poccuiickoii dene-
panum» yCTAaHOBJICH 3alpeT Ha pasriameHue (GakTOB O COCTOSHUH 3[0POBbS «IallH-
€HTa» JUJIs JIUL], KOTOPBIM OHH CTaJIM U3BECTHBI IPU 00yUCHNUH, UCTIOJIHEHUH TPYAOBBIX,
JIOIGKHOCTHBIX M MHBIX 00s3aHHOCTEH!. 3a HecoOuoqeHue 3ampeTa MmpeaycMOTpeHa
JUCHMILIMHAPHAs (BBITOBOP WJIM YBOJBHEHHE), TPAXKIaHCKO-IIpaBoBasi (BO3MEILEHUE
ymiep6a 1o penieHuro cyna), aamuanctparuBHas (cr. 13.14 KoAlIl P®) u yronoBHas
(4. 2 cr. 13 YK P®) orBercTBeHHOCTh. TakuM 00pa3oM, MEAUIIMHCKHI MepcoHal
Y UHbIE JIMIIA, YKa3aHHBIE B (pelepaibHOM 3aKOHE, UCIBITHIBAIOT CIEPKUBAIOILEE BO3-
JeiicTBHE HOPM IpaBa, OXPaHAIOLIUX KOH()UICHIIMAILHOCTh TeHOMHOM HH(OpMaLuy,
MOJIKPETUICHHBIX HOPMAaMH, YCTaHABIMBAIOIINMHU FOPUINYECKYIO OTBETCTBEHHOCTH 3a
HapylIeHHWEe TaKOro 3ampera.

Cybvekmul, CKIOHHbIE K HenpasomepHomy nosedenuro. B Hacrosiee Bpems
JESATENBHOCTD MCCIIEA0BaTeNe T€HOMA YeI0BEKa YPEryJINpOBaHa IPEUMYLIECTBEHHO
Ha MEXIYyHApOJIHOM ypoBHE. OCHOBHOM aKIIEHT MEKIYyHAPOJHBIX IPAaBOBBIX HOPM
C/IeJIaH Ha MPUMEHEHUH BCEMU HallMOHAIbHBIMU IOCYJapCTBaMU MEp, HAIPaBICHHBIX
Ha OrpaHWYEeHHE AUCKPUMUHALMY 110 MPU3HAKY T€HOMA, 3alUTYy T€HETUYECKOro J0-
ctouHcTBa. A.I'. BIMHOB yTBep)KIaeT, UTO MOTEHIMAIBHYIO YTPO3Y HApyLICHUs IPaB
U cBOOOJ] TMYHOCTH, €€ TEHETUYECKOr0 JOCTOMHCTBA MPEACTaBISAIOT HEA0OPOCOBECT-
HbI€ YUYEHbIE, TOTOBBIE MPECTYMUTh OMOITUUECKHE U MIPABOBBIE HOPMBI Ayl MOJTyye-
HUS 3HAUYUTENBHBIX HAYYHBIX pe3yibTaToB. KoHEeYHO, mpuMepaMu HEITUYHOM ucclie-
JOBATEIBCKOM AEATEIBHOCTH MOTYT CILy?KMTh KEHC KMTalCKOro yueHoro X L{sHkys,
KOTOPBIA MPOBEN 3KCIEPUMEHT IO PEAAKTUPOBAHUIO T€HOMa YeNIOBEKa C MpPHUMEHE-
HUEM TEXHOJIOTUN «T€HETHYECKUX HOXKHUID U «CO3Jai» JIETEeH C yCTONYNBBIM UMMY-
HUTETOM K BHUPYCY HMMMYHOJCHHUIINTA YEIOBEKA, WM JICHCTBUS HUACPIAHICKOTO
Bpaua-penpoaykrosora fna KapbaaTa, npeocTaBiIsIBIIErO YCIYT'H BCIOMOIaTEIbHBIX
PENPOIYKTUBHBIX TEXHOJIOTHH ITyTEM HCIIOIB30BaHUSI COOCTBEHHOrO OMomMarepuana,
0e3 corylacusi 1 yBeIOMJIEHUsI 00 3TOM MalMEHTOK, WIK IpUMEp U3 MpakTuku EBpo-
MEeNCKOro cy/ia o npasam 4enoneka B fiene «baranunsl (Bataliny) npotus Poccuiickoit
®denepanuny», IpU pa3pelIeHUH JaHHOTO Keiica BBISABICHO MPHUHYKJIEHUE MalMeHTa
K y4acTUIO B OMOMEIUIIMHCKOM SKCIIEPUMEHTE .

Koneuno, MbI He BeieM pedb O TIOJTHOM 3alpeTe MPOBESHUS KaKNX-I100 uccie-
JIOBaHUH, CBSI3aHHBIX C TECHOMOM Ye€JIOBEKa U €r0 TeHOMHOM MH(POpMAITUEH, HO BCE ITH
Cllydyadl yKa3blBalOT HAa HEOOXOIMMOCTb pa3pabOTKU CHCTEMBI NPABOBBIX CPEICTB,

4 Menepanbubiil 3ak0H «O6 OCHOBAX OXpaHbI 310POBbs TpakaaH B Poccuiickoit Menepauuu or 21.11.2011
Ne 323-03y // Cobpanue 3akoHomaTenscTBa Poccuiickoit @eneparmu. 2011. Ne 48. Cr. 6724.

3 Tocranosnenre ECIIY or 23 urons 2015 1. Jleno «baranuun (Bataliny) nporus Poccuiickoii ®enepanumy»:
xanoba Ne 10060/07 // bronnerens EBponeiickoro cyna mo mpasam 4yenoseka. 2016. Ne 1. C. 83—97.
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WCKITIOYAIOMIMX BO3MOXHOCTH 3JI0yNOTPEOICHUsI CO CTOPOHBI HEZ0OPOCOBECTHBIX
YYEHBIX, KaK CyOBEKTOB IMOTCHIIMAIBFHO CKJIOHHBIX K HETPAaBOMEPHOMY IOBEACHHUIO.
[TomMuMO TIPaBOBBIX CPEICTB cieayeT 0OpaTUTh BHUMAaHUE U Ha OMOITHYECKUE HOPMBI,
U Ha TpUMeHeHHe MH(OPMAIMOHHBIX TeXHOJOrui. Hanmpumep, ans HemomylieHUs
JUCKPUMMHALIMY 110 PU3HAKY T€HOMa CJIe1yeT MPelOTBPATUTh YTEUKH FT€eHOMHOM HH-
¢dopmanuu U3 60a3 JaHHBIX, KOTOPbIE UCIOJIB3YIOTCS B MEAMLIMHCKUX OpraHU3alusiXx,
LIEHTpaX FeHETUYECKON TUarHOCTUKY U T.11. B cpepe TexHMUeCKX HayK Y4EHbIMHU pa3-
pabaTbIBaeTCs CrelMaibHOE IPOrpaMMHOE OOecieueHue, PeJOTBPALIAIOLIee YTEUKY
IeHOMHOM HH(popManuu u3 6a3 TaHHBIX U KaK CJIEACTBUE €€ HEIPAaBOMEPHOE HCIIONb-
3oBanue (Fredrich, Schmohl & Junge, 2019).

Crnenmyromieit paccMaTpuBaeMoOl KaTeropueil CyObeKTOB SBISIOTCS JIIA, PaHEe
COBEpILIABILIEE MPOTUBOIIPABHBIE ITOCTYIIKH, HO YK€ IIPUBIICYEHHBIE K OTBETCTBEHHO-
CTH WJIM UHBIM M€paM, BOCCTaHABJIMBAIOIIMM HapylleHHOe npaBo. [Ipumepamu Takux
CyOBEKTOB CIIy’KaT JIUIA, MOAJIEKAIINE 00s3aTeIbHON TOCYJapCTBEHHOW T'€HOMHOU
peructpanun. XoTsi B cooTBeTcTBUU c DenepanbHbiM 3akoHOM oT 03.12.2008
Ne 242-03 «O rocynapcTBeHHON reHOMHOM peructpauuu B Poccuiickoit @enepariymy
LIEJIBIO TOCYAAPCTBEHHOM T€HOMHOM PErUCTPALUU ABISCTCA «UIACHTUDUKALMSA JTUYHO-
CTH "enoBeKa»®, Ho MoJTyYeHHas TP PErUCTPalli FeHoOMHas HH(OPMALHS CITyKUT He
TOJIBKO YCTAQHOBJICHHUIO JINYHOCTH CYOBEKTa, COBEPIIUBIIErO TSXKKOE HIU 0C000
TSKKOE NMPECTYIUICHUH WM MPECTYIUICHUE NPOTUB M0JIOBOI HEIPUKOCHOBEHHOCTH U
MI0JIOBOM CBOOO/BI, HO M SIBJISETCS] CYLIECTBEHHBIM CAEP)KUBAIOMINM (DAKTOpOM st
penuarBa MpecTyImHOro NoBeAeHUsA. TakuM 00pa3oM BBITOIHAETCS e/Ib OXPaHUTEb-
HOTO NPaBOBOI'O BO3JEHCTBHS — MPEIOTBPALLIEHHE COBEPLICHHS IPECTYILUICHUS.

Kak yxe Obu10 ynmomMsiHyTO paHee, UMEHHO T'OCYJapCTBO B JIMLE €0 OpPraHoB
JOJDKHO OCYILIECTBIIATh HAAJIEKAILYI0 MPAaBOBYIO OXPaHy N€HOMHBIX IPAaBOOTHOILIE-
HUM, NpefoTBpalaTh NPOTHUBOIPABHOE IOBEIEHHE, MOCATAIOIEe HA F€HETUYECKOe
JOCTOMHCTBO JIMYHOCTH, U KOH(PUAEHIIMAIbHOCTh TEHOMHON HH(OPMALIUH, €€ UCIIOJIb-
30BaHME B HEIIPABOMEPHBIX LEJISAX.

PasrpannyeHne NOHSATHH «IpaBoBasi OXpPaHa» U «IPABOBasl 3aIHUTA»
TeHOMHBIX MNPaBOOTHOIIEHHI. MOMEHTOM pa3rpaHUuYEHUs SBJICHUH, a COOTBET-
CTBEHHO U IOHSATHH «IpaBOBas OXpaHa» U «IIpaBOBas 3aIUTa» SBISIETCS MOMEHT
Hayajga COBEPILEHHMsS HENPAaBOMEPHOIO JesHHs (IpaBOHApyIIeHHE, OOBEKTHBHO-
MIPOTHBONPABHOE JISSTHHE, 3I0YIOTpeOIeHHE TpaBoM). J[iIst 1eTallbHOTO HCCIIeJOBaHUS
JAHHBIX MPABOBBIX SIBJICHUN PACCMOTPUM MX Pa3IMuMs C TOUKH 3PEHUS TPEX Pa3HBIX
MOJIXO/I0B: CTPYKTYPHOTO, (PYHKIIMOHAILHOTO M MHCTPYMEHTAIILHOTO.

CrpykTypa npaBoBOi OXpaHbl OblIa MOAPOOHO PAacCMOTpPEHA B MPEAbLIYILIEM
pasznene Hacrosiued cratbd. CooTHeceM OTIIMYMA OOBEKTa U CyOBEKTa «IPaBOBOM
OXpaHbI» U «IIPABOBOM 3aIIUTHD» B C(epe TeHOMHBIX ITPABOOTHOLICHUH.

MoOMEHT ocCyIeCTBIIEHHs IPAaBOBON 3aILUThl HACTYIIAET TOJIBKO B TOM CIy4ae,
Korjga cyOBbeKTHBHOE MPaBO YK€ HapYyIIEHO, JOIMYIIEHO HENPaBOMEPHOE IOBECHHUE.
3ammra BCTymaeT B JACHCTBHE, KOIJa HapylIeHHe IIpaB M HMHTEPECOB YkKe
npousonuio. OCyIIecTBICHNE MPABOBOM 3alIUTHI BO3JIOKEHO JINOO Ha CIEIHaIbHbIE
rOCYJJapCTBEHHBIE OPraHbl, HAPUMEP, CYA, TUO0 OCYIIECTBISETCS CYOBEKTOM IpaBa

¢ ®enepanbubiii 3ak0H «O TrOCYJapCTBEHHOM T'eHOMHOW perucrpaiuu B Poccuiickoit ®exepanum» ot
03.12.2008 Ne 242-®3 // Cobpanue 3akononareibctBa Poceuiickoit ®eneparmu. 2008. Ne 49, ct. 5740.
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caMoCTOATEeNbHO. Takum 00pazom, MpaBoBasi LENb 3aIUTHI 3aKJIF0YAETCS B BOCCTAHOB-
JICHUW HAPYIIEHHOTO CYyOBEKTHBHOIO TpaBa M MPHUBJICUCHUE HAPYIIUTENS K OTBET-
crBeHHOCTH. OOIIeCcOnNaNnbHOM HEbIO 3aIIUTHI ABISETCS PUBEICHIE 00IECTBEHHBIX
OTHOILIEHUH B TAKOE COCTOSIHUE, B KOTOPOM OHM HaXOJMJIHMCh 10 COBEPLICHMS MPaBoO-
HapyUIeHUs, IPU HEBO3MOXKHOCTH BOCCTAHOBJICHHSI TAKOTO COCTOSIHUS, KOMITEHCAIIHS
MpUYMHEHHOT0 Bpea. Takum 00pa3oM, LeNb «IIPaBOBOM 3alIUThI» — BOCCTAHOBIICHUE
COLMAJILHOM CIIPaBeIMBOCTH.

Uro kacaercst 00beKTa IPABOBON OXPAHbI U IPABOBOM 3aLUTHI, TO IPABOBOE BO3-
JeWCTBUE ITUX SIBIICHUH HANpaBJIeHO HA OJHU U T€ )K€ MPaBOOTHOILEHMUs], IIPAaBOBbIE
6mara, 3a HCKJIFOYEHHNEM TOTO, YTO BO3/ICHICTBHE MPABOBOM OXpaHbl HAIIPABJIICHO HA CO-
XpaHEeHHE 3THX NTPABOOTHOLICHNH WM MPABOBBIX OJ1ar B IEPBOHAYAIBHOM COCTOSIHUM,
TOrJa KaKk BO3JEHCTBHE IPABOBOI 3aIIUTHI HAIIPABJIEHO HA BOCCTAHOBJICHUE HAPYILIECH-
HBIX IIPaB U NPUBEJIECHUE UX B [IEPBOHAYATIBHOE COCTOSIHUE.

Harnsimno nponsutiocTpupoBaTh pa3indus B 00BEKTE MOXKHO Ha IPUMEPE perie-
Hust EBponelickoro cyaa no npasam uenoseka ot 04.12.2008 no geny «S. u Mapnep
(Marper) npotus CoemunenHoro Koponesctsa»’. CyTh TpeGoBaHuii 3asBHTeNEi
3aKioyanach B yHuuToxeHuu oopasuos JJHK u oTnedaTkoB nanbLes JiMll, yroJOBHOE
IpecieJOBaHNue KOTOPBIX OBLIO MpPEKpalieHo, U3 0a3 JaHHBIX IPAaBOOXPAHUTEIIBHBIX
opraHos. HecmoTps Ha TO, 4TO Jie71a B OTHOIIEHUH JAAHHBIX JIML OBbLIM HPEKPAIeHBI,
MOJIUINSA MTPOAOIDKANIA XPAHUTh UX «T€HOMHYIO HH()OPMAINIO» U HHbIE OHOMeTpHye-
ckue nannele. [lomumus, 3atem cyq BenukoOputanuy oTkasasics UCHOIHATH TpeOoBa-
HUs 3asBUTENe. PaccmoTpeB kanoOy, EBponeiickuii cym mo mpaBaM 4elioBeKa TpHu-
1IeJI K BEIBOJLY, YTO TOCYAapPCTBO-OTBETYHK MPEBLICHUIIO YPOBEHb COOCTBEHHOTO YCMOT-
pEeHUS B JAHHOM BOIIPOCE U 00s13a1 yAaISATh TaKue NaHHbIE U3 MH()OPMAIIMOHHBIX 0a3
JAHHBIX [PABOOXPAHUTEIbHBIX OpraHoB BenukoOpurtanuu. Ilepen namu mnpumep
«MPaBOBOM 3aIIMTHD U BOCCTAHOBJICHMSI HAPYIIEHHOTO MpaBa B TEHOMHBIX MPaBOOT-
HoweHusix. B nannom cnope ECITY paccmarpuBaer xpanenue /IHK HeBHHOBHBIX B
COBEpPILICHUHU MPECTYIJICHUH JIMI KaK «BMEIIATEIbCTBO B YACTHYIO KU3Hb U Hapylle-
HUeE ee HenmpukocHoBeHHOCTH» (Bogdanova, 2019:21).

NHTEepecHo, 4TO TOCHE BBIHECEHUS pPENIEHNS EBpPONENCKUM CyAOM IO IIpaBaM
YeJloBeKa M0 JAHHOMY JAely APYTHe CTPaHbl IPEIYyCMOTPUTENBHO CTalH YAAIATh
TaKyl0 T€HOMHYI0 HH()OPMAIIHIO O JIMIAX, HE MMPU3HAHHBIX BUHOBHBIMU COBEPIIICHUHT
npectyruieHui. Takue Mepbl MPEBEHTUBHOI'O XapaKTepa MOTYT CIIYy>KUThb PUMEPOM
«IIPaBOBOM OXPAHBI».

Ucxons u3 paznuuus neiei v 3ajay npaBoOBOM OXpaHbl M MPAaBOBOM 3allIUTHI,
OTJIMYEH U UX CyObeKTHbIN cocTaB. K rpynme cyObeKkToB mpaBOBOM 3aLIUThI, UCIIBITHI-
BAaIOLIMX Ha ce0e IPaBOBOE BO3/ICIICTBUE, OTHOCATCS CyOBEKThI, COBEPILIMBIIHE IIPOTHU-
BOIpaBHbIE JESHUS, U CyOBEKTBI, Ub€ CYyOBEKTUBHOE MTPABO ObUIO HAPYLIEHO, TaK KAK
LIEJIBIO TIPAaBOBOI 3alUTHI SBJISIETCS BOCCTAHOBIICHUE HAPYIIEHHOIO MpaBa, YCTaHOB-
JICHWE COLMAIBHOW CHpPaBEIJMBOCTH, CIIPABEUIMBOTO HAKa3aHUS I OJHOTO U
KOMIICHCAIlMM MPUYMHEHHOTO Bpena it apyroro. COOTBETCTBEHHO, K CyOBbeKTaMm,
OCYIIECTBISIOIIMM MPAaBOBOE BO3ACHCTBHE IPH peaTu3allid IPABOBOW 3allUTHI,

7 Iocranosnenne ECITY or 04.12.2008 no neny «S. u Mapnep (Marper) nporus Coeaunennoro Kopones-
ctBa» (xanoosr Ne 30562/04 u 30566/04) // CIIC «KoncynsTantlLrocy.
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OTHOCSTCSI IPAaBOIPUMEHUTEIHN, OCYIIECTBISAIONINE IOATOTOBKY U IPUHATHE UHIUBU-
NyaJbHBIX PELIEHUH 110 FOPUANYECKOMY JEITy, a TAK)KE KOMIIETCHTHBIE OPTaHbl U JOJIK-
HOCTHBIE JIUI[A, YIIOJTHOMOYEHHBIE OCYIIECTBIATh UCIIOJHEHNE JAHHBIX PELICHHH.

BesycioBHO, Becomasi poiib OTBeleHa opraHaMm cyaeOHoi Bnactu. [lonsTue
«TeHOMHAss UHPOPMAIUS SBISACTCS MOHATHEM OOILICHAyYHBIM, UCHOIB3YETCS B Pa3-
JMYHBIX OTPACIIAX 3HAHHS: OMOJIOTHH, METUIIHE, THPOPMATHKE, TEXHUYECKHX HayKax
U T.1. 3HaHUS O TEHOME BeCcbMa CHenru(UYHBI M CIOXKHBI s BocrpuaTus. Kak xe
TaKMMU 3HAaHUSMH ONIEpUPYET PaBONPUMEHHUTEND, JOCTATOYHO JIM UX JJIs1 BBIHECEHUS
peleHuit o wpuandeckomy aeny? McenegoBanust 3HaHUH FTeHETUYECKON U TEHOMHOM
nH(pOpMAIIMU TI0OKa3bIBACT, YTO cpear 283 yd4acTHUKOB, 73 M3 KOTOPHIX CYIIbH,
94 gyenoBeka UMEIOT FOpUIUIECKOE 0OpazoBaHue U 116 He SABIAIOTCS OPUCTAMH, CYAbH
UMEIOT 00J1ee BHICOKHH YPOBEHb «T€HETUYECKHUX 3HAHUI, YeM JApyTHE IPYIIIbI, HO UX
YBEPEHHOCTh B CBOMX «T€HETHYECKHX 3HAHUAX», XOTS U BBIIIE, YEM y JAPYTUX TPYIII,
BCE PABHO SIBJISIETCA IOCTATOYHO HU3KOM U cocTaBiiseT 55,6 %, u HakoHer 100% cynei
COIJIAaCWJIMCh C T€M, 4YTO MH(OpMAIHs O T'€HHO-3KOJOIMYECKHX Ipoleccax J0JDKHA
OBbITh BKJIIOUEHA B 00y4eHHUe cyaeld. IToT (pakT NOATBEPIKIAET BAXKHOCTH «T€HETHYE-
CKUX 3HaHMII» JJIs ocymiecTBieHus npaBocynus (Selita, Smereczynska & Chapman,
2020). [ToBblleHNE «T€HETUYECKUX 3HAHMID» MPABONPUMEHUTENEH B LIEIOM, U CyIei
B YAaCTHOCTH, SIBJISICTCS BXKHBIM [IarOM Ha MYTH K JOCTHXKEHHUIO a/IeKBaTHOM MTPaBOBOM
OXpaHbl U MPABOBO 3alUTHI OT HEMIPABOMEPHOI'O MCIIOJIb30BAHUSA T€HOMHOM MH(OP-
Maluu.

PaccMoTpum  (yHKIMOHAIBHBIA aCHEKT COOTHOLICHHSI MOHSATHUH «IpaBoBast
OXpaHa» U «IIpaBoOBas 3alluTa». be3yciaoBHO, U MpaBoBasi OXpaHa U MPaBOBas 3alUTa
SIBIISIIOTCSI YaCThIO OXPAHUTENFHON (PYHKIIMH IpaBa, HO B TPABOOXPAHUTEIBHOMU (PYHK-
UM BBLACTSIOT MOA(YHKIMH, KOTOPbIE HEOOXOAUMO pa3rpaHHYUTh MEXKy IPABOBOM
OXpPAaHOH M MPABOBOM 3aIUTON COOTBETCTBEHHO. Kpureprem Takoro pasrpaHudeHHs
OyZeT SIBIATHCSI MOMEHT COBEPIICHUS MTPaBOHAPYLICHUS, 00bEKTUBHO-TIPOTUBOIIPAB-
HOTO JESHUS W 3JI0yHOTPEOJICHHS TPABOM.

N.®. Ka3zpmMuH BBIZCISACT ClIEAYONMNE MOAPYHKIIMA OXPAaHUTEILHOU (QyHKITHH
npaBa: «IpopUIAKTUIECKYI0, KOHTPOIbHYIO, KOH(QIUKTHYIO, BOCCTAHOBHTEIbHYIO,
kapatenpHyio» (Kaz’min, 1986:169). B./l. ®unuMoHOB, paccMaTpuBas OXpaHUTEIb-
HYI0 (DYHKIIMIO YTOJIOBHOTO IpaBa BBIJIENSAET /1Ba BU/IA JaHHOU (DYHKLUH: «Ipeaympe-
JTUTEITFHYIO H BOCCTAHOBUTENbHYI0» (DPmimMoHoB, 2003).

I1o MHeHuUt0 aBTOPA, CIEyeT BBLACIUTD CleAyIoIne MoA(QYHKIMA OXpaHUTEb-
HOW (YHKLUMH IpaBa: npoduiaakThyeckass (QyHKIHS, KOHTPOJIbHO-HAI30pHas (PyHK-
s, IpeaynpeauTenbHas (IpeBeHTHUBHAs) PyHKIMS, KOH(DIMKTHAs (YHKIUS, BOCCTa-
HOBUTENIbHAS (PYHKIMS, KapaTenbHas (QYHKLUS.

K npaBoBoii oxpaHe cieryer OTHECTH NPO(UIAKTHYECKYIO (IIPOBECHHE YIIOJI-
HOMOYEHHBIMU CyOBEKTaMU MEPONPHUSATHI MO MPaBOBOMY IPOCBEIICHHUIO, MOBBIIIE-
HUIO YPOBHS MPaBOBOM KyJbTYpPbl U MHBIX MPO(UIAKTHYECKHX MEp), KOHTPOJIHHO-
HaJ30pHYI0 (peanu3aliys ynoJIHOMOYEHHBIMU CyOBEKTaMU MEPONPUSTUMN 110 TPOBEPKE
COOJIOIGHNSI TIPABOBBIX HOPM MOJHAI30PHBIMU M IMOJAKOHTPOJIBHBIMU OOBEKTaMH,
U CyObEeKTaMM) U MIpeLyNpeaUTeabHYI0 (peaan3aus yIOJHOMOYEHHBIMH CyObEeKTaMU
Mep N0 NPeAYNPEKICHUIO U IPECEUCHNIO TPABOHAPYIICHUH ) QyHKINU.

PaccmoTpum npumeps! B cepe TeHOMHBIX MPaBOOTHOMIEHHH. [lonaraem, 4To k
npoUIaKTUYECKON MOA(PYHKIIMU OXPAHUTEIBHON (PYHKIIMU IpaBa CIEIyeT OTHECTH
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0c00yr0 MOAJEPKKY CO CTOPOHBI TOCYIapCTBA HAYUHBIX MCCIIEIOBAaHU, HAIpaBIieH-
HBIX Ha U3y4YE€HHE '€HOMA Y€JI0BEKa, B TOM YHCJIE IPAaBOBBIX MCCIIEI0BAaHUM, HAIIpaB-
JICHHBIX Ha Pa3pabOTKy MPeUIOKEHHUH 110 BHECEHUIO U3MEHEHH B 3aKOHO/IaTeNIbHBIE
akTel Poccuiickoii ®enepauuyu U MPOEKTOB 3aKOHOB, OPraHU3aLMI0 U MPOBEACHHE
HAyYHBIX MEPOIPHUATHIA, TOCBALICHHBIX PABOBBIM U STHYECKUM MpobdiaemMam Moupu-
Kallu{ 4eJIOBEeUECKOIro TeHOMa U MCIOJIb30BaHUs TEHOMHOM HH(OpMAaILMK YeTIOBeKa.

[Ipumepom nposiBiIeHHUST KOHTPOJIBHO-HAA30pHOM MOAPYHKIMH B chepe reHOM-
HBbIX MPAaBOOTHOLLIEHUIN SBJISETCS HAJIMYME HAA30PHBIX MoJHOMOouYUd ['eHepalibHOro
npokypopa Poccuiickoit @eaepanuu U MOAYUHEHHBIX €My IPOKYpPOPOB 3a HCIIOJIHE-
HueMm PenepanbHoro 3akoHa «O rocyAapCTBEHHOW T€EHOMHOW PETUCTPAIIMNY, & TAKKe
KOHTPOJIBHBIX MMOJHOMOYHI OPTaHOB rOCYIapCTBEHHOM BiacTu Poccuiickoit @enepa-
mu, cyopekToB Poccuiickoit @enepanyu 1 BEAOMCTBEHHOTO KOHTPOJIS HAJl OpTaHaMH,
MIPOBOSIIIUMU T'OCYJAPCTBEHHYIO T€HOMHYIO PETUCTPALUIO.

IIpeoynpeoumenvuas noogynkyus. Hanpumep, opransl IpokypaTypsl Poccuii-
ckoil denepauuu HajeIeHbl MOJHOMOYHMEM I10 HAMPABICHHUIO MPEIOCTEPEKEHUS
0 HEJIOMYCTUMOCTH HapyIIEHUS 3aKOHA B LIEAX NMPEIyNPEKICHUS TPABOHAPYILIECHUIMA
Y TIpY HAJIMYUH CBEJICHUH O TOTOBSIIUXCS IPOTUBONPABHBIX ACSHUAX.

K mpaBoBoii 3amute cienyer oTHECTH KOHQIMKTHYIO (pa3pelieHue opuanye-
CKHUX CIIOPOB), BOCCTAHOBUTENBHYIO (peaan3aiusi Mep 3allUThl, HAIPUMED, B3bICKAaHUE
QIMMEHTOB, 33/I0JDKEHHOCTH IO 3apaboTHOI I1aTe, BO3MEIIEHUE Bpea) U KapaTeib-
Hy10 (IpUMEHEHHE IOPUINIECKOW OTBETCTBEHHOCTH M WHBIX MEpP MPUHYIUTEIHHOTO
xapakrepa) GyHKIUH.

LleHTpanbHBIM MOHATHEM B MHCTPYMEHTAIBHOM I0/IX0/1€ U3YUYEHHSI IPaBa SBJIS-
€TCsl TIOHATUE «IIPaBOBOE CPEJICTBO». B Teopuu mpaBa 1moj MpaBOBBIMU CPEIACTBAMU
MOHUMAIOT KMHCTPYMEHTBI PABOBOT'0 BO3/ICHCTBHUSI, MPUMEHSEMBIE B LIETISX JOCTHKE-
HUS ONIPEJICIEHHBIX PE3yJIbTaTOB B MPOIIECCE PELICHNS COLMAIbHbBIX 3a/1a4 U IpooJieMm,
CTOALMX Nepe]] 00IIeCTBOM U rocyaapctBom» (Sapun, 2002: 29; Mal’ko, 1999:12).

Kakwue e MHCTpYMEHTBI, MPaBOBBIE CPEICTBA MBI MOKEM OTHECTH K SIBJICHHUSIM
«MpaBoOBasi OXpaHa» U «ImpaBoBas 3amuTa»? HopMma, kak nepBoHaYalbHBIA 3JIEMEHT
MIPaBOBOM MaTEPHH, SBIISETCS YHUBEPCATHLHBIM ITPABOBBIM CPEJICTBOM KakK B ITPABOBOM
OXpaHe, TaK W B TPAaBOBOH 3alllWTe, YCTaHABJIMBAIOIIMM 00IIeo0s3aTebHbIe, Gop-
MaJIbHO-OIIPEIETICHHbIE paBUia MoBeAeHNs. THCTpyMeHTaIbHOE Ha3HAYEHNE IIPAaBO-
BOI OXpaHBI W MPABOBOH 3alIUTHI COOTHOCHTCS C (DYHKIIMOHAJIBHBIM Ha3HAYEHUEM
JAHHBIX SBICHHUN, TO €CTh 00pa3yeT COOTHOIIECHHE (YHKIUS — MPABOBOE CPEICTBO.
Takum 00pa3om, K NMpPaBOBBIM CPEJCTBAM IMPABOBOM OXpaHbl OTHOCSTCS, CPEACTBA
NpOo(UIAKTUKN, KOHTPOJIBHO-HAA30PHBIE CPEACTBA, CPEACTBA MPEAYNPEXKACHUS U
CpencTBa MPECEUEHHUs, K CPEACTBAM MIPABOBOM 3aIUTHl — CPEACTBA BOCCTAHOBJICHUS
[paBa, CPeACTBA 3aLUTHI, CPEJICTBA NPUHYKACHUS, MEPBI FOPUINYECKON OTBETCTBEH-
HOCTH.

B kadecTBe mpumepa WHCTpYMEHTA TPABOBOW OXpaHbl T€HETHUYECKHUX TaHHBIX
paccMOTpHUM JEUCTBYIOIINE B EBPONENCKOM COI03€ CPENICTBA OXPAaHBI IEPCOHAIBHBIX
JIAHHBIX: «IIPaBO HA HCIIPABJICHUE TAHHBIX» U «IIPaBO Ha 3a0BEHUEY. MTOCTIEIHEE TIPABO
MIPUMEHSETCS, KOrJa, HapUMep, JaHHbIE O0JIbIIE HE HYKHBI JUI TOW LENH, s KOTO-
poii oHu ObUTH cOOpaHbl, CyOBEKT JAaHHBIX OT3BIBAET CBOE COTJIACHE WIIM BO3pakaeT
npotuB 00padotku nadopmarmu (Nielsen, Kongsholm, Schovsbo, 2019:99).
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BriBoabI

He cMOTpst Ha CKENCUC HEKOTOPBIX YYEHBIX-IOPHCTOB, HEBO3MOXKHO OTPHLATH
CYLIECTBOBAHNE I'€HOMHBIX OTHOLICHHMH Ha IOpOre nepexoja OOLIECTBa K IIECTOMY
TEXHOJIOTHYECKOMY yKiaxy. [101 reHOMHBIMU TPaBOOTHOUICHUSAMHU CIIENYET TOHUMATh
OOILIECTBEHHbIE OTHOILIECHHUS, CBSI3aHHBIE C UCIIOJIb30BaHUEM (MCCIIEJOBAHUEM, IIpUME-
HEHHMEM, XpaHEHHMEM) IeHa OCOOM YeJIOBEUeCKOW NOIYJISAIUH, YPETyJIMPOBAHHBIX
HOpMaMH IpaBa.

OOBEKT TeHOMHBIX MPABOOTHOLIEHUH — TO COLMAIbHOE 0J1aro, Ha KOTOpPOe
HaNpaBJICHHO BO3JEHCTBHE NMPABOOTHOLIEHHs. B reHOMHBIX IPaBOOTHOIIEHUSIX 3TO
BO3/JICIICTBHE HAIPABIEHO HA TEHETUYECKOE JOCTOUHCTBO YEJIOBEKA U €r0 FEHOMHYIO
WH(POPMAITHIO.

CyOBEKTOM T'€HOMHBIX IPABOOTHOLIEHUH MOTYT SIBIATHCS (U3NUECKUE
U IOpUAMYECKHE JIUIA, a TaKXKe FOCylapCTBO B JIMLE YINOJIHOMOYEHHBIX OPraHOB M
OpraHu3alNi.

VIMeHHO rocynapcTBa JOJKHBI B3STh Ha ce0s BEIYLIyI0 pojb B 0OeCIe4eHHH
[IPaBOBOM OXPaHbl U NMPABOBOM 3aIUTHl TEHETHUECKOTO JOCTOUHCTBA U€JIOBEKa U €ro
TeHOMHOI MH(pOpMaIy, B CHIy 0C000i 3HaYMMOCTH JaHHBIX OOBEKTOB VIS CyIlle-
CTBOBaHMS ¥ 3(PPEKTUBHOIO Pa3BUTHUS OTICIIBHO B3ATHIX TOCYAapCTB U BCEH uesioBe-
4eCKOH MOMyJIALUY.

Ienp rocynapcTBeHHO-IIPABOBOM OXpaHbl 0OBEKTOB I€HOMHBIX IPAaBOOTHOIIIE-
HUIl — TpeBeHLUsl MPOTHBOIPABHOIO IOBEIEHUs, HAIIPABICHHOIO HA HApYyIIECHUE
[IpaB JIUI| Ha COXPAHEHHUE I'€HETUYECKOro JOCTOMHCTBA, BMEIIATEIBCTBO B LIEJIOCT-
HOCTb T€HOMa 4YeJloBeKa 0e3 ero J00pOBOJIBHOTO COIJIacHs, TUCKPUMUHALUIO IO
[IPU3HAKY T€HOMA, HapylleHHue KOH(UACHIIMATIBLHOCTH U 3JI0yNOTpebIeHre TeHOMHOM
uHpopmanuei yeaonexa.

C0XHOCTH pU UCCIIEIOBAaHUM CYOBEKTOB NPABOBOM OXpaHbl T€HOMA, BO3HU-
KaloIllie B CBSI3M ¢ MpoOeraMM 3aKOHOJATENbCTBA, MpeAaraéM HCIPaBUTh ITyTEM
IIPOBEIEHUs KIacCUpUKAMU CyOBEKTOB [0 OCHOBAHHUIO HANpPaBJIEHHOCTH IIPABOBOTO
BO3CHCTBHS Ha CyOBEKTHI, KOTOPbIE OKA3bIBAOT IIPABOBOE BO3JECHCTBUE, U CyOBEKTHI,
KOTOpBbIE ero npeTeprneBaroT. JJis mocaeIHUX Takxke IMpeaaraeM IpoBecTH Kiaccudu-
KallMlo, OCHOBAHMEM [UId KOTOPOWM BBICTYNAEeT IOTCHLUUAIbHAs BO3MOMKHOCTb
COBEPILICHUS HENPABOMEPHBIX JESHUH, W BBUICIUTH CJIEIYIOLIMEe KaTerOpHU: Bce
IIPAaBOCIIOCOOHBIE JIMIIA, KOTOPBIE MOTYT IPETEpIEBaTh HAa ce0e OXPaHUTEIbHOE
IIPaBOBOE BO3JECICTBHE, IULIA, CKIIOHHBIE K HEIIPABOMEPHOMY ITOBEACHHUIO, JIUL[A, PAHEE
COBEpILIABILEE TPOTHUBOIPABHBIE MIOCTYIIKH, HO YK€ IPUBJICYEHHbIE K OTBETCTBEHHO-
CTH WJIM UHBIM M€paM, BOCCTaHABJIMBAIOLIMM HapyIIEHHOE IIPABO.

[IpunepxuBasch MO3ULMU O Pa3srPaHUMYEHUH IIPABOBBIX SIBICHUI M IOHITUN
«IIpaBOBasi OXpaHa» U «IIpaBOBas 3alUTa», CYUTAEM, YTO MOMEHT COBEpPLICHHUS Ipa-
BOHAPYULICHUS ABISETCA OCHOBOM pa3rpaHUYeHHs JaHHBIX siBaeHnN. [IpaBoBas oxpaHa
HOCUT IIPEUMYIIIECTBEHHO IIPEBEHTUBHBIN XapaKTep, €€ OCHOBHAsI LIeJIb — IPe0TBpa-
LICHUE TPECTYIUIEHUH, B TO BPEeMs KakK IpaBOBas 3alIUTa «BKIIOYAECTCS» B MOMEHT
COBEpILICHUS MIPECTYIUIEHUS U €€ OCHOBHAs LIeJIb — BOCCTAaHOBJIEHUE HAPYIIEHHOI'O
IIPaBOOTHOUICHUS U COLMAJIBHON CIPAaBENIMBOCTH. | €HOMHBIE IIPaBOOTHOIIECHUS HE
UCKIIOueHue. B 3aBucuMocTH OT peaiu3aluy NPaBOBOH OXpaHbl WM IIPABOBOM
3aIIUThl 00BEKTAa FEHOMHOTO IIPAaBOOTHOLIEHHS OTJIMYEH CyOBEeKTHbIH cocTaB, (yHK-
LM U IPaBOBOI HHCTPYMEHTAPHI.
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Abstract. The author is convinced that a notion ‘genomic information’ is widespread in sciences
thus justifies that a genomic information is already a general scientific notion. The author differentiates
internal and external factors that have a great impact on the notion of ‘genomic information’. Internal
factors are digitalization of sciences, interdisciplinary research, and a new type of rationality in science.
External factors are modern economy that is based on scientific and technical progress. The article refers
to the theory of notions’ ranges that was substantiated by A.M. Vasil’ev. It creates a new notions’ range
concerning the notion of ‘genomic information’. It is crucial to understand that this notion is investigated
in the aspect of legal information. In the author’s opinion, notions’ range concerning the ‘genomic
information’ notion forms the basis for a fresh interdisciplinary law-and-genome theory which will be
developing consequently. The author asserts that it is necessary to use general scientific approaches for
law-and-genome information’s research. In this sense systematic and informational approaches are the
most significant for interdisciplinary law-and-genome theory ones.
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HayyHas ctaTbs

MeTogonormyeckoe 3Ha4eHUe MOHATUA «reHOMHasi UHopMauunsa»
B MexxaucumninHapHbIX uccrnenoBaHnAX reHomMma 4yerioBeka

JL.H. Bepr=P<

Ypanbckuil ToCy1apCTBEHHBIN IOPUANYECKUIA YHUBEPCUTET,
Examepunbype, Poccuiickas Dedepayus
P<mila-berg@mail.ru

AnHoTanust. OO0CHOBBIBAETCS IOBOA O TOM, UTO IIOHATHE «T'€HOMHAs! HHPOPMALUs» HCIIONB3Y-
€TCsl BO MHOTHX OTPACIIsX HAy4YHOTO 3HAHHS, a IOTOMY MOXKET IPETEeHI0BaTh Ha CTaTyc OOLIEHAYyYHOTO
noustus. [Ipu 3ToM aBTOp OTMEYaeT, 4To Ha (POPMUPOBAHHE OHSITUS «T€HOMHAsl HHGOPMALSD BIUSIOT
KaK BHYTpEeHHHUE, HIIH HHTepPHayYHEIE (DAKTOPHI (B 9aCTHOCTH, ITU(poBast TpaHCHOPMAIHS U HHTET AU
HayKH, Pa3BUTHE MEKAUCIUIIIMHAPHBIX HCCIEIO0BAHUI, OPUEHTAlUs Ha HOBBIM BHJ Hay4YHOH panuo-
HAJBHOCTH), TaK W BHEITHHE (haKTOPBI, HIM COLHATbHBIE OCHOBAHUS (9KOHOMHKA ITPOU3BOJICTBA Ha OC-
HOBE HOBCUIIIMX TEXHOJIOTHI U HAYYHBIX TOCTHXEHHIT). C MO3UIIMK TEOPUU MOHITUHHBIX PSIIOB, pa3pa-
6otanHoi A.M. BacunbeBbIM, aBTOp MpeilaraeT CTPYKTYPHBIH MOHATUHHBIHN psiJi FeHOMHON nHdopma-
nuu. I1o MHeHUIO aBTOpa, TaHHBINA MOHATUWHBIA P CIYKUT OCHOBOM I MOCTPOEHUST HOBOU MEXTUC-
OUIDTHHAPHOH NPABOTEHOMHOM KOHIIETIIINH, KOTOpasi OyAeT pa3BUBATHCS B HECKOJBKO MOCIIEI0BATEND-
HBIX 3TamoB. ABTOp TaKXKe yKa3bIBaeT Ha HEOOXOIMMOCTH MCIIONb30BaHUs OOLIEHAYYHBIX MOAXOA0B K
N3y4YEHUIO IPaBOTeHOMHON MH(OPMAINH, YKa3bIBas Ha 0COOYI0 3HAYNMOCTh HHGOPMALMOHHOTO U CH-
CTEMHOT'0 MOJXO0/0B.

KuroueBnle c10Ba: reHOMHAs HH(OPMALHS, IIPaBOBast HHPOPMAIHs, IPaBOreHOMHast nHOpMa-
1yst, OOLIeHayYHOE IOHSTHE, TIOHATHHHBIA P51, 0OIeHayYHBIA TTOAX0/1, MEXKANCIUILIMHAPHAS TIPaBoTre-
HOMHasl KOHIIENIXS, CHCTEMHBII MOAX0A, HH(GOPMaIHOHHBIH IOAX0.

KondumkT nHTepecoB. ABTOp 3adBiseT 00 OTCYTCTBUU KOH(INKTA HHTEPECOB.

HUndopmannus o punancupoBanun. lccnenosanue BHINOJIHEHO B PaMKaX roCyJapCTBEHHOIO
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Introduction

First of all, it is necessary to define the place of the concept of «genomic
information» in the thesaurus of scientific knowledge. It is worth noting that this
concept is applied in most branches of modern scientific knowledge: natural sciences
(biology, medicine, genetics, genomics, where the concept of ‘genome’ originates),
social sciences and humanities (law, sociology, whose representatives understand
phenomena in terms of their significance for society and human beings), technical
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sciences (for example, computer science, where ways of storing and using genomic
information are developed). The Great Russian Encyclopedia states that the key aim of
structural genomics is to research the content and organization of genomic
information — the sequence of nucleotides of all DNA molecules of a cell (nuclear,
mitochondrial and chloroplast) (Miheev, 2016).

Within the technical sciences «genomic informationy is closely related to such
concept as ‘Big data’. The term ‘Big data’ is called “cultural, technological and
scientific phenomenon that maximizes computational power and algorithmic accuracy
for the collection, analysis, binding and comparison of large data sets” (Ajunwa, 2014).
The analysis of ‘genomic information’ is most effectively carried out with the help of
these technologies in testing, scientific research or providing medical care (Ajunwa,
2014). But at the same time there is the issue of human genomic and genetic data
protection from information leakage when using data processing technologies ‘Big
data’. Special stand-alone software tools are being developed to improve the defense
of genomic information (Fredrich, Schmdhl & Junge, et al., 2019).

As for social sciences and humanities, and primarily law, the term ‘genomic
information’ is enshrined in the Federal Law No. 242-FL of 03.12.2008 On state
genomic registration in the Russian Federation. According to Article 1,
paragraph 3 of the Federal Law, genomic information is defined as “personal data,
including coded information about certain fragments of deoxyribonucleic acid of an
individual or an unidentified corpse that do not characterize their physiological
characteristics™’.

By its characteristics and logical-methodological functions, the term differs
significantly from the philosophical and private scientific types of scientific concepts,
occupying an intermediate position between them as a general scientific one. Indeed,
the concept of ‘genomic information’ for objective reasons cannot be at present
implemented for the solution of basic philosophical problems, and therefore it is
incorrect to classify it as a category of philosophy. Since the concept goes beyond the
individual private sciences and is the basis for a special scientific approach to cognition
of the subject of reality, these two characteristics make it fundamentally different from
the categories of private sciences.

Genomic Information as a General Scientific Concept

It should be noted that contradiction in differentiation between the attributes of
philosophical and private scientific concepts is eliminated by the new characteristic
of general science, which is a syncretic alloy of synthesis of properties of
philosophical and private scientific categories; as such, it is inherently contradictory
and is therefore a driving force for further development of general scientific
categories.

! Federal Law No. 242-FL of 03.12.2008 On state genomic registration in the Russian Federation // Collection
of legislation of the Russian Federation. 2008. No. 49, Article 5740.
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At the same time, it is necessary to distinguish an internal contradiction in the
establishment and development of the ‘genomic information’ concept as a general
scientific concept. For example, quite naturally there is a conflict between the emerging
general scientific concept of ‘genomic information’ and traditional, already established
components of the conceptual arsenal of science, stable conceptual systems. Since both
well-established and emerging concepts are used simultaneously in research.
Therefore, they are often linked, and the scope of concepts may overlap. It is possible
to observe certain contradictions between the new emerging concept of ‘genetic
information’ and category of ‘information’ claiming the status of philosophical
category.

Continuing the basic analysis of this general scientific concept, it is essential to
raise the question of the causal connection between the integration of the concept of
‘genomic information’ into a single, holistic fusion with related concepts, for example,
«genetic information» and to isolate them as general scientific concepts. Since there is
a reason to believe that the driving forces behind the development of these concepts in
general science are the digital transformation and integration of science, the
development of interdisciplinary research focused on the solution of complex general
scientific problems is orientation towards a new type of scientific rationality. The
presented complex of factors acts jointly, syncretically, and systemically and represents
predictive modern stage of development trends in science.

In addition to the influence of interscientific factors, the concept is strongly
influenced by social sources associated with the economics of production based on
the latest technologies and scientific advances. Strengthening the role of economic
constituents is linked to the target customers in the form of government and large
corporations. For example, leading technology companies are currently attempting to
identify genetic and genomic resistance factors to coronavirus and are developing
relevant databases. The research is carried out in the following way: grouping the
data of the genetic analyses of the respondents and filling out anonymous
questionnaires concerning the respiratory diseases, including coronavirus. If the
answer to coronavirus is positive, a number of clarifying questions are proposed; they
give an idea about the disease. The results of such genetic studies, if successful, would
provide scientifically sound criteria for identifying groups of patients, including
better identification of risk groups. This would contribute to correct clinical
recommendations, selection of personalized treatment scheme, development of target
drugs, etc. The quality of the research data would depend on how well the
questionnaire is designed. To make any predictions, it will be necessary to
superimpose survey data on the respondents’ genomic data. It would be possible to
identify DNA sites that predetermine the course of the disease by analyzing large
amounts of clinical, background and genomic data applying bioinformatics and
statistical methods?.

2Russian company began searching for genetic "immunity" to coronavirus. Available
at: https://www.vedomosti.ru/business/articles/2020/04/08/827435-rossiiskaya-kompaniya-nachala-poisk-
geneticheskogo-immuniteta-k-koronavirusu [Accessed 8 April 2021].
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Thus, we confirm the intermediate conclusion that internal and external factors
are the driving force for the development of the ‘genomic information’ concept that
claim the status of general science.

Characterization of genomic information as legal information

It is particularly important to stress that the meaning and role of a general
scientific concept can be presented in conjunction with similar means, for example, in
the conceptual set. The rules and basic principles of the conceptual set construction
were laid down by A.M. Vasil’ev. The conceptual set construction is possible on
structural, historical, functional and other grounds. “The legal categories and concepts
that express the elements of legal matter characterizing its internal organization are
diverse, varied in degree of generalization and logical level. Therefore, there is the need
for their logical grouping in the way allowing to express the internal organization of
the legal form” (Vasil’ev, 2021). We can build the conceptual set regarding ‘genomic
information’ and recognize it as legal information. In turn, the concept of ‘legal
information’ includes the message and other data contained in legal acts, normative-
technical, reference and scientific materials as well as information of a legal nature
created and transmitted by subjects in the course of their interaction, resulting in
streamlining their activities (Berg, 2021).

Most often, genomic information is defined as personal data that includes
information about certain DNA fragments of an individual or an unidentified corpse.
This definition, enshrined in the Federal Law on State Genomic Registration, is specific
and narrowly focused on identifying, detecting, preventing, and raising awareness of
crime.

However, genomic information may also be obtained in other cases, such as
medical services, research and genetic tests (Boltanova, Trychenkov &
Pshenichnikova, 2019).

Among other things, genomic information is not properly identified with
personal data. In accordance with Article 3, paragraph 1 of Federal Law No. 152-FL of
27 July 2006 “On personal data”, personal data is any information relating directly or
indirectly to a specific or identifiable natural person® No doubt, genomic information
contains unique features of an identifiable subject. But besides the characteristic of
individuality, this information has the property of «hereditary» (Boltanova,
Trychenkov & Pshenichnikova, 2019) and therefore contains information about several
generations of relatives of the identifiable subject.

Thus, unfolding conceptual set relative to ‘genomic information’, we can single
out the concepts of the first stage specification — ‘types of genomic information’. The
basis for classification is the subject to be identified, or more precisely the possibility
of its identification. Thus, we will extract ‘personalized genomic information’ and ‘non
personalized genomic information’.

3 Federal Law No. 152-FL of 27 July 2006 “On personal data” // Collection of legislation of the Russian
Federation. 2006. No. 31 (1), Article 3451.
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According to Federal Law No. 149-FL of 27 July 2006, On information,
information technology and information protection® the legislator establishes
categories of access to information. Confidential information is a subspecies of
information category «restricted information». The President of the Russian Federation
Decree No. 188 dated 6 March 1997° establishes the confidential information list.
These include personal data, official secrets, professional secrets, trade secrets and
some others. Without question, access to genomic information should be restricted.
Genomic information is restricted confidential information.

In the light of the foregoing, we proceed to the second stage of specification,
regime of access to ‘genomic information’. Depending on its type and scope,
it is defined as a regime for access to personal data, official, professional or trade
secrets.

The third and fourth stages of specification of the structural conceptual set may
be the following concepts — ‘biological sample of genomic information’, which may
be blood, saliva, blood plasma, epithelium cells, etc., and ‘method of obtaining
genomic information’ (namely, medical, or scientific research, medical examination,
testing, screening, etc.). Special rules must be established for each type of specimen
and the manner of its obtaining, which must be in line with the legislation of the Russian
Federation and international law.

Biological Method of

Genomic : ¥ sample of obtaining
information : : s : genomic genomic
Bl information information

Fig. 1. The concept set defining “genomic information” in the aspect of legal information

Material presented in Figure 1 allows to conclude that the proposed concept set
is not yet a definite concept. Nevertheless, it represents a number of concepts relating
to legal means of legal action and, accordingly, allows to identify certain areas for their
further development. We emphasize that the expedient implementation of the general
scientific concept of ‘genomic information” will considerably increase the standard of
theoretical developments in legal science.

Thus, while in the traditional branches of legal sciences the pool of research tools
is clear, in the new branches of legal knowledge that are emerging from intensive
genomic law research, the role of new learning tools becomes particularly important.
Here, it is very important to analyze the significance of science-based tools, to which

4Federal Law No. 149-FL of 27 July 2006, On information, information technology and information
protection // Collection of legislation of the Russian Federation. 2006. No. 31 (1), Article 3448.

3 President of the Russian Federation Decree No. 188 dated 6 March 1997 On approval of the list of confidential
information // Collection of legislation of the Russian Federation. No. 10, Article 1127.
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general scientific concepts clearly belong, irrespective of whether they are established
or still emerging.

In this connection, appearance of new objects and the resulting formation of
subjects of legal science, is based on a progressive understanding of the unknown
properties of the phenomenon. The emergence of new concepts should be an extension
of this fact, as they may form the basis for separate concepts, even theories. Thus, the
general scientific concept of «genomic information» naturally realizes this role in law-
genomic research.

We believe that the ‘genomic information’ represented by a conceptual set,
which is divided into species terms (types of genomic information, types of access to
genomic information, biological sample of genomic information, method of obtaining
genomic information) may lay foundation for constructing a new interdisciplinary
legal-genome theory, since the theory of any science is linked in the gnoseological
process to general scientific concepts and conceptual sets of reciprocal
dependence. For example, the very appearance of the general scientific concept
of ‘genomic information’ in the thesaurus of legal science is convincing evidence
of legal knowledge development. Accordingly, emergence of ‘genomic
information’ as a general scientific concept is the statement of intensification of
legal theory.

Thus, we assert that general scientific concepts, including ‘genomic
information’, are jointly associated with general scientific methods and approaches
and become methodological tools of legal theory in the process of special legal-
genome theory formation. It is only natural that there will be qualitatively different
levels of interpretation of the concept in the first stage of legal-genome concept
development. In the first stages ‘genomic information’ will have exclusively practical
interpretation. Then, differentiating themselves from certain empiricism, such
concepts gradually begin fulfilling a methodological function, providing a basis for
general scientific methods and approaches to exploring objects, in our case, social
relations, connected with circulation of genomic information. Only at theoretical
stage, when the general scientific concept of ‘genomic information’ is differentiated
from the possible practical component it becomes the methodological basis for a new
special legal-genome theory formation. That is, it will begin to acquire qualitative
interpretation of gnoseology and methodology of the legal science. In essence,
general scientific concept of ‘genomic information’ and corresponding conceptual
set, are projected by the researcher to the studied object (public relations connected
with genomic information turnover) and provide a conceptual basis for applying
general scientific methods and approaches.

The concept set can be compared to a system of certain algorithms that express
sufficiently one-dimensional concepts in meaning. Only after the conceptual set
stabilizes and we can record the logical certainty, the constituents of the conceptual set
can be used without intermediate interpretation as certain epistemological means. Such
is the basis for genome-based theory.
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It is evident that the two levels of interpretation (empirical and theoretical) of
genomic information under study are presented dialectically and are often used
syncretically in scientific knowledge. Together they allow to form a certain theoretical
subject of research.

For example, ‘genomic information’ can be sufficiently well interpreted initially
through understanding what information is, what its structure is, what kinds of
information interactions exist. In our case, we are talking “...about informational
interactions operating within the range from the molecular-genetic level to the level of
social communities...” (Zholkov, 2017). It is not surprising that research interest in
information as a value takes on special importance in biology, because according to
biophysicist A.S. Presman, “such quality of information as value arises only in
living systems” (Presman, 1997:93). For biological systems, it is not the quantity but
the quality of information that is important: “...natural selection — one of the basic
factors of evolution — is based on increasing the value of genomic information...”
(Lysak, 2015:19).

The unique role of the concept of ‘genomic information’ in the process of
forming the basis of the legal-genome concept can be defined because it contributes to
the discovery of features and relationships connected with genomic research.

General scientific approaches in the formation
of interdisciplinary legal-genome theory

Looking at general scientific approaches in the framework of theorizing of
legal-genome concept fundamentals, we should note the particular importance of the
system approach, which application in private sciences demonstrates significant
scientific breakthroughs. For example, the system approach allows to “...explore the
variability of individual features of organisms at the level of the entire genome and
markers in conjunction with the research of variability of individual biochemical,
physiological and morphological features, expression of genes and habitats...”
(Krutovskiy, 2006). Such data have made it possible to identify human genes and
alleles that are responsible for hereditary diseases, predisposition to oncological
diseases and mental disorders with complex etiology, sensitivity to medicines, etc.
Also, in tree species, genomic analysis has found links between allele genetic
variability and variability of important adaptive and breeding phenotypic traits, such
as growth rate, wood quality, resistance to disease, freezing, drought, etc. (Eckert,
Bower & Wegrzyn, et al., 2009).

One cannot fail to mention the importance of the informational approach, which
has been implemented in different fields of science, in particular, in the process of
forming the theory of genomic breeding (Villar-Hernande, Pérez-Elizalde, Crossa,
Pérez-Rodriguez, Toledo & Burgueiio, 2018), investigating the means of transmitting
information between the structures of animal DNA, its exterior and practical qualities.
Further evidence of the value of information approach can be obtained by looking at
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the legal reality. It is impossible to imagine a modern legal system without creating,
transmitting, exchanging and flowing of legal information. In turn, the full cycle of
legal development — from legal thinking to law enforcement (Tihomirov, 2008) —
implies consistent perception, creation, change and transmission of legal information.
The permanent and diverse movement of legal information implies not only the
different forms of the flow of information referred to above, but also its reflection in
the legal consciousness of the individual and its subsequent implementation in behavior
(Kudryavcev, 1981).

At the same time, there is the need to focus on the fact that the information
approach plays an important role in the development problems analysis
when “information feedback, self-regulation and control processes arise on the
basis of primitive functional relationships of inorganic systems” (Meluhin,
1966:259).

General scientific concepts and approaches are increasingly being applied in
the analysis of direction of development issue. Most scholars are committed to
thinking of development from the bottom up, from simple to complex, clearly
denoting this as evolution criteria (quantitative and qualitative forward movement).
For example, disappearance or initial lack of adaptive value does not lead to the loss
of the relevant body of information. As a result, the rate of accumulation of
information exceeds the rate of evolution, i.e., the rate of accumulation of adaptive
information. This pattern appears to be common to all forms and all levels of the
evolutionary process, from molecular-genetic (genome structure) to sociocultural
and technological (Cheshko & Glazko, 2009). In biological evolution, this manifests
itself both in redundant DNA accumulation (Cheshko & Glazko, 2003). in the
genome that has no coding function and in the gradual accumulation of mutations
that are not adaptive in populations of organisms (the so-called non-Darwinian
evolution) (Kimura, 1983).

This leads to the idea that there is an interaction between biological, socio-
economic and technological evolution. Let us take for example technological
innovation that governs the way of life and, in one form or another, influenced the
course of biological processes, destabilizing the space of biological evolution, and thus
the resulting vector of socio-economic evolution (Armand, Luri & Zhernihin, et al.,
1999:208).

The basic statement that the law is determined by economy does not now raise
any questions. This is also confirmed by the fact that researchers respectfully refer to
the theory of economic evolutionary cycles by N. Kondratiev (Kondrat’ev, 1989),
which are synchronized with changes in technological patterns. The emergence of
new patterns in economy inevitably leads to the emergence of new branches and
institutions in law. Moreover, the legal system itself is evolving and acquiring new
internal mechanisms for its dynamics. For example, new branches and institutions of
law in the field of information, new types of sources of law (doctrines, programs),
new channels for transmitting legal information (Internet, social networks, crypto
messengers, etc. (Berg, 2021:263) are emerging. Following the economic sphere, the
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legal sphere is also subject to cycles of evolutionary development, including a phase
of recovery and a phase of decline. The phase of rise precedes the phase of decline,
i.e., the phase of asocial destruction, which, in the terminology of J. Schumpeter,
represents “creative destruction” (Schumpeter, 1995). In the legal sphere, this is
reflected in higher crime rates, inflation of normative legal acts, emergence of legal
nihilism in different strata of society, etc. Then, after several years of decline, the
formation of legal system with new qualities and characteristics goes on (Cheshko &
Glazko, 2009:207).

Let us sum up the intermediate result that general scientific approaches
(information, system, etc.) and general scientific concepts, in our case ‘genomic
information’ give the opportunity to discover new aspects about the boundaries of
development, including legal development. The general trend in all three forms
(technological, sociocultural and biological) of evolutionary processes with human’s
participation is accompanied by higher level of organization, adjustment and
adaptability. ‘Genomic information’ as a kind of legal information can guide the
actions of subjects, influence their activities. Such information, which is both
individual and legal in nature, can have a significant legal impact on subjects of law
in various spheres of public relations, such as health care, insurance, employment and
others.

In fact, improper disclosure of information obtained from the human genome
may lead to genetic discrimination. The National Institute of Health of the United States
defines genetic discrimination as “special attitude of an employer or insurance
company to a person, due to the fact that he/she has a gene mutation that causes or
increases the risk of hereditary disease (disorder)” (Bogdanova, 2019).

For example, a woman was deprived of insurance after the insurance company
submitted medical documents for a preventive operation, because “she had a mutation
of the BRCA1 gene associated with the increased risk of breast cancer” (Bogdanova,
2019).

Such situations may also impede employment or career progression, mortgage
lending in cases of predisposition to Alzheimer’s disease or other serious illnesses.

Thus, genomic information can have positive or negative legal effects in different
areas of human activity. Such an impact can have very serious consequences in the
form of discrimination, and/or abuse of “genomic information. Accordingly, both the
special legal status of such information and the special regime for its legal protection
are necessary.

Conclusion

In sum, the methodological meaning of ‘“genomic information” in
interdisciplinary studies of the human genome is mediated by applying different
general scientific approaches, especially the information and systemic ones. The
noted approaches and the concept of “genomic information” may become the
basis for emerging new breakthrough ideas and concepts concerning even relatively

LAW AND GENOMIC RESEARCH 897



bepe JI.H. Bectauk PY/IH. Cepust: FOpunuueckue nayku. 2021. T. 25. Ne 4. C. 888—900

well-studied objects in various fields of scientific knowledge. “Genomic
information” expressed by a conceptual set (types of genomic information,
type of access to genomic information, biological sample of genomic information,
method of obtaining genomic information) can serve as the basis for building a new
interdisciplinary legal-genomic concept, since theorization of any science
is linked in the gnoseological process with general scientific concepts and conceptual
sets of reciprocal dependence, and will also open up new aspects of legal
development.
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OpraHunsaumMoHHO-NpaBoOBble NPoGeMbl peanusauuu
nporpaMmmbl pa3BUTUS FTEHETUYECKUX TEXHOSIOrMm

H.T'. "KaBoponkoBa'*, B.b. AragonoB"* <

MockoBckuii rocygapcTBeHHbIH opuanueckuil ynusepeureT umenu O.E. Kyraduna
(MI'FOA), Mockea, Poccuiickas ®edepayus
D<A Vagafonoffi@mail.ru

AHHOTaUUA. AKMYanIbHOCMb UCCIEIOBAHUS ONIPENENIETCS TEM, YTO B HACTOSIIEE BpeMs MIPaBo-
BOE€ PEryJIMPOBaHHE TeHETHUECKUX UCCIEIOBAHUH He SBISETCS KOMIUIEKCHBIM U He 00ecredynBaeT moJ-
HOTY peryJIMpOBaHMs pacCMaTPUBAEMbIX OOLIECTBEHHBIX OTHOIIEHHH. HecMOTps Ha npuHsATHE 6a30BOTO
denepanpHoro 3akoHa «O OWoyorHYeckoll 0E30MacHOCTH» OJHUM M3 (PAKTOPOB, MPEMATCTBYIOIIUX
peammzanuu HayuyHo-TeXHHUYECKOW MpOrpamMMbl pa3BUTHS T€HETHUYECKUX TEXHOJIOTHH, YTBEp:KICHHON
nocranoBienueM [IpasurenscTBa Poccuiickoii @eneparyu Ha CpeAHECPOYHYIO IEPCIEKTHUBY, SBISETCS
OTCYTCTBHE 0a30BOT0 3aK0Ha «O IeHETHYECKUX TEXHOJIOTHIX», B KOTOPOM OBl PeryIHpOBaINCh O0LIHe
BOTIPOCHI UCIOJIb30BAaHMS I€HETHUECKIX TEXHOJIOTUH, TPUMEHEHUSI TeHHON MHXEHEPHH, TOCY/1apCTBEH-
HOTO yNpaBJIeHHs ¥ TOCY1apCTBEHHON MOIAEPKKH Pa3BUTHS T€HETHUECKUX TEXHONOTHH. []eas uccnedo-
6anus. AHAIIN3 COBPEMEHHBIX IIPAaBOBBIX NPOOJIEM U MMOUCK ONTHUMAJIbHBIX ITyTeH peIIeH!Us OpraHu3aIy-
OHHO-TIPABOBBIX MPOOJIEM peaau3alliy MPOrpaMMbl Pa3BUTHSI T€HETHYECKUX TEXHONOTHH. Mamepuanvt
u Memoowl ucciredoganus. Iy ysSCHEHHS COBPEMEHHBIX IIOJXOJO0B K HCCIICIOBAHHMIO aKTyaJbHBIX
po0JIeM COBEPIICHCTBOBAHMS OPTaHH3ALIOHHO-TIPABOBOT0 MEXaHU3Ma Pealn3aliy IPOTPaMMBbl pa3BH-
THS TEHETUYECKUX TEXHOJIOTH, 00YCIOBICHHBIX SKOJIOIMYECKUMHU U OMOJIOrHYECKUMHU PUCKaMU U yTPo-
3aMH, IPOBEJCHO COIIOCTABIICHNUE PA3TIMYHBIX METOJIOB IIPAaBOBOTO PETYINPOBAHMS U YIIPABICHNUS, B TOM
YHcie JAWAIEKTUYECKOro, JIOTMYECKOTro, IMPOTHOCTHYECKOTO METOZa, a TaKKe METo/a CHUCTEMHOIO
aHanu3a. Pezyiemamvl ucciedosanus. IIpoBeneH KOMIUIGKCHBIM IMPAaBOBOW aHAIU3 JCHUCTBYIOLIETO
3aKOHOJIATENNbCTBA, JTOKYMEHTOB TOCYAAapPCTBEHHOI'O CTPATErMYecKOro IUIaHHPOBAHUS, BbIpaOOTaHa
TEOPETHKO-TIPABOBasi OCHOBAa JUI Pa3pa0OTKu 6a30Boro 3akoHa «O TEHETHYECKUX TEXHOJIOTHIXY,
a TaKkke chOpMyITHMPOBAHBI MHBIE KOMILJICKCHBIE TIPEJIOKEHHUS 110 COBEPIICHCTBOBAHUIO ACHCTBYIOIIETO
3akoHozarenbcTBa. OOG0CHOBaHBI Hambosiee BaXKHbIE MOJHOMOYMA HpeaiaraeMoro asropamu Hammo-
HanbHOrO ((QenepanbHOro) OHOPECYPCHOTO LEHTPA, CeTU (elepalbHbIX U PETHOHANBHBIX IIEHTPOB
TFeHETHUECKHX TEXHOJIOTHH, a Takxke Hanmonanpaoro LeHTpa 6robe3onacHocTH.

KnioueBble cioBa: Guosnoruueckas 0e30MacHOCTb, TeHETHUECKUE TEXHOJIOIMU, OMOpeCcypCHbIE
LeHTpBI, HanmoHambHbIH OMOpecypCHBIH IEHTpP, ONOTOTHUSCKHE KOJUTEKIIH, CHHTETHIeCKast ONOIOTHS,
Hamwmonaneuelii Lientp 6uobe3onacHocTH, OM00aHKH, reHeTHYECKass WHPOPMAIUs, OpraHU3aluOHHO-
MPaBOBOM MEXaHU3M
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Abstract. The relevance of this study is determined by the fact that at present legal regulation of
genetic research is not comprehensive and does not provide a complete regulation of social relations in
the focus. One of the factors hindering the development of genetic technologies is the absence of a basic
law “On genetic technologies”. The purpose of the study. The article is devoted to the analysis of modern
legal problems and the search for optimal solutions to the organizational and legal problems of the
program for the development of genetic technologies implementation. Materials and methods of research.
In order to understand modern approaches to relevant problems of improving the organizational and legal
mechanism of the program for the development of genetic technologies implementation associated with
environmental and biological risks and threats, a comparison of various methods of legal regulation and
management, including dialectical, logical, and predictive methods, as well as the method of system
analysis, is carried out. Results. Application of these methods allowed to conduct a comprehensive legal
analysis of the current legislation and state strategic planning documents, work out a theoretical and legal
basis for the development of the basic law “On Genetic Technologies” and formulate other proposals to
improve the current legislation. The core powers of the National (federal) Bioresource Center, the
network of federal and regional centers of genetic technologies, as well as the National Center for
Biosafety have been identified and grounded by the authors.
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BBegenue

Ha coBemannm, mocBsIIEHHOMY peau3aliy MPOTPaMMBbI pa3BUTHS TeHETHYE-
ckux texHosorui, Ilpesumment Poccuiickoii Penepanmu B.B. Ilytun otMmetui,
«4TO TIO0 MacmTaly 3amad, MPOPhIBY, 3HAYCHUIO I CTPaHbl MPOrpaMMa pPa3BUTHS
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TFEHETUYECKUX TEXHOJIOTUH CONOCTaBMMa C aTOMHBIM M KOCMHYECKHM ITPOEKTaMH
XX B. U Bca cucreMa yrpaBiieHUs, CTPYKTypa IporpamMmsl JOKHBI COOTBETCTBOBATh
9TOH BBICOKOH TuT1aHKe. [locTpoeHbI Tak, YTOOBI HE MPOCTO CO3AaTh HAYYHBIE 3a/1eJbl,
a KOHBEPTHPOBATh UX, U IPUYEM KaK MOKHO ObICTpee, B MPAKTUUECKHE PE3yIbTAThI,
B peallbHbIE TEXHOIOIUH, KOHKYPEHTHYIO — M B POCCHH, U B MHPE — MPOIYKIHUIO»' .
Cronb CUIIbHOE CPaBHEHHME CTaBUT OUYEHb Ba)XKHbIE CTPATETNYECKUE OPUEHTUPBI, LIEIH
U 33/1a44, ¥ OJJHOBPEMEHHO KO MHOTOMY OOSI3bIBAET, TAK KAK KOCMUYECKUH, U, TeM 00-
Jiee, aTOMHBIN IPOEKTHI BBIBEJIM HAIILy CTPaHy B pa3psi]] CAMbIX BEBICOKOTEXHOJIOTHUHBIX
CTpaH MHpa, 00eCIIeUMIN TEXHOJIOIMYECKOe Pa3BUTHE U O€30IIaCHOCTh Ha 1ECATHIICTUS
BIIEpE].

Vreepxaennas Ykazom IIpesunenta PO ot 02.07.2021 r. Ne 400 Crpaterus
HallMOHANIBHOM 6e3onmacHocTu Poccuiickoit denepaiuu?, SBiussch 6a30BbIM J0KYMEH-
TOM CTPATETUYECKOT0 IUIAHUPOBAHHUS, PUIaia elle OOJBIINN BEC U 3HAUE€HHE BOTIPO-
caM OMOJIOrMYecKOl 0€30MacHOCTH M Pa3BUTHIO TeHETHYECKUX HccienoBanmnii. Heoo-
XOAMMO 0OpaTUTh BHUMaHHE HA MPUHIUITHAIBFHO HOBBIA MOIXO0 K poOIeMaTHKe re-
HETUYECKON MHKEHEPUHU, KOTOPbII TECHO «yBsi3aH» C 00eCIeUeHUEM HAMOHAIbHBIX
UHTEPECOB U BCell MPOOIeMaTUKON HayuyHO- TEXHOJIOIMYECKOTO Pa3BUTUS CTPAHbl —
CO3/IaHMEM CETH KPYIHBIX HAyYHO- UCCIIeI0BATENIbCKUX IIEHTPOB (1. 9 cT. 76), Haumo-
HQJIBHOW CHUCTEMOM OLIEHKU PEe3yJIbTaTOB MHHOBAIIMOHHOM JesTensHoCcTH (1. 12), pas-
BUTHEM IEPCIEKTUBHBIX IIEHTPOB OMOJIOIMYECKMX M I'€HETHYECKUX MCCIIEJOBAHUM
(m. 14), akTUBM3aNMel HAyYHBIX UCCIIeqoBaHm B o0mactu 6nobesonacHocTH (1. 18).
JIOKYMEHTBI CTPaTErn4ecKoro IUIAHUPOBAHUS, ABIISAACH BaXKHEHIIMMHM MCTOYHHKAMH
IpaBa, MPeaoaraloT MOArOTOBKY U CO3AaHUE LEJION CEpUH 3aKOHOB U MOJA3aKOHHBIX
aKTOB, CBOCOOPA3HOW «JOPOXKHON KapTh» IO peanu3alid TNPUHATHIX PEIICHUI.
KpaiiHe Ba)kHO B TEOPETUYECKOM U MNPUKIATHOM IUIaHE MOArOTOBUTH KOHKPETHBIE
3aKOHOJATe/bHbIE MHUIMATUBBI, I03BOJISIOIINE B KOPOTKHE CPOKHM 00ECIIEUnTh Opra-
HU3AL[MOHHO-NIPAaBOBOM CHHepreTudeckuil 3¢ (eKT, HaNpaBICHHbI Ha peanu3aluio
Vka3a [Ipe3unenra Poccuiickoit denepanun.

B cBs13u ¢ HEOOXOMMOCTBIO PEIICHUS] IEPBOOYEPEIHBIX 33124, IOCTABIEHHBIX
IIpesunenrom Poccuiickoit denepannu, HACTOAIIAs CTAThsl OCBSIEHA aHAIU3Y CO-
BPEMEHHBIX NPABOBBIX MPOOJIEM U MMOUCKY ONTUMAIBHBIX IyTEeH PEIICHNS CYIIECTBY-
IOIIMX OPTaHN3aIMOHHO-TIPABOBBIX MPOOJIEM peanu3aliy IporpaMMbl pa3BUTHS TeHe-
TUYECKUX TEXHOJIOTHH.

COBpeMeHHBIe IpaBOBbIC leOﬁJ'leMbI peajin3anuu nNporpaMmmMmbl pasBuTUsA
TeHEeTHYEeCKHX TEeXHOJIOTHii

HayuHo-TexHu4eckass mporpaMMa pa3BUTHs T€HETHUECKUX TEXHOJOrMi ObLia
yTBEp)KZIE€Ha BO wucnoiHeHne Yka3a Ilpesunmenta Poccuiickoii ®denepauuu ot
28.11.2018 r. Ne 680 «O pa3BuTMM TeHETUYECKUX TexHojoruii B Poccuiickoit

! Ctenorpamma cosemanus Ilpesunenra Poccuiickoii ®enepanuu B.B. IlyTHHAa 0 pasBUTHH IeHETHYECKUX
texHojoruii B Poccun (14 mas 2020 r.) — IIpesunent Poccun. Pexxum nocryma: http://prezident.org/tekst/
stenogramma-soveschanija-putina-o-razvitii-geneticheskih-tehnologii-v-rossii-14-05-2020.html (mata oOpa-
menus: 03.07.2021).
2 OdunuanbHbIN HHTEPHET-NOPTAN IPaBOBOM MH(opMaruu. Pexum nocryna: http:/pravo.gov.ru (nara obpa-
menus: 03.07.2021).
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denepanum»’ nocranosnerneM Ipasurensctea PO ot 22.04.2019 r. Ne 479* Ha cpok
¢ 2019 mo 2027 r. B TeuyeHne TaHHOTO BPEMEHH B COOTBETCTBHH C IICIICBEIMU WHIUKA-
TOpaMU peaJu3aluy MporpamMMbl IPEANOIAraeTcsi «KOMIUIEKCHOE pEeLIeHHE 3a1ay
YCKOPEHHOT'0 pa3BUTHSI TEHETUYECKUX TEXHOJIOTUI, B TOM YHCJIE TEXHOJIOTHI FreHEeTH-
YECKOr0 peJaKTUPOBAHUS, U CO3aHUE HayYHO-TEXHOJIOTMUECKUX 3aJI€JI0B JUIsl MEe/IU-
LUHBI, CETILCKOT0 X03sICTBAa M MPOMBIIIEHHOCTH, a TAaK:KE COBEPLICHCTBOBAHUE MEP
MpeynpexIeHUs] Ype3BbIUYaHBIX CUTYalUH OMOJOTMYECKOro Xapakrepa U KOHTPOJIs
B 3TOH 00sacTu.

Ha 3axononarensHoM ypoBHe B Poccuiickoit denepanuu Bonpocam pa3BUTHS
TCHETHKH U OMO00E30MaCHOCTH MOCBSIIEHO TOCTaTOYHO MHOTO 3aKOHO/IATEeNbHBIX aK-
TOB, HO TIpuHATas [IporpamMmma reHeTHYEeCKUX TEXHOJIOTHI, HA HAIl B3I, TpeOyeT
6oJiee CUCTEMHBIX, KAUE€CTBEHHBIX, HHHOBAI[MOHHBIX HOPMAaTUBHO-TIPABOBHIX aKTOB.

Crenyer y4uThIBaTh, UTO €Ile OoJiee cTa JIeT Hazaj BIepBbie B Mupe B Poccun
OBUIN 3aJI0’KEHBI OCHOBBI OMOJIOTHUECKUX KOJUICKIHHA CEeIbCKOX03IHCTBEHHBIX PacTe-
Huit (Kazantsev, 2018) u npoBeaeH orpomMubiii 00beM padoT no cenekiun (Kuzmina,
2008), KOTOpBIi cOCTaBISAET 30J10TON (OHJ reHeTHKU. B HacTosiee Bpems B CTpaHe
paboTaeT HECKOJIBKO COTEH JIaDOpAaTOPHil U HayUHBIX LEHTPOB, 3aHUMAIOIIMXCS TeHe-
TUYECKUMU UCCIIeIOBaHUSIMH B cucteme MuHcenbxo3a PO, Munznpasa PO, MunoOp-
Hayku P®, Axanemun Hayk P®, Pocnorpebnamzopa P®, Munnpupoast PO,
Munnpomropra P®, B apyrux BEeIOMCTBax TaKKe NPOBOAATCS HCCIEAOBAHUS I10
TCHETUKE U UMEIOTCSI OMOJIOTUYECKUE KOJUTCKITHH.

Co3nana denepanpHast 6a3za reHeTH4yeckoil MHGOpMAIMK, COTHH OMOOAHKOB,
Hammonansuas acconmanusi 6nodankoB u cnenuainiuctos (HACBUO). Ho, Hecmotps
Ha MPEANPUHATHIE MEPBI, Hallla CTPaHa MPUHIMIHAIBLHO OTCTAET OT BEAYLIMX 3amnaj-
HBIX CTpaH KakK MO KOJIMYECTBY MPOBOAMMBIX UCCIIEIOBAHUM, TaK U 10 UX BHEAPEHHUIO,
a Tarke mareHtaM B 3Toi obnactu (Novoselova & Kolzdorf, 2020). [TokazaTensHo,
YTO POCCHICKHE T€HETHMYECKHE «IPOAYKTBD» 3aHMMaloT MeHee 1 % riobanbHOrO
PBIHKA OMOTEXHOJIOTHH.

[IpaBoBO€e perynupoBaHUE T€HETHUYECKHUX HCCIEJAOBAHUN B HACTOSIIEE BpPEMs
TaK)Ke HE SBIISETCS KOMIDICKCHBIM M HE 00ECTICUNBAET MOJIHOTY PETYJIMPOBAHUS 001IIe-
CTBEHHBIX OTHOMmIEHUH. Cpeay OCHOBHBIX HOPMATHBHBIX IPABOBBIX AKTOB CIIEMYET
Ha3BaTh Julb OenepanbHbiid 3akoH OT 05.07.1996 1. Ne 86-D3 «O rocymapcTBeHHOM
peryJMpoBaHUHU B 00J1aCTH F€HHO-UHKEHEPHOH JesTeNbHOCTHY , DeiepaibHblil 3aK0H
ot 21.11.2011 1. 323-®3 «O06 ocHOBax OXpaHbI 370POBbs TpakaaH B Poccuiickoit
Denepanum»’, a Taxxe Denepanbublii 3akoH o 03.12.2008 r. Ne 242-D3 «O rocyaap-
CTBEHHOI reHOMHOI1 peructpauuu B Poccuiickoit Deneparumy’.

B nacTosmiee Bpemsi 04€BUIHO, UTO TEHOMHbBIE TEXHOJIOTHH MPEICTABIISIIOT BaX-
HOCTH JJIsl pa3nuuHbIX objacteid sxkoHomuku (Popova, 2021), nmpudyem ux 3HaueHue
OyZeT TOJIbKO pacTu 1o 3KcroHeHTe. [10 AKCIepTHRIM OIIEHKaM TEMITbl POCTa PHIHKOB
OMOTEXHOJIOTUYECKOM MPOIYKINHU OYIyT HEYKIIOHHO BO3pacTaTh. Pa3BuTre reHOMHBIX

3 Cobpanue 3akoHomaTenbctea PO, 2018. Ne 49 (wacts VI). Cr. 7586.
4 Cobpanmue 3akonomarensctBa PO, 2019. Ne 17. Cr. 2108.
5> Cobpanue 3akoHomaTenbcTa PO, 1996. Ne 28. Cr. 3348.
¢ Cobpanue 3akoHonaTenbcTa PO, 2011. Ne 48. Ct. 6724.
7 Cobpanue 3akoHomaTenbcTa PO. 2008. Ne 49. Ct. 5740.
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uccieoBaHuii (OMOTEXHOJIOTHI) 00YCIIOBIIEHO HE TOJILKO yCIIEXaMH MOJICKYJISIPHON
OHMOJIOTHH, HO M KPU3HCOM TPAIUIIMOHHBIX TEXHOJIOTHH, HEOOXOIMMOCTRIO oOecteye-
HUS TPOJOBOJBCTBEHHOM O€30MaCHOCTH, COXPAaHEHHs PECypCHOrO IOTEHIHaa,
YBEJINYEHUS POODKUTENIHOCTH KU3HHU HACEIICHHSI, TOIePKaHHs 3[0POBOTO TeHO-
¢donna Harum (Gokhberg (ed.), 2014).

B nacrosimee Bpemst B Poccuiickom 3akoHomaTenbcTBe Hanbosee npopaboTana
1 3aKOHOJATENIbHO yperyJirpoBaHa TOJbKO YacTbh, Kacarouascs obecrnedeHus O1oo-
rudeckoit 6ezonacuoctu (Agafonov & Zhavoronkova, 2020), B tiensix peanusamnuu mo-
noxkenuit OCHOB rocynapcTBeHHoOW monutuku Poccuiickoit denepanuu B obiactu
obecriedeHnss XUMUYECKOM 1 Gnonorndyeckoit 6ezonacuoctu Poccuiickoit deneparyu
Ha nepuoA A0 2025 r. u nanpHEenIIyo NepcrneKkTUBy, YTBepKAeHHbIX YKa3zom [Ipesu-
nenta Poccuiickoit @enepanuu ot 11.03.2019 r. Ne 97%, 6b11 npunsat denepanbHblii
3akoH oT 30.12.2020 r. Ne 492-®3 «O Guonoruueckoii 6e3onacHocTH»’. IlpuHsaTHE
nanHoro denepanbHOro 3aKOHA UMEET 0UYEHb BAKHOE 3HAYCHHE, CBUCTEIbCTBYIOIIEE
0 HaJMYMH TOJIMTHYECKON BOJIM HANTH MPAaBOBBIC PEIICHHUS OMOJIOTHYECKHM YIpo3aM
(Krasnova, 2021), Ho onbIT peuieHus mpodiem, cBsizanHbix ¢ nanaemueit COVID-19,
BCE JK€ IIOKa3bIBAET PsJI HEJOCTATKOB OpPraHU3alMOHHO-NPABOBOIO XapakTepa,
KOTOPBIE HE MOKET MOJIHOCTHIO PEIINTh MPUHSTHIN 3aKOH.

CrnemyeT OTMETUTh, 4TO IPABOBOE PETYIUPOBAHUE C CAMOTO Hayaia HOBOTO BeKa
MepeKMBaET HEMPEPHIBHBIE U3MEHEHUS, BEKTOPOM KOTOPBIX BBICTYMAET HEBUIAHHOE
YCKOpPEHHE pPa3BUTHS OOIIECTBEHHBIX OTHOIICHUI: HOBas COIMAaJbHAs CTPYKTypa
00I11eCTBa, MEHSIOIIUECS YKOHOMHUYECKHE (DAaKTOpPBI, HOBbIE MHTETPALIIOHHBIE CBSI3H,
IpaBa 4esioBeKa, mporpecc opuandeckoit popmel (Sinyukov, 2021). B paccmaTtpuBae-
MOM CITyyae CTOUT JIUIIb KOHCTaTHPOBATh, YTO TPAJAULMOHHBIC PABOBbIE KOHCTPYK-
UM YCTapeBalOT elle Ha CTaJuu OOCYXICHHS, TaK KaK TeHOMHBIC TEXHOJIOTUH,
OMOPKOHOMUKA, AEUCTBYIOT (PaKTUYECKH B «HE(HOPMATUPOBAHHOM» MPABOBOM IMOJE.
C pa3ButueM OHOTEXHOJOTUH MOTYT (1 OyAyT) 00pa30BBIBATHCS BCE HOBBIE U HOBBIE
npobieMHble 001acTH, TpeOyrollue NpPaBOBOTO PEryJIUPOBaHMs, OJHOBPEMEHHO
C JOCTM)KEHUSIMU OYyIyT pacIIMpsATHCS HETaTUBHBIEC MOCIEICTBUS U OIIEHKH. Benen-
CTBHUE ATOTO 3aKOHOAATEIHCTBO U HAayKa JOJKHBI OBITh OPUEHTUPOBAHBI HA CO3JIaHHE
MPUHIMIIAAIHPHO HOBOW HOPMATHBHOW 0a3bl, YIOBIIETBOPAIONIEH MOTPEOHOCTH U
BO3MOYXHOCTH Pa3BUTHUS T€HETUYECKUX TEXHOJIOTHI Ha IECATUIIETUS BIEPEI.

IToaToMy, Ha Ham B3rJsAA, B HacTtosimiee Bpems B Poccuiickoit deneparumn
Ha3pesa 00bEeKTUBHAS MOTPEOHOCTH Pa3pabOTKH U MPUHATHS BTOporo 6azoBoro dene-
paJIbHOTO 3aKOHA (Ha30BeM ero ycloBHO «O reHeTUYECKUX TEXHOJIOTHAX)), B KOTOPOM
Obl pEryaupoBaIUCh HE BOMPOCHI OOecTieueHuss OMOIOTHYECKON O0e30macHOCTH,
a o01Me BONpOChl MCIOJIb30BAaHUS T€HETUUYECKUX TEXHOJIOTUH, pe3yabTaTOB T€HHOM
WHXEHEPUH, TOCYAapCTBEHHOTO YIIPABICHUS B 3TOU 00JaCTH, OMPEIEIISIIUCH 0COOCH-
HOCTH CO3AaHUA W (YHKIIMOHUPOBAHUS €IMHOM CHCTEMBI OMOPECYPCHBIX ILEHTPOB,
Mepbl TOCYAApCTBEHHOW MOJACPKKH W CTUMYJIMPOBAHUS HAYYHBIX HCCIICOBAHUH,
BHEJPCHUSI WX PE3yIbTaTOB B MPAKTHKY, oOecriedeHuss 0e30MmacHOCTH TPOIYKTOB
CUHTETUYECKOW OMOJIOTHH, TPABOBOM PEKUM HCIIOIH30BAHHUS U OXPaHBI OHOJIOTHYE-
CKUX KOJUICKIIHUH, a TAK)Ke MHBIE BOIPOCHI.

8 Cobpanue 3axonoaarenscrsa PM. 2019. Ne 11. Cr. 1106.
9 Cobpanue 3akonomarensersa PO, 2021, Ne 1 (wacts I). Cr. 31.
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B 3apy0exHO# 3K0JI0T0-1TpaBOBOM HAyKe B HACTOSIIEE BPEMS ITPOBOISTCS MHO-
TOYMCIICHHBIE HAYYHBIE UCCIIEOBAHMUS, CBSI3aHHBIE, B OCHOBHOM, C BIIMSIHUEM I€HOM-
HBIX TEXHOJIOTHI HAa OKPYAIOLIYI0 cpedy M 310poBbe uesobeka'’. B GonbmmHCTBE
3amaiHbIX CTPaH MPUHATH M JEHCTBYIOT CHEIHMAaTbHbIE 3aKOHBI O OM00E30MacHOCTH,
OMOTEXHOJIOTUAX, OMOKOJUIEKIUAX U OnoOaHKax. MHOTHe TEXHOJIOTHYECKU Pa3BUThIE
CTpaHbl TaKXKe UMEIOT Pa3BUTYIO CETh ATHUECKUX (OMOITHUYECKUX) COBETOB (KOMUTE-
TOB) — OT JIOKaJbHBIX 10 HALIMOHAJIBHBIX. Ba)kHO 0OpaTUTh BHUMaHUE HA HAIMYUE
HAIlMOHAJIBHBIX 3TUYECKUX (OMOITUYECKUX) COBETOB B TaKUX CTpaHax, Kak bembrus,
Hunepnannel, ®panuus, Utanus u sz.“.

OpnHako, HECMOTpPS Ha NMPEANPUHUMAEMbIE TOCYapCTBAMU MEpBI, YK€ CTaHO-
BUTCSI OUYEBU/IHBIM, YTO T€ MOTCHIIHAIbHBIE OMOJIOTHYECKHE YTPO3bl U PUCKHU, KOTOPbIE
MOTYT BO3HUKHYTb B IIPOLIECCE XO3SNCTBEHHOMN JEATEIBHOCTH B CBA3H C IPUMEHEHUEM
TFE€HETUYECKUX TEXHOJIOTUHM, COTJIACHO MPUHATHIM B MEKIYHAPOIHOM 3KOJIOTHYECKOM
MpaBe MOJIX0/1aM K PEIICHHIO TII00aTbHBIX MEXKTYHAPOIHBIX KOJIOTHIECKUX ITPOOIIEM,
HE MOTYT OBbITh MPEOJI0JIEHBI 0€3 CHEeLHAIbHBIX MEp MO MPEIOTBPAIICHUIO TOTEHIIU-
aJIbHOTO HETaTHBHOI'O BO3JEUCTBUS Ha okpyxaruryto cpeny (Krasnova & Vlasenko,
2020). Bue Touek 3peHuss U NPaBIAUBOCTH OLIEHOK MOXHO CMENI0 KOHCTaTUPOBATh —
9KCIIEPTHI, TMOJIMTUKH, HACEJICHHE BO BCEX CTpPaHAaX CXONATCA B OJHOM — MHP
Ha nopore rinodanbHbIX nepemeH (Tpancdopmanuit) (Wiedmann, Lenzen, Keyfer,
Steinberger, 2020).

Taxkum o0pa3om, 3asBICHHAs TEeMaTHKa WCCICIOBAHHS MMEET aHaJIOTH B 3apy-
OEKHOW MPaBOBOW HAayKe, HO MCIOJB3YEMBI B HACTOSIIEM HCCICIOBAHUM HAyJHBIH
MOJIXOJl, CBSI3aHHBIA C KOMIUIEKCHBIM H3YYE€HHUEM OpPraHHU3allMOHHO-IIPABOBBIX IMPO-
OneM peanu3aliy MporpaMMbl Pa3BUTHSI TEHETUYECKUX TEXHOJIOTHI MPUMEHEH BIIEp-
BbI€, B CBSI3U C YEM IOJIyUYE€HHBIEC Pe3yJIbTaThl 00J1a/1al0T BHICOKON CTENEHbIO HAYYHOMH
HOBU3HBI U BHOCAT BECOMBIN BKJIAJl B PEIICHUE CYIIECTBYIOIIMUX HAYYHBIX MpoOiIeM
HCIOJIb30BAaHUS TEHETUUYECKUX TEXHOJIOTUH.

IIpoekT peaepaibHOro 3akoHa «O reHeTHYECKHX TEXHOJIOTHAX»:
CTPYKTYPA U coepKaHue

Kakum nomken ObITh HOBBIN DenepanbHblil 3aK0H «O TeHETHYECKUX TEXHOJIO-
rusx»? OYeBHIHO, YTO OH JOJDKEH IOJHOCTBIO COOTBETCTBOBATH IIOJIOXKEHUSM
6azoBoro dexaepanproro 3akona or 30.12.2020 r. Ne 492-®3 «O Ouonormueckoit
0e30I1aCHOCTU», OJHAKO, BMECTE C TEM, PEryJIMpPOBaTh HECKOJIbKO UHBIC OOIIECTBEH-
Hble OTHOILIEHMs. [TonbITaeMcs aTh IPUMEPHYIO CTPYKTYPY AaHHOIO 3aKOHA, 00paTHB
0co00e BHUMaHME Ha CIIOPHbIE U HEYPETYJIMPOBAHHBIE TEOPETUUECKUE U MpPaKTHUE-
CKHE BOIPOCHI.

B nepBoit rmase «O0111e MOI0KEHUS» CIIEAYET 3aKpenuTh chepy NpUMEHEHUs
u pacnpoctpaneHus @denepanbHOrO 3aKOoHA. 3aKOH JIOMDKEH OBITh HarpaslieH,

10 How do we prevent the next outbreak? Scientific American. By Nicholas A. Robinson, Christian Walzer on
March 25, 2020 Available at: https://blogs.scientificamerican.com/observations/how-do-we-prevent-the-next-
outbreak [Accessed 15th July 2021].

1 Moknax 3aBenyrouero kadeapoit menunuuckoro npasa MITOA, 1.10.H., npodeccopa A.A. MoxoBa Ha TeMy:
«BHOpecypcHbIe IIEHTPBI: OpraHU3allMOHHO-TIPABOBOM acnekT». Pexxum mocryna: https://www.youtube.com/
watch?v=ughv91GEcnQ (nata obpamenus: 15.05.2021).
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B IIEPBYIO O4Yepe/ib, Ha MOBBIIICHNE 3 (HEKTUBHOCTH TOCYAAPCTBEHHOTO YIIPABJICHUS B
00JIaCTH MCTIONB30BAHUS PE3yIbTATOB T€HHON HH)KEHEPUH, OMOTEXHOJIOT Ui, KOHCOJIH-
JAIMI0 PECYPCOB JAJIsl pealu3ali IPOEKTOB, HAIIPABJIECHHBIX HA pa3BUTHE I€HETHYE-
ckux TexHoyioruii B Poccuiickoii @enepanuu, 3 HeKTUBHOE MCIIOIB30BAHUE CPEICTB
rOCYJapCTBEHHOTO OIO/KETa ¥ BHEIIHUX UCTOYHUKOB (PMHAHCHPOBAHUSI.

Cdepa neiicTBrs JaHHOTO 3aKOHA I0JKHA PACpPOCTPAHATHCS HA BECh KOMILIEKC
npo6iieM (COOBITUH, TPOLIECCOB, YCIOBUH, IEHCTBHIT), HA BCe OpraHU3alMU, TPEIIpU-
ATHUS, YACTHBIC JIMIIA, AEHCTBYIOLINE WM OKa3bIBAOLINE YCIYTH B 00JIACTH reHeTH4e-
CKUX TEXHOJIOTUH, I'€HEeTHMUYECKOI'O PEeJaKTUPOBAHMS, CO3IAHUS M MCIIOJIb30BaHUS
OUOpEeCYPCHBIX KOJUIEKIUH. 3aKOH JOKEH OBbITh IPUMEHUM KO BCEM CYILECTBYIOLIMM
U TPOEKTHPYEMBIM HAyUYHBIM, HMCCIEA0BATEIbCKUM, MPOEKTHBIM, BHEIPEHUYECKUM,
MHBIM KaTeTOPUSAM OpPraHU3alli, yUpeKICHHH BHE 3aBUCUMOCTH OT (hopM COOCTBEH-
HOCTM M BEJOMCTBEHHOM NPUHAIJICHKHOCTH, 3aHUMAIOLIUMCS T'€HETUYECKUMU
HCCIIEIOBAHUSIMH.

B nanHoO# rimaBe Takxke HE0OX0UMO CHOPMUPOBATH YSTKUH MMOHATHIHHBIN arma-
paT (Takre OCHOBHbIE MOHATHUS, KaK «OMOKOJUIEKIIH, «OnOpecypchbh», «0no00pasuby,
«OMOpeCypCHBIN LIEHTP», «ICMO3UTAPHID», «OHM0OaHK» U 1p.), ONPEeIuTh 0a30BbIe
MIPUHIUIIB 1 OCOOCHHOCTHU IIPABOBOTO PETYJIUPOBAHUS OTHOLICHUH B 00J1acTH co3/a-
HUS ¥ HCTIOJIb30BAHUS T€HETUYECKUX TEXHOIOTHA.

Crenyer OTMETUTh, YTO B HAacTOsIIee BpeMsl MOHATUIHBIN annapaT B cdepe uc-
MOJIb30BAHNS T€HETUYECKUX TEXHOJIOTHI HAXOUTCS B CTA/INHU Pa3pabOTKH U SIBIISAETCS
MPEeIMETOM MHOTOYHMCIIEHHBIX TUCKYCCHI CPEIH YUSHBIX Pa3IMYHBIX OTpaciieil HayKH,
MOSTOMY B JAaHHOW CTaThe CTAaBWIACh 3aJada He C(HOpPMYJIHPOBATH YyKa3aHHBIE
MOHSTHS, a JIMIIb MOKa3aTh HEIOCTATOYHYK TEOPETHUYECKYI MPOPabOTKY AAHHOTO
Bornpoca. bonee Toro, yuntsiBast TOT pakt, 4To mpodiaemMa NPUMEHEHUS! TeHETUYECKUX
TEXHOJIOTHI HOCUT KOMIUIEKCHBIN MEXIUCUUIUIMHAPHBIN XapakTep, GopMyJIMpOBaHUE
JaHHBIX TOHATUHA B 3aKOHE, a TaKKe PEryJUpOBAaHUE HHBIX IPABOOTHOILIECHUMN
o0yciaBnuBaeT HEOOXOAMMOCTh IPUBJICYEHHUs CIELHUAINCTOB pa3IMYHbIX oOsacTel
3HaHUM — B 00Js1acTH IpaBa (rpakJaHCKOI'o MpaBa, 3KOJIOrMYECKOro NpaBa, MEJUIIUH-
CKOTO IIpaBa U JIp.), B 00JaCTH MEJUIIMHCKUX HayK, OMOJIOrMYECKUX HAYK, CEIbCKOXO-
35MICTBEHHBIX HAaYK.

Hanpumep, B HacTos1I€E BPEMS €CTh CII0AKHOCTH € TEOPETUIECKUMHU IIOJX0AaMU
K COJIEP)KaHUIO TMOHATUH «T€HOMHBIE TEXHOJOTUW», «TC€HETUYECKUE TEXHOJIOTHM,
«reHHo-MoupumpoBanHbie opranu3Men (Mokhov, Chaplenko & Yavorsky, 2020),
«cuHTeTHYecKas ononorus» (Mokhov, 2020), «ounoteppopusm» (Shevyrev, 2020). 3to
OTHOCHUTEJILHO HOBBIE B IOPUCTIPYACHIIMH TEPMUHBI, IOKA HE OJYYUBIINE CBOETO TOY-
HOTO 3aKpeIICHHs B 3aKOHOAaTeNnbCcTBE. [IpoBoisaTCs HOBElIIINE HAyYHbIE UCCIEA0Ba-
HUSL B O0JIaCTH TIOHATHUA W OCOOEHHOCTEH MpaBOBOrO obecriedeHust OuochepHoil
6e3omacHoctu (Zhavoronkova & Agafonov, 2019), BIusHNS T€HOMHBIX TEXHOJIOTHIA
Ha yCTOM4MBOE pa3BuTHE ApKTUdecKo 30HbI Poccuiickoi denepanuu, pemeHus npo-
OneMbl YTHIIM3AIUH U YHUYTOKEHHUS OMOJIOTUYECKUX OTXOJIOB B APKTHUYECKON 30HE
Poccwmiickoit ®Denepanmu (Vedysheva, 2020a; Vedysheva, 2020b), obGecmeuenus
HKOJIOTHUECKOW U OMOJIOrMYecKOi OE30MacCHOCTH B CEITbCKOM XO3SICTBE C UCIIONB30-
BaHHWEM OMOTEXHOJIOTHI M TeHHoW umkeHepuu (Voronina, 2020a; Voronina, 2020b).
OTH ¥ WHBIE aCHEKTHl B TOH WJIM MHOW CTENEHH JOJDKHBI OBITh OTPaXKEHBI JHOO
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B IpemjiaraeMoM 3akone, 1ubo B 6azoBom DexepanpHom 3akoHe oT 30.12.2020 r.
Ne 492-03 «O 6uonoruveckoit 6e30MacHOCTHY.

Crnenyer OTMETUTh, YTO, HA HAII B3IJISAJ, NOHATUS «TC€HOMHBIE TEXHOJOTHUNY,
«TEHHAasi UHKEHEePUs», «CUHTETUYECKasi OMOJIOTU», XOTS U PA3JIMYHbl B IOHUMaHUH
O6MOJIOTOB M OMOTEXHOJIOTOB, HO JJISi IPAaBOBOM XapaKTEPUCTUKU JOCTATOYHO HX
yaudukanuu. HaOmromaembrii (OTHOCHTENBHO HEOOJBIION) TEPEeKOC B CTOPOHY
061006e30MmacHOCTH HEOOXOAMMO YPAaBHOBECHUTD PSIIOM 3aKOHOIATEIBHBIX aKTOB, HOCS-
IUX CYry0O KOHCTPYKTHUBHBIH M «MHCTUTYIHOHAIBHBIIN» XapakTep. DTO OTHOCHUTCS
KaK K CHCTEME Mep 10 Pa3BUTHIO CAMOr'0 HAIIPABJICHUS U KOOPAMHALIMU ACATEIbHOCTH
MHOTOYHCJICHHBIX BEJOMCTBEHHbBIX OPraHU3alNi, BEIyIIHNX ONOIOTHYECKUE UCCIIea0-
BaHUs, TaK W BHEAPSIONMX JOCTHKEHHS Ouosorndeckux Hayk. Koopaumnarus
JeSITeIbHOCTA BO3MOXKHA KaK Yepe3 MEXaHW3M HAaIlMOHAIBHBIX MMPOEKTOB (IIporpamm,
IUTAHOB), TaK M 4Yepe3 OpPTraHU3alMOHHO-YIPAaBICHYECKUH MEXaHW3M 00pa3oBaHUS
KOOPJMHAIIMOHHO-YTIPABISIIOIINUX CTPYKTYp (Hampumep, OMOPECYpPCHBIX IEHTPOB,
KOTOpBI€ OyayT BBIOIHATH ABYECIUHYIO 33[]a4y — CTHUMYJIMPOBAHHUE PAa3BUTHS T'€HE-
THYECKUX WHHOBAIMK U oOecrieueHrne 6Mo0e30MacHOCTH).

B ornenbhoit rnaBe nmpennaraemoro denepanbHoro 3akoHa «O reHETHYECKUX
TEXHOJIOTHIX» CIEAYeT ONPEAETUTh MOTHOMOUUs (elepaibHbIX OpPraHoB rocynap-
CTBEHHOM BJIACTU U OPTaHOB IOCYJapCTBEHHOM BiacTH cyobekToB Poccuiickoit dene-
pauuu B 00JacTU CO3/AaHUS U MCIIOJIb30BAHUS T€HETUYECKUX TEXHOJIOTUN (OTMETUM,
YTO pacrpejeneHue 00bemMa NOTHOMOYHNA MeXAY (ellepalbHbIMU OpraHaMH Tocyaap-
CTBEHHOW BJIACTH M OpPraHaMH TOCYJAapCTBEHHOW BIIACTH CYOBEKTOB Poccuiickoii
®denepanyy B HACTOSIIEE BpEMS BIISIETCS IPEIMETOM aKTUBHOM ArcKyccun). [lomumo
3TOrO B JJAHHOM IJIaBe CIEAYeT 3aKPENUTh IPaBOBOM CTAaTyC HAYYHBIX, UCCIIE10BATENb-
CKUX, IPOEKTHBIX, BHEAPEHUECKHUX, UHBIX OPTaHU3ALNNA, YUPEKICHUI BHE 3aBUCUMO-
cTH OT (hOopM COOCTBEHHOCTH W BEJOMCTBEHHOM NMPUHAICKHOCTH, 3aHUMAIOIIUXCS
TFEeHETUYECKUMU HCCIIET0OBAHUSIMM.

B nactosimee Bpemst B Poccuu copmupoBansl 3a/1€161 O OOJIBIINHCTBY T€HE-
THYECKUX TEXHOJIOTHH, B TOM 4YHCJIE€ B OOJACTH T€HETHYECKOTO PeIaKTHPOBAHUS.
B psne yHUBEpCHTETOB M HAyYHO-HUCCIIEAOBATEIBCKUX OPraHU3alUsAX BeIyTcs COOT-
BETCTBYIOIINE pabOThI, UMEIOTCSI OMOpPECYpPCHBIE KOJUIEKIINH, POCCUICKUE KOMITAHUU
pa3BUBAIOT COOCTBEHHBIE HAYYHO-HCCIIENOBATENILCKUE M OMBITHO-KOHCTPYKTOPCKUE
nporpammel. Ho, Kak HEOHOKPATHO OTMEUYAIOCh BO MHOTHX Hay4YHBIX ITyOJUKALIUAX
U oUIMANBHBIX JIOKYMEHTaX, B Hallled CTpaHe MoKa He CIOXWICA 3(pQPEKTUBHBIHN
OpraHU3aIMOHHO-TIPABOBON M AKOHOMUYECKUI MEXaHU3M, MO3BOJISIONIMNA OBICTPO H
KaueCTBEHHO BBHIBOJIUTH HA PHIHOK HAYYHBIE JOCTHKCHUS U OTKPBITHS. J{J1s1 JOCTIOKE-
HUSl TIOCTaBJICHHOM LM HEOOXOAMMO OJHOBPEMEHHO IepecTpauBaTh M 00pa3oBa-
TEIbHYI0, YW HAay4HYIO, M BHEJPEHYECKYI0, U MOTUBALMOHHYIO, M (PUHAHCOBO-
SKOHOMHUYECKYIO U, TJIABHOE, IPABOBYIO OCHOBY.

[To skcnepTHBIM OLleHKaM, B 2018 r. reHeTHYECKUE HCCIEAOBAHUS TPOBOIMIH
KosutekTHBbI 80 HayuHBIX U 40 00pa3oBaTENbHBIX OpraHU3alUil BBICILIEr0 00pa30BaHUs
Poccuiickoit @enepanuu. [loatomy B cTpykType npensaraeMoro deaepaibHOTo 3a-
KoHa «O reHeTHYECKUX TEXHOJIOTHAX» HEOOXOIUMO OTPA3HUTh POJIb, MECTO, IIPABOBOM
CTaTyC HAay4HbBIX YUPEKICHHUH, 3aHUMAIOIIUXCA T'€HETUYECKHUMH HCCIIETOBaHUSIMH.
Taxxe NOMKHBI OBITh MPONMCAHBl MEPhI CTUMYJIUPOBAHUS KaK HAyYHBIX UCCIEI0Ba-
HUI 1 pa3pabOTOK, TaK M BHEAPEHHS PE3YIbTATOB.
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B HacTos1ee BpeMs ciaenyeT KOHCTaTUPOBaTh OTCYTCTBHE €AMHOTO MEXaHNU3Ma
U TECHOW KOOPAMHALMHU MEXIYy YK€ CYIIECTBYIOIIMMH OpPraHU3alUsMHU, BELYIIUMU
TFEeHETUYECKUE UCCIeI0BaHMsl. ENMMHCTBEHHBIN KOOPAMHALIMOHHBIA OpraH Ha ypOBHE
Poccuiickoit ®denepanu — CoBeT mo OuorexHonorusMm npu Ilpesunente PO He
MOJKET U HE JOJDKEH PelaTh TeKyIIHe OpraHu3alliOHHO- TPABOBBIE POOIEMBI CO3/1a-
HUS U QYHKIIMOHUPOBAHUS LIEHTPOB U Onokosuiekuuid. [IpoGiema ocnokHeHa He00X0-
JMMOCTBIO CPOYHOT'O CO3/1aHUs MOJIEH U (POPM COETMHEHMSI HAyUHBIX JOCTHKEHUN 1
PBIHKA, TTOYTH TMOJTHOCTHIO 3aHATOTO 3aMaJHbBIMUA (PUpMaMH.

Kak y»xe oTmedasnock Bblllie, MPOLIEHT MaTeHTOB, pa3pab0oTOK U MHHOBAIUH, BbI-
MyIIEHHBIX Ha PHIHOK HUUTOKHO Mai (MeHee 1 %). [loaToMy, ¢ 0aHOM CTOPOHBI, HE00-
XOJUMO COXPaHUTh ABTOHOMHOCTb M CaMOCTOSITEJILHOCTD YK€ CYIIECTBYIOLIUX Hayd-
HBIX HAINpaBJICHHUH, IIEHTPOB, JIAOOPATOPHA, MHCTUTYTOB, C APYTOi, O€3 UCIOIL30Ba-
HUS HOBBIX OpPraHM3allMOHHO- TPaBOBBIX (opMm (0OBenMHEHHH, KOHCOPLUYMOB,
XOJITUHIOB, HH()OPMAIIMOHHO-TEHETUYECKUX Xa0OB) CI0KHO JOOUTHCSI MPOPHIBOB B
OpraHHU3allMOHHOM IUIAHE.

C nenplo peleHus CyIEeCTBYIOMIMX OPraHU3alMOHHO-TIPABOBBIX MPOOJIEM B
npoekte PenepaibHOro 3aKkoHa «O reHeTHYEeCKUX TEXHOJIOTUAX) MPeIaracTcst Tpex-
3BEHHAs CTPYKTypa 00pa3oBaHUs LIEHTPOB OMOTEXHOJIOIUM, BKIIIOUaromas 4 Hamnpas-
JeHUs1 — O6100e30MaCHOCTh, MEIUIIMHA, CEIbCKOE X03IHCTBO U IPOIOBOJILCTBUE, IIPO-
MBIIIJICHHOCTD, U, COOTBETCTBEHHO 4 THIIA IIEHTPOB, 00BEAMHEHHBIX B «TEXHOTIAPKI,
«KaMITYChI», «KOHCOPIIMYMBI», IPYTHE YAOOHBIE W NMPAKTHYHBIC HAyYHO-BHEIPECHUE-
CKHe 00BEIMHEHNS.

PaccmoTpum Tpu ypoBHS 00pa3zoBaHMsS IEHTPOB OHOTEXHOJOTHH Ooee
oIPOOHO.

[lepBrIii ypoBeHb cTpyKTypbl. Ha 3TOM ypoBHE npeanaraercs co3nanue Hammo-
HaJbHOTO ((enepanbHOro) OUOPECypCHOro LEHTPa, KOTOPBIM CTaHET CBOEOOpPa3HbIM
®denepalibHbIM areHTCTBOM O TEHETUYECKUM TEXHOJIOTHsIM. B KoMIeTeHuIo eHTpa,
MPEXJE BCEro, IODKHBI BXOAWTH BOMPOCH HOPMOTBOPYECKOTO XapakTepa, KOH-
TPOJBHO-HA/A30pHAS IEATEIBHOCTh, CEPTH(PHUKAIMSI U JTUICH3UPOBAHUE, MEKBEIOM-
CTBEHHAs] U MEXTEeMaTu4eckas KOOpAMHALMS, OpraHu3alus MOIJICPKKA U BBIBOAA
PE3yJIbTaTOB HAa PHIHOK, MEXKTyHAPOIHAS KOOTIEPAIIHsI, [IOMOIIH B OPTaHNU3aIIMH HOBBIX
[EHTPOB M J1aboparopuid, CO3MaHWE pa3IMYHBIX OOBEIWHEHUH (KOHCOPIIMYMOB,
acconmanuii). OTIeNbHBIM U BeChbMa BaKHBIM HaTpaBiieHueM OyIeT CO3JaHne €ANHOTO
peructpa OMOKOJUIEKIUI 1 «OUU(pPOBKAY CYIIECTBYIONIMX KOJUIEKIINH, IPEI0CTaBIe-
HUe HH(POPMAILIUU 3aMHTEPECOBAHHBIM JINIIAM U OPTraHU3ALIHSM.

Bropoii ypoBeHb CTPYKTypbl — Hay4YHO-IIPOM3BOACTBEHHbIE M HAay4HO-
MIPOMBIIUIEHHbIE 00bEeIMHEHHs Ha 0a3e YK€ CYIIECTBYIOIIUX LIEHTPOB (MHCTUTYTOB)
B paMKax perHOHOB, OTpacliield, HalpaBJIeHU, MporpamMm. 3apaHee TUKTOBaTh GopMy
TaKUX 00bEIMHEHUI B 3aKOHE HET CMBICIIA, HO TIEPEYHCIUTH HEOOXO0IUMO.

Tpetuil ypoBeHb CTPYKTYpbl — MPOrpaMMHBIN. B paMKkax BBIITOJIHEHHS HALIUO-
HaJIBHBIX MTPOEKTOB, (eIepaIbHBIX U PErHOHANBHBIX MPOrpaMM TpeOyeTcsl CO3/1aHne
Ha/IeKHBIX OPraHMW3aIMOHHO-TIPABOBBIX (OpM peanuzanuu. JTO Kacaercss HauOosee
BAYKHBIX, IPUHIUINAIBHO BaXKHBIX IIPOrPaMM U IPOEKTOB, UMEIOIINX CaMBbIi BBICOKUI
YPOBEHB rOCYAAPCTBEHHOI'O IPUOPUTETA U OPTraHU3ALMH B CBS3H C 3TUM CHEIMATBHBIX
MIPOrPaMMHO-LIENIEBBIX OPTaHOB YIIPABICHUS.
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OTnenbHO B 3aKOHE JIOJDKEH OBITH OTPAaXKEH BOIIPOC CO3JaHUS U Pa3BUTHS LICH-
TPOB KOJUIEKTUBHOTO ITOJIb30BAaHMS B 00JIACTH T€HETUIECKUX TEXHOJIOTUH, B TOM YHCIe
TEXHOJIOTHI T€HETUYECKOTO PEeAaKTUPOBAHMS, WH(POPMALMOHHOW HHPPACTPYKTYPHI
XpaHEeHUs U MepeJadn HOBBIX 3HaHWH, 0a3 NaHHBIX (BKIIIOYAs HAMOHAIBHBIA HUHTEP-
AKTUBHBIN KaTaJor MaTOreHHbIX MUKPOOPTaHU3MOB).

LeHTpbl KOJIEKTUBHOTO MOJIb30BAHUS JOKHBI OBITh MAaKCUMAIbHO OTKPBITHI,
JOCTYTIHBI, M0JIb30BAaHUE UMHU JOJKHO OBITH CXOKE C MOJb30BaHUEM (DOHAAMU TOCY-
JApCTBEHHON NMAaTeHTHOW OMOINOTEKH, KOTOpasi odecrieunBaeT popMUpOBaHUE U BeJle-
HUE WH()OPMALMOHHO-aHAIMTUYECKOH CHCTEMBI OIEPATHBHOTO MOHUTOPUHTA U
OLIEHKHU COCTOSTHHS HAYYHO-TEXHUIECKOTO 00ecreueH s HCCIIeI0BAaHUI B 00IacTH re-
HETHYECKHUX TEXHOJIOTHI, B TOM YHCIIE TEXHOJIOTUI T€HETHIECKOTO PelaKTHPOBAHUSI.

B camocTosTenpHOM ri1aBe HOBOTo 3aK0oHa «O reHeTHYeCKUX TEXHOJIOTUSIX» 10T
KEH OBITh 3aKPEIUICH MOPAJOK U YCIOBHS (YHKIMOHUPOBAHHS OMOJIOTUYECKUX KO-
nexuuid. B HacTosmee Bpemst B 45 Hay4YHBIX OpraHU3anusx U 00pa3oBaTeIbHBIX Opra-
HU3aLUAX BbIcIIero oOpa3oBanus HaxoasaTcs 80 % OuopecypCHBIX KOJUIEKIUH U TeHe-
TUYECKOT0 MaTepuaia, Ho3TOMY BOIPOC O CTaTyce OMOKOJICKIUI 1 OMOOaHKOB SIBJISA-
€TCsl IOCTaTOYHO CJIOKHBIM C OpPraHM3alMOHHO-IPaBoBOiM Touku 3peHus (Mokhov,
2020). buokosuleKIMU CYHIECTBYIOT B CAMBIX PA3JIMYHBIX HAYYHBIX YUYPEXKICHHSIX.
HaunOonee 3HauuTenbHbIE M BCEMUPHO M3BECTHBIE B cucreMe MuHcenbxosza PO,
Munsnpasa PO, Akagemun Hayk PO m MunobpazoBanust PO. Ha pernonansHoMm
YpOBHE CYIIIECTBYIOT CBOM, perHOHAIBbHBIE OnOKOIIIeKIn. Ka3zanoce Obl, 0OueBUAHBII
Y IPAKTUYECKHU 3HAYMMBII BapHAHT — OOBEIMHEHNE BCEX KOJUICKIUI B €IMHBII KaTa-
nor (6aHk), 6a3y maHHbIX. OHAKO B CHITy Pa3HBIX IPUYHH, B TOM YHCJIE S5KOHOMUYE-
CKOTO M OTpaclieBOrO XapakTepa, Takoe OOBEIWHEHHE IPEICTABISET OTPOMHYIO
po0sieMy B METOIUYECKOM, PABOBOM, OPTraHU3aL[MOHHOM, COAepKaTeIbHOM, (prHAH-
coBOM IiaHe. Taxke OKOHYATEeNbHO HE YPETyJUpOBaH MPaBOBON cTaTyc OMOOAHKOB,
U, B IEPBYIO O4Yepe/ib, 0AaHKOB OMOJIOrMUECKUX MaTepuaioB yenoseka (Maleina, 2020),
YTO SIBJSIETCS OTAEIHHON MPoOIeMOid, TpeOYIOIIeH HEOTIOKHOTO PELICHHUS.

[Toaromy B @enepanbhblii 3aKk0H «O reHeTHYECKUX TEXHOJIOTHIX» HE0OX0IMMO
BKJIFOUUTH CTaThH, TTOCBSIIEHHBIC BUIAM U KaTErOpHUSIM OHMOJIOTHIECKIX KOJUIEKIINN U
0100aHKOB, COOCTBEHHOCTH Ha OMOJIOTHYECKHE KOJUICKIIMH W OnoOaHKH, Tocynmap-
CTBEHHOMY YYETy M TOCYJapCTBEHHOW PETUCTPAINU OMOJOTHYECKHX KOJUICKIUH |
O0100aHKOB, MOPSAAKY BbIBO3a 3a mpexaensl Poccuiickoit dexepannu M BBO3a Ha ee
TEPPUTOPHUIO OMOJIOTHUECKUX KOJUIEKIMH M OMOOAHKOB, a TaKKe TOCYAapCTBEHHOMY
Haa30py B o0jacTu co3aaHus (popMUpPOBaHUS), UCTIOIb30BAHMS, COXPAHEHUS U pa3-
BUTHUS OMOJOTMUYECKUX KOJUIEKIM 1 OMOOAHKOB.

B nacrosmiee BpeMsi Takke JUCKYCCHOHHBIM SIBJISIETCSI BOMPOC O TEHETHYECKOM
ungpopmanuu (Boltanova & Imekova, 2019), ee «<KOHCTUTYLIHOHHOCTH» OTHOCUTEIBHO
MpaB rpakJaH, aHAIU3 BO3MOXKHOTO MPUMEHEHUS K PEryJIMpOBaHUIO OTHOLIEHHUH MO
MOBOJy TEHETHYECKOW HWH(OpPMAIMA HWHCTUTYTOB IEPCOHAIBHBIX JAHHBIX, JTUYHON
TaitHbl, BpaueOHou TaitHbl (Rassolov, Chubukova & Mikurova, 2020), Tem 6omnee, o
camoi BO3MOKHOCTH UCTIOIBb30BaHus 0a3 maHHbIX (Voronin, 2020). Her noHnManus u
CaMoT0 KJIIF0YEBOro (hakTOpa FreHETUYECKOTO KIIPOYKTa» OTHOCUTEIBHO €ro cepTudu-
Kallu¥, OLIEHKH 0€30IacHOCTH, pa3pelleHrs Ha MPUMEHEeHNe, UCIIOJIb30BaHUs IIpaB Ha
«TPOIYKT». DTU U UHBIE BOIIPOCHI TAKkKE HEOOXOIMMO OTPa3HUTh B MPOEKTE 3aKOHA.
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Kpome Toro, B camocrosarensHoi riase denepanpHoro 3akoHa «O reHeruye-
CKUX TEXHOJOTHAX» MpeAIaraeTcsi 3aKpernuTh 00IIHe OI0KEHUS O FOPUANIECKOH OT-
BETCTBEHHOCTH 32 HapyIllIeHHE 3aKOHOJATEIbCTBA B O0JIACTH CO3/IaHUS U UCIIOIb30Ba-
HUS TEHETUYECKUX TEXHOJIOTUH.

O nonnomouusix HanunonaabHoro (penepajapHoro) 0nopecypcHoro neHTpa
U 0 eIMHOH cucTeMe OMOpPeCcypPCHBIX HEHTPOB

B pamkax npemmaraemoil CTpyKTyphl IpoekTa HOBOro denepalbHOTO 3aKOHA
«O TEHETHYECKUX TEXHOJIOTHAX» OTIENbHO CIEAYeT PacCMOTPETh IOJIHOMOYMS
HammmonanwsHoro (¢enepaibHOT0) OHOPECYpPCHOTO IIEHTPA, a TAKKEe MEXaHW3M (PyHK-
IUOHUPOBAHUS €ANHON CHCTEMBI OMOPECYPCHBIX LIEHTPOB.

Kak yxe ormeuanocr Bbime, CucreMy OHOpPECYpPCHBIX ILIEHTPOB JOJDKEH
BO3MIaBIATH HanmoHamsHe1 OnopecypceHslil ieHTp Poccutickoit deneparun (Harmwo-
HaJIBHBIN HEHTP FT€HETHYECKUX TEXHOJIOTHUI ) — TrOJIOBHOE Hay4YHO-UCCIIEI0BATENIECKOE
yupexJeHue, UMEIoIlee CleUalbHble TOJTHOMOYHS IO KOOPJUHALIMIO AESITENbHOCTH
1 OCYIIECTBICHUIO KOHTPOJIBHO-HAI30PHBIX (PYHKIIUH.

Cozpanne HammonanbHoro 6mopecypcnoro nentpa (HamumonanpHOro nextpa
TeHETUYECKUX TEXHOJIOTUH) TpelyCMaTpUBAET HAJIEJICHUE €T0 CIICAYIOIMMHU BUIAMHU
IMOJIHOMOYMIA;

— cepTudUKalMK HAyYHBIX YUPEKIACHUN;

— JIMLIEH3UPOBAHUS ICATEIIbHOCTH;

— pa3paboTKH MpaBUJ BECHUS UCCIeI0BAaHUI U OrpaHUMYEHU PU UCII0JIb30-
BaHUU OTJEJIbHBIX TEM U HaIpaBICHU.

HarnmonaneHbiii OuopecypcHblii meHTp (HaruoHanbHBIN HMEHTP TeHETHYECKUX
TEXHOJIOTMI) JAOKEH MOArOTaBIMBATH COOTBETCTBYIOIIMHN pa3lien ISl €XKEeroJHOro
noxnana IIpesunenty Poccuiickoit @enepannn, CoBeTy MO T€HETHUYECKUM TEXHOJIO-
rusm npu [Ipesunente PO, denepanbHbiM OpraHaM BIAaCTH M YNPaBICHHS O XOJeE
peannzanuu [IporpaMmel U HampaBiIATh NMPEAJIOKEHUS MO AKTyaJbHBIM TE€MaTHKaM
HAYYHOH HAay4YHO-TEXHUYECKOW NEeATENBbHOCTH Ui (OPMHUPOBAHUS KOMILJIEKCHOTO
IUTaHA HAyYHBIX UCCIIeIOBAaHNI Ha Bech epuo/] peanu3anuu [Iporpammsl u nadpopma-
LU0 O MOAJIEPKKE U PeaTM3alu TAKUX TEMATUK yYaCTHUKAMU.

HammmonanpHbiit OnopecypcHbiii 1ieHTp (HammoHabHBIN EHTp TEeHETHYECKUX
TEXHOJIOTH) JODKEH MMETh IOJHOMOYHS MO OCYLIECTBIEHUIO METOINYECKOTO, HH-
(hopMaMOHHO-aHATUTHYECKOTO ¥ OPTaHNU3aIMOHHOTO COPOBOXK/IEHHS, OpPraHU3aINN
WM y49acTUs B TPOBEICHUH SKCIIEPTH3BI PE3YIHTATOB BBHITIOIHEHHS IIPOSKTOB, ITPOBE-
JICHHsI OLIEHKU MOTEHIIMAIAa UX KOMMEPIIHAIN3aIiY, @ TAK)KE BBIOJIHATh UHBIE (yHK-
LIMH, CBSI3aHHBIC C OCYIIECTBIEHHEM HH()OPMALMOHHO-aHATTUTHUECKUX M SKCIIEPTHBIX
paboT B 00;1aCTH FreHETHYECKUX TEXHOJIOTHIA, B TOM YHCJIE TEXHOJIOTUN T€HETHYECKOTO
peIaKTUPOBaHUSL.

K xomnerenuu Hanonansaoro 6mopecypcnoro uentpa (HamuonansHoro nes-
Tpa FeHETUYECKUX TEXHOJOTUI) ClIeyeT OTHECTU U HOPMOTBOPUYECKHE UHULIUATHUBBI,
a Takke OOLIyI0 KOOpAMHAIIMIO HOPMOTBOpYeckoil nestenbHocTU. «HaBenenue
nopsika» B 00JaCTH BEIOMCTBEHHOI'O HOPMOTBOpPYECTBA — OJHA M3 BaXKHEHIINX
KoMIeTeHIui Oy aymero HalnmonansHOro 6MopecypcHOro IeHTpa — 3TO HE TOJIBKO U
HE CTOJIBKO O4epenHas OI0pOKpaTHdecKasi CTpyKTypa, HO, Ipexae Bcero, 3hdhexTus-
HBI KOOPJMHATOP Pa3BUTHUS BCE T€HHO-UH)KEHEPHOU 1€ATEIbHOCTH B CTPAHE.
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B mepcrnexkTuBe, HEOOXOAMMO BBIICJICHHE TEMAaTHKH OMOOE30MACHOCTH H
ouorteppopuszMa B otnenbHbI HammonameHeii Llentp OmoGe3omacHocTH. Llemsimm
3TOTO HANPABJICHUS SBIISIOTCS CO3/IaHIE JIEMEHTOB CUCTEMBI IIPOTHO3UPOBAHMS, TIpe-
JTYTPEXKICHHUSI M OBICTPOTO PEarkpOBaHMUsI HA BO3HUKAIOIIUE YTPO3bI, & TAKXKE PaIHO-
HaJIbHOE DPETyJIUpPOBAaHUE IOCTyNa K OMOMH(OPMALMOHHBIM pecypcaM U 00opoTa
FEHETUYECKUX TEXHOJIOTHHA JBOWMHOIO Ha3HAYEeHUs, O0ECIEYEHHIO OHMOJIOrHYECKON
0€30IacHOCTHU MpH MTPOU3BOJICTBE U MPUMEHEHUH OMOTEXHOJIOTHYECKON MPOAYKILUH,
pa3pabOoTaHHOM ¢ MCIIOJIB30BAHUEM IeHETUYCCKUX TEXHOJIOTHI.

Ha wam B3ruisin, 1ienecoo0pa3Ho Takke co3ianue Briciiero coBera mo Ouorex-
HOJIOTHSIM, BKJIFOUAIOIIETO MPEACTAaBUTENCH BBICIICH HIKOJBI, AKaaemMun Hayk PO,
PCIIII, Hapoanoro ¢gpoHTa u Apyrux NpodecCHOHANBHBIX, HAYYHBIX, OOIIECTBEHHBIX
o0beTMHEHUH.

[Momumo HammonaneHoro OuopecypcHoro ueHrpa (HamuonaneHOro neHtpa
TCHETHYECKUX TEXHOJIOTHIN) 11e7eco00pa3Ho (OpMHUPOBAaHUE eAUHON ceTH (heaepalib-
HBIX, PETHOHAIBHBIX, BEJOMCTBEHHBIX OMOPECYPCHBIX IIEHTPOB (LICHTPOB T'€HETHYE-
CKUX TEXHOJIOTHA).

BuopecypcHbie IeHTpHI (LIEHTPBI TeHETHYECKUX TEXHOIOTUI) — CaMOCTOSTEINb-
HBIE WM 4YacTU (CTPYKTYPHBIE MOJpPA3JCIICHNs) HAYYHBIX, aKaJeMUYECKHX, BEIOM-
CTBEHHBIX HAYYHBIX H 00pa30BaTEIbHBIX OPraHU3alnil, UMEIOIINE COOTBETCTBYIOLIYIO
aKKpEIUTAINIO U BeIyIIne paboThl B 001aCTH OMOTEXHOJIOTHH, KaK IMPaBUIIO, B OJTHOM
U3 CIIEAYIOMINX HAIPABJICHUIL:

— 0no00€e30I1aCHOCTH;

— CEJIbCKOM XO3SHICTBE U MPOAOBOJIBCTBHH;

— MEIUIMHE U 3/IpaBOOXPAHECHUH;

— HNPOMBINUICHHOCTH.

buopecypcuble HEHTpBI (LIEHTPBI T€HETHYECKUX TEXHOJOTHI) TEOPEeTUUECKH
MOTYT ObITh C(HOPMHUPOBaAHBI KaK CIElHATIbHbIE HayYHbIC MOApa3/eIeHNs] OpraHu3a-
LMY WIH BBICIIETO yU4eOHOT0 3aBeICHNUs, TH00 00beIMHEHNE HayYHBIX MTOIpa3/IesIeHUu i
HECKOJIbKMX OpraHu3alui, U (WIn) BHICIIMX Y4eOHBIX 3aBEJICHUH, WK MPEACTABISAThH
CaMOCTOSITEIIbHYIO HAYYHYHO OpraHU3aIHIo.

3akJ/o4yenue

[To uToram mpoBeIeHHOTO HCCIeI0BaHus CHOPMYITUPOBAH PE30TFOTUBHBII BbI-
BOJI, COTJIACHO KOTOPOMY JOCTH)KEHHE ITOCTAaBJICHHBIX B IpOrpaMMe IieJield W 3aaad
BO3MOXXHO 00€CIIEYUTh TOJBKO MyTeM co3laHus 3()pPEeKTHBHOTO OpPraHW3aIMOHHO-
MPaBOBOTO0 MEXaHHM3Ma, BKJIIOYAIONIETO KaK co3maHue (emaepaabHBIX OHOPECYpPCHBIX
LIEHTPOB MUPOBOTO YPOBHSI, TaK M pealIU3aIlii KOMIUIEKCa MEp I10 TOICPIKKE HAyYHO-
UCCIIEIOBATEIbCKON, MPEANPUHUMATEILCKOM, KaJPOBOH MOJUTHUKH, JTOCTATOYHOTO
(bI/IHaHCI/IpOBaHI/IH, CUCTEMbl CTUMYJIMPOBAHUA U CO3JAHUA ONTUMAJIbHOUN Hay4HO-
BHEJIPCHUECKOW Cpe/ibl, MAaKCUMAIBHOTO HCIIOJIb30BaHHS YEJIOBEYECCKUX PECYpPCOB,
BKJIIOYass 00pa3oBaHUE, IMOJIrOTOBKY KaJpOB, IpPHUBICUEHHE OU3HEC CTPYKTYD,
BEHUYpHOE (PMHAHCHPOBAHUE, & TAKXKE MTyTEM CO3/IaHUs B OOIIECTBE CTaTyca JIOBEpHS,
MOHUMAaHHA U 0€30MaCHOCTH 10 OTHOIICHHIO K OMOTEXHOJIOTHSIM.

O003HauUMM HEKOTOpPbIC Ba)KHBIC BEKTOPBI (JTambl) Pa3BUTHUS, JTOCTH)KCHUE
KOTOPBIX, Ha HAIll B3TJIS1/I, B COBOKYITHOCTH TIO3BOJIAT OOECIIEUUT IOCTHKEHUE MTOCTaB-
JICHHOM 1IEJIM TOCYIapCTBEHHOM MPOTPaMMBbI.
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B nepByto odepenp OTMETHM, YTO TOCTaBICHHAs Hay4Has mpobiema, B ycio-
BUSIX BO3MOXKHBIX YTPO3 U PHCKOB OMOJIOTHYECKOTO XapaKTepa, a TaKXkKe paclipocTpa-
HeHus nanaemuu COVID-19 He mmeeT aHanoroB B COBPEMEHHBIX OTEUECTBEHHBIX
HAYYHBIX HCCIIEJOBAaHMAX M B 3apyOeKHBIX Hay4HBIX pa3paboTKax, BakHA IS
HECKOJIbKUX 00JIacTel 3HAHUH, TOITOMY HYXK/IAeTCsI B HOBBIX MEKOTPACIIEBBIX MTOIXO0-
JlaX ¥ METoJlaX MccieoBaHusl. B CBSA3M ¢ 3TUM MOJTyuyeHHbIE Pe3yJIbTaThl B 1OCTATOU-
HOM cTeneH! HOCAT JAUCKYCCHOHHBIM XapakTep, HO 00JaJaloT MpU3HAKaMU HAy4YHOH
HOBU3HBI, BCJIEJCTBUE YETO MOTYT CTAaTh TEOPETHUUYECKON OCHOBOMW IS TMOCIIETYIOIINUX
Hay4HbIX MCCIIEIOBAHUU.

Ha ocHoBe npoBenenHoro ananu3a ObIJIO YCTAaHOBJICHO, YTO, HECMOTPSI HA MPH-
Hatue 6azoBoro denepanpHoro 3akoHa oT 30.12.2020 r. Ne 492-®3 «O OGumonorude-
CKOW 0e30macHOCTH», OJHUM U3 (DaKTOPOB, MPENATCTBYIOIUX peanu3anun Haydno-
TEXHUYECKON MporpamMmbl pPa3BUTHS TE€HETHYECKHUX TEXHOJOTUM, YTBEPKICHHON
noctanoBienreM [IpaBurensctBa Poccuiickoit @eneparuu oT 22.04.2019 r. Ne 479 nHa
CPEAHECPOYHYI0 MEPCHEKTHUBY, SIBISETCS OTCYTCTBUE MPSMBIX HOPM, KOTOPBIMU OBI
pEryIMpoBauch 001IMEe BOMPOCH! UCIOIB30BAaHUS FTEHETUYECKUX TEXHOJIOTUH, IpUMe-
HEHUS pe3ysIbTaTOB €HHOW MH)KEHEPUHU, TOCYAapCTBEHHOTO YNpaBJICHUs U rocyaap-
CTBEHHOM MOJACPKKU PAa3BUTHUS TCHETUYECKUX TEXHOJIOTHI U IPYTUE BOIIPOCHL.

B nannoii cratbe BriepBbie ObUTH C(HOPMYIIMPOBAHBI HOBBIE OXObI K PEIICHUIO
JAHHOW MpoOJIeMBl MyTeM pa3paboTku crienuansHoro deaepanbHoro 3akoHa «O rexe-
TUYECKUX TEXHOJIOTHAX», U3JI0KEHA MPUMEPHAs CTPYKTypa U COJEp/KaHUE AAHHOTO
3akoHa. Ho, HO Ham B3I, JOCTYOKEHHE ITOCTaBICHHBIX B IIporpaMme nenen u 3agad
HEBO3MOXXKHO 00€CIEeYUTh TOJBKO IMyTeM CO3JaHHs YPPEKTUBHOTO OPraHU3AIOHHO-
MPaBOBOIO MEXaHW3Ma, BKJIIOYAIOUIETO co37aHue (eaepaibHbIX OHOpEeCypCHBIX
LIEHTPOB MHPOBOI'O YPOBHS, a TAK)KE PErilaMEHTAIMK MOPAIKA HCIIOIb30BAHUS T€HE-
TUYECKUX TEXHOJIOTHA.

[HoTpebyetcs peanuzanus KOMIUIEKCa Mep MO MOAJIEPKKE HAay4YHO-HCCIIe10Ba-
TEIBCKOU, MPEeATPUHUMATEIBCKOM, KaIPOBOIl MOJUTUKH, 00ECTIEYCHHSI TOCTATOYHOTO
YpOBHSl (PMHAHCHUPOBAHHUSA, CHCTEMbl CTUMYJIUPOBAHUS M CO3/JaHUSA ONTUMAIbHON
HAyYHO-BHEJPEHYECKON Cpebl, MaKCHUMAaJbHOTO WCIIONb30BAHUS YEJIOBEUECKUX
pecypcoB, BKITIo4Yas 0Opa3oBaHue, MOATOTOBKY KaJpOB, IPHUBIICYCHUE OU3HEC-CTPYK-
Typ, BEHUypHOE (UHAHCHPOBAHME, & TaKXKe IyTEM CO3/IaHWs B OOIIECTBE CTaTyca
JIOBEpHsl, TOHUMAaHUS U OE30MaCHOCTH IO OTHOUICHHUIO K OMOTEXHOJIOTHSIM.
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in memory of Alexander Fedorovich Cherdantsev
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Abstract. The article is dedicated to the memory of Professor A.F. Cherdantsev, a well-known
Russian legal theorist. In the focus are creative periods of the scientist's life. Particular attention is paid
to his contribution to the development of legal science with the emphasis on law interpretation, scientist’s
achievements in the field of investigating epistemological nature, values (principles) of interpretation of
legal norms, formulation of linguistic, systemic and other rules. The author's contribution to the
development of methodology of law and his criticism of the integrative approach in jurisprudence have
also been illustrated. The article analyzes the scholar’s development of the legal norm doctrine, its
structure, technical and legal regulations, etc. His contribution to the development of educational
literature is separately considered and highly appreciated. The tribute is also given to his individual
scientific papers. It is proposed to systematize and republish Professor Cherdantsev’s works.
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JKu3nb 6 HayKe U HaYKa 8 HCUZHU

1 suBaps 2021 r. Ha 96 romy yuien U3 XU3HU M3BECTHBIA TEOPETHK IpaBa
Poccun, 1.10.H., mpodeccop, 3aciry>KeHHBIH AesTenb Hayku PO — Anexcandp Déoo-
poeuu Yepoanyes. llocnennee aecsITUICTHE, K COXAJICHUIO, OTMETHIIOCH YXOIOM
BBIIAIOMIUXCS TEOPETUKOB IMpaBa, KOTOPBIE MPEACTAaBISUIM COOOM COBETCKYIO
U TIOCTCOBETCKYIO Teopernueckyro mkony mpaBa (C.C. AnekceeB, H.1. Mary30B,
M.U. baiitun, B.H. Kynpssues, [.A. Kepumos, M.H. Mapuenko u ap.). CoBeTckuii
MEePHUO FOPUINUECKON HAyKH 03HAMEHOBAaH TAKUMHU YepPTaMHU, KaK BOCXHIIEHUE MapK-
CUCTKO-JICHUHCKMMHU BO33PEHUSIMU Ha TOCYyAAapCTBO U MPaBo, a BCJEH 33 3TUM BOCXHU-
LIEHUEM COBETCKHUX IEPUOJOB Pa3BUTUSI OTE€UECTBEHHON rOCYJapCTBEHHOCTH, IPABO-
BOM CUCTEMBI U T.I. MeXIy TEM IMpeICTaBIsIeTCs, YTO COBPEMEHHAsI TEOPHs IpaBa
COXpaHWJa TIIyOMHHBIC TPATUIMN POCCUHCKON TEOPETUYECKOW TMPaBOBOW HAYKH.
Taxoe mMoro nmpou3oiiTu Oaarogaps riesae SpKux, TATAaHTIUBBIX U OECKOMIIPOMUCC-
HBIX Y4eHBIX, KakuM Obu1 A.®D. Uepnanies.
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MHe B Moeli TBOpuecKkoi CyJp0e MoBe30: OyayduHd COBCEM MOJIOJBIM YelloBe-
KOM, MOCTYNWJI B aCIUPAHTYpPy BEAYIIETO IOPUAMUYECKOrO By3a — CBEpIJIOBCKOTO
IOPUINYECKOT0 HHCTUTYTA, Ha KadeaApy TEOpUH rocy1apcTBa U Mpasa, BO3TIIABISIEMOM
u3BecTHelel B nmpaBoBoi Hayke JuuHocThio C.C. AnekceeBbiM. HayuyHbIM pyKoBO-
nuteneM ObUT HazHaueH A.D. Uepnanues, u 0601 310 1979 1. I — mepBbIil acnupaHT
yBaxkaemoro yaeHoro. Co ctopoHsl MHe ToBopmiin: «Tebe He 0ueHb ITOBE3JI0 — OYEHb
CTpOTHii, 0eCKOMITPOMHCCHBIY. Ha 3TH clioBa HUYero He 0TBEYa, 3Has, 4TO 3aB. Kad.
C.C. AnekceeB, KOTOPBII pyKOBOJMII IPAKTUYECKU BCEMU acUpaHTaMU Kadeapsl, He
MeHee CTpor U Oe3ane/usinuoHeH. Bpems Obu10 apyroe, B HayKy LUK TJIaBHBIM 00pa-
30M M0 MpHU3BaHMIO. ACIUPaHTOB Ha Kadenpe, na u B MHCTUTYTE, IO CpaBHEHHIO
C HBIHEUTHEH MPAKTHKOU, «TIOIMEIIAHHOM» KOMMEPYECKOH OCHOBOM, OBLIIO HEMHOTO.
W nanexo He BcsikoMy mpodeccopy T0BEPEHO ObITh HAYYHBIM PYKOBOJIUTENEM acCIu-
panTa miu couckarenst. C Anexkcanapom OEnopoBuyeM Mbl OJAAMIN U, HE TTOOOIOCH
CKa3aTh, I71e-TO CAPYKUIUCH, U 3TO B3aUMOYBAKEHHE MPOHECIN BCE MOCIEAYIOLINE
JECSITUIIETHS, TIOKA OH HE YyIIeNd, O YeM OYeHb UCKpeHHe coxainero. A.D. YepnanueBy
¢ 07aro1apHOCThIO Japui CBOM OCHOBHBIE pabOThl. OH OLICHUJI IOCTATOYHO BBICOKO
(1 310 MO ero Mepkam!) «M36panHOE»!, a Takke paboTy «Pa3yMHOCTb U ONpeieseH-
HOCTB B IPABOBOM PErYJIUPOBAHUM» . B Ipyrux cilydyasx yalie MOJT4al, 4To I MEHs
03Ha4yaJo 0JHO (MOTy, B HaJeXkK 1€, U OIIHOaThCs) — HanucaHo ciaabo. [lomHro, Kak-To
sl Ha HErO HEMHOTro OOMENCs: 3a JeHb J0 3allIUThl MOEH TOKTOPCKOM OH CKazaj, 4To
Ha/1 TEMOH eliie Halo Obl mopaboTathk. Anekcanap OEnopoBuy He ObLIT KOHCYJIBTAaHTOM
MO€H JOKTOPCKOM, TOTja 3Ta «MOJAA» TOJIBKO BXOAMJIA B IPAKTUKY MOJATOTOBKH TaKOTO
IU1aHa uccieaoBaHui. M 10 cux mop cYMTaro 3TO re-TO JUIIHUM: Ha TO OHA U IOKTOp-
CKasi, 4TOOBI MMOKa3aTh CBOM CAMOCTOSATEIBHOCTh U 3PEIOCTb.

O Guorpadun Anexcannpa OEnopoBuya s yxKe nMucai, XoTs 0TAa cedbe 0TYeT B
TOM, 4TO 3TO CKYIIbIe CTPOKHU". Hajieroch, 4To KT0-T0, OBITH MOKET B OyIyLIEM, B CIie-
UAIEHOM HCCIIEIOBAaHUH €TI0 TBOPYECTBA HAMMIIIET O HEM OOJIbIIIe, 00CTOATENIbHEE, —
0€e3yCI0BHO, OH 3TOTr0 3achy:kui. B 1r060oMm ciydae ormeuy riaaBHoe. A.D. Uepaanies
ponwmics B 1925 1. B cene MansiieBo lagpunckoro paitona Kyprauckoit o6i1actu. 9to
rae-To Mexay Tromenpro  YenssOnHackoM. BaxkHast Bexa B )KH3HU YUCHOTO, KaK Mpei-
cTaBisgercs, 370 — Benukas OredecTBeHHas BOiHA.

B CBepainoBckoM I0pUAMYECKOM HHCTUTYTE ObLI CTEH]I, IOCBAIICHHBII BeTepa-
HaMm Benukoit OteuecTBeHHON BOMHBI. S| yIUBISUICS TOMY, CKOJBKO Ipodeccypsl
BoeBaio (C.C. Anekcees, O.C. Anbcrep, M.U. Kosanes, A.®. Koznos, K.1. Komuc-
capos, O.A. Kpacasunkos, JI./[. Octanenxo u ap.). [Tox moprperom A.®. Uepaaniena
npocTas Haamuch — «PsnoBoit mexoTs»”.

! Bracenxo H.A. N36pannoe. M., 2015.

2 Bracenxo H.A. PazyMHOCTb U ONPENENEHHOCTh B IIPABOBOM PEryupoBanuu. M., 2015.

3 Cm.: Bunnble ydyéHBIE-IOPUCTBI: JHUMKIONEAMYECKUH ciioBapb / non pea. Coipeix B.M. M., 2006.
C. 469—470; [IpaBoBas HayKa U FOpHINUECKas HACOIOTH Poccun. DHIMKIIONEINYECKHi clioBaph Onorpaduit
u aBrobuorpaduii. T. 4 / otB. pen. B.M. Cripeix. M., 2015. C. 797—800; cM. Taxke: Bnacenko H.A. N36pan-
Hoe. [Ipenucnosue k kuure. C. 7—38.

4 K 50-neruto Uncruryra Gbuta u3nana kaura: CBepIUIOBCKUi ropuandeckuii uuctutyt. 1931—1981 / mog
pen. J.J1. Ocranenko. M., 1981. 13 He€ MOXHO MOYEPIHYTh HEMAIO MHTEPECHBIX CBEJCHUH O paboTaBlIel
mpodeccype, B TOM YHCIIC HX BOCHHOW Onorpaduu.
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B konne 50-x rr. Anekcanap @énopoBry 3akoH4m CBEPITIOBCKUAN IOpUIIYE-
CKHUIl MHCTUTYT, paboTal cieoBareieM B pokyparype. OH Kak-To C OMOPOM paccKa-
3piBal: «Ha mepByro 3apmiaTy Kynui ce0e IpakKIaHCKOE MallbTO C KapaKyJIeBbIM
BopoTHUKOM. [Ipuien B cTonoByro moodenaTs, MOBECHII MAIBTO B pa3AeBajKe, a rap-
AepoOiuisl He Obu10. S mogyMall, Hy, KTO BO3bMET HainbTo ciepoBarens? [Ipumen,
1noo0ezaB, a NajabTO-TO U HET...».

31ech NpepByCh — B MPEAbIAYIINUX TyOIHMKaUsAX TOBECTBOBAJI 00 OTJACNIBHBIX
¢parmenTax U3 xku3HU Anekcaniapa dénoposuya, npusoana 6ubnuorpaduio u3aH-
HBIX UM Hay4HBIX TPy10B (UX Oosiee cta). He Tak y’k u MHOro JUis y4€HOTO, TBOPUB-
nrero B Hayke 6onee 60 net. J[pyroit BOompoc — 49To 3TO 3a pabOoThI, ¥ TOYEMY OH CTall
KJIACCUKOM, HE MOOOI0Ch 3TOTO CIIOBAa, OTEYECTBEHHOM Teopuu mpasa. lloHATHO,
KOJINYECTBO IMyOIMKanMid He Bcerna ¢akTop mpeycneBanus B Hayke. U 3mece mory
CKa3aTh C YBEPEHHOCTHIO: KaXKJ1asi MyOIMKaIHs Y4€HOTO — CaAMOCTOSATEIbHOE, 3aKOH-
YEeHHOE HAy4yHOe NpOM3BEleHHE, TTyOOKOe M JIOTHYECKH BbIBepeHHoe. M Temepb
SICHO — HE KOJINYECTBO ObUIO [l HETO IVIABHBIM, a KA4ECTBO.

[Mumry sToT Marepuan He ¢ TeM, 4T00bl ()OPMAIbHO NEPEUUCIIUTD TPY bl 3HAME-
HUTOCTU U UX IIPOKOMMEHTHpOBaTh. Mos 3aj1a4da, Kak QyMaeTcs, I0Ka3aTh U IPOUII-
JIIOCTPUPOBATH, 10 MEPE MOHUMAHHUS, BKJIAJl aBTOPA B FOPUIUYECKYIO HayKy. Ckaxkem
IPSIMO, B HaIlIeM HAyYHOM COOOIIECTBE HEMAJIO MPEACTaBUTENEeH TeX WM UHBIX chep
Y HaIpaBJICHUH, BBITyCKAIONNX «N30paHHOE», «M30paHHOE 3a MOCIeIHUE AeCATHIIC-
TUs» U p. Uuraens U aymaelb, a YTO KOHKPETHO BHEC MCCIIEOBATEIb B Pa3BUTHE
«pOAHOW» oTpaciu? 3a4acTyr0 OTBETA HET.

TBopuectBo UepaaHiieBa HHOE — OHO THIATENbHOE, (GHUIOCOPCKU-BEIBEPEHHOE,
KOPPEKTHOE; TeMa MCCIIEJOBaHMsI BCErla YeTKO ouepueHa. MHe OH rOBOpHJI, YTO BO-
00111e TEOPETUKOM IIpaBa ObITh HE COOUPAJICS, TOCTYMas B ACIUPAHTYPY, MEUTaJl HAalli-
caTh AUCCEPTALMIO U CTaTh CHELMATUCTOM B 00JaCTU KPUMUHATUCTUKUA. OJHAKO HA
Kageape yroJoBHOIO MpoLecca U KPUMUHAIUCTUKU Ipuema He Obu1o. EMy mpepio-
KHWJIM TOCTYIHUTh Ha Kadeapy TEOpuM rocyaapcTBa M npasa. Jlymaro, 4yTo, eciu Obl
Anexcanap ®EnopoBud paboTaj Kak y4eHbIH B chepe KpUMUHATUCTHKY, TO OH U 3/I€Ch
Obu1 OBI BeIAAIOIUMCS. [leno B yenoBeke, B €ro XapakTepe U OTHOIICHUH K IOCTaBIICH-
HoW nenu. A.@. YepaaHieB MOMHUMO TaJlaHTa UCCIIEAOBATENS 00J1a1a yKa3aHHBIMU
kadecTBamu. M eme 00 OHOW BaKHOW NeTalld, XapaKTepHu3yroleHd AJekcaHmpa
dEnopoBuya Kak yueHoro. Peusb ujer o HayuyHoi npuHiuunuanbHoctd A.D. Uepnan-
1IeBa, 0 KOTopoit xoawnu jereubl. [Ipuuem Anexcanap OEnopoBruy B CBOEH MPUHIIH-
MUAJILHOCTH OBbLI IOCIIEI0BATENEH, U Ul HETO He ObLIIO aBTOPUTETOB, €CIIU OH CUUTAJI,
YTO MO3MLHMS ONIOHEHTa HeBepHa. OJHAaKO, 3aMeuy, €ero NPUHIMIINAIBHOCTh OblIa
OCHOBAHA Ha ITyOOKOM 3HAHUU NIPEIMETA CIOpa. Y YEHbI OCHOBATEIBHO IPOPAOaThI-
BaJI apryMEHTAllMIO C TIOMOUIbIO TAKOTO MHCTpYMEHTapus, Kak ¢uiocodus, noruka,
THOCEOJIOTUs, colpanbHast puiocodust u aAp. Ero 1oBoabI JIETKH U MOHATHBL: IOYEMY
JIOTalaTbCsl HECIOXKHO — OH XOpOILIO TMOHUMAJ, O YeM HJET peub, MOBEPXHOCTHBIX
CyXJIeHHH He BbICKasbIBall. K cojkajeHuio, B HBIHEIIHUX HAay4YHBIX nebaTax XBaTaer
U ciaboi apryMeHTaluy, W MOpod NPUMHUTHBHOM HEKOMIIETEHTHOCTH, a HHOTJA
Y TIOATaCOBOK.

[IpuBeny ogux nume npuMep. B Moo OBITHOCTH aCIMPaHTOM 0OOCTPHIIACH JHC-
Kyccus o Joruke npasa. Beimim B cBer kauru badaesa B.K. «CoBetckoe mpaBo kak
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norudeckas cuctema» (M., 1978), bapanoBa B.M. «/ICTHHHOCTHP HOPM COBETCKOTO
mpaBa» (CapatoB, 1989) u ap. [{ebaThl UK 110 MOBO Ty HCTHHHOCTH-JIOKHOCTH HOPMBI
npaBa, 0cO00il JIOTWKH TpaBa B 1EJIOM, CHEIUAIbHBIX JIOTHK, HAI[PUMEp, IPaBOTBOP-
gectBa M T.1. OO0 3TOM yke€ HEMHOTO MHCAI B HEOONBLION CTaThe, MOCBSIIECHHOM
namaty B.K. BaGaesa’. Aprymentsi A.®. UepmaHueBa CBENUCh K CIETyIOIIEMY:
«[IpunuceiBanue HOpMaM MpaBa CBOMCTBA UCTUHHOCTU-JIOKHOCTH HEM30EXKHO BEJET
K TOMY, YTO 3TO KaueCTBO 3aBUCUT OT 3aKOHOJAATEJIA U JIUL, UCIIOIHSAIOUIUX 3aKOHBI
(cocTostHUA 3aKOHHOCTH). Takoe MoJokKeHHe NPOTUBOPEUMIIO Obl HAYYHOMY IOHUMa-
HUIO UCTMHBI KaK HE 3aBUCAIIEH HU OT 4eloBeKa, HU OT uyesnoBedecTBa»’. OTHOCH-
TEJILHO HOPM yU€HBbIH OTMEeYall, 4YTO «3TO CBOEOOPA3HbIH JTOIUKO-S3bIKOBBIN (DEHOMEH.
B oTiiMume 0T CyKIeHUs HOpMa (PUKCHPYET He TO, YTO €CTh, a TO, 4To Oyner» . OTHO-
CUTEIILHO JIOTHKH TpaBa min ocoboit moruku npasa (C.C. AnekceeB u ap.) Uepaanies
ormeTni: «Ecnu ciegoBaTh TakoMy IMOJIXOAY, MOXKHO IUIOJUTH OECKOHEYHOE YHCIIO
JIOTUK, YCMaTpUBas UX y KaXKIOr0 COLUAIBHOTO ABJIEHUS (JIOTMKa *HU3HH, OOIIECTBA,
MOJINTUKU, SKOHOMUYECKOTO U KYJbTYPHOTO Pa3BUTHs, BOSHUKHOBEHHS FOCYAapCcTBa
uT.1.)»°. Jlanee aBTop, onupasch Ha TPy/Ibl PUIOCO(OB, JEIAET BBIBOJ «JIOTHKA €1MHA
JUISL BCEX HAYK»’.

Hayunsle noctmxenus A.®D. UepnaHueBa cBsi3aHbl Ipexjie Bcero ¢ mpooie-
MaMH: TOJIKOBaHHME IIpaBa; METOJOJIOTHs IPaBa; TEXHUKO-IOPHIUYECKUE HOPMBI;
CIeLMaJIN3als U CTPYKTypa HOPMBI IIPaBa; JIOTUKO-IOpUAnYecKre GEeHOMEHBI U Jp.

ToaxoBanmne

Opnna u3 Hayunsix 3aciyr A.@. Uepnannea — 370 riy0oyvaiimas mpopaboTka
npo6iem ToskoBaHus npasa. B oktadpe 1979 r. A.®. YepnaHues nogapui MHE TOJIBKO
BBIIIEINIYIO B H31aTeNbCTBe «FOpuanueckas murepatypa» KHUTY « ToJIKoBaHUE COBET-
ckoro npasa: (Teopus U MpakTHKa)» ¢ TOOPBIMH MOXKEIAHUSIMHU «yCIIEXOB B TOM JCIIE,
3a KoTopoe BbI B3smich». S ee n3ydmi1 v 10 CuX Mop MOJIb3yI0Ch HMEHHO 3TUM 3K3EM-
IUIIpOM; paboTa MHE OYEHb ITOHPABWJIACh U OCHOBATEIbHO ITOMOIJIA IIPU HUCCIIE0Ba-
HUU IOPUINYECKUX KOJUIM3HM, KOJUTM3UOHHBIX MPaBWII, MPOOJIeM s3bIKa MpaBa U Jp.
Hano ckazats, Anekcanap @EQOPOBUY B CBOCH HAYYHOU NEATEIbHOCTH HUKOTIA HE
Opocai mpoOIeMaTHKy TOJIKOBAHUS ITpaBa — OH €€ Pa3BUBAI U JAOIOJHSII, YTO-TO YOu-
pan, a KHUTU mnepeusnaBai. llpuBeny, moxkanyi, Bce pabOThI, U3AaHHBIE ABTOPOM
no nanHoii npo6aeme'’. Tlocnennee u3nanue «TonkoBaHue npapa 1 orosopay» (2003)
ABNsieTCA Hanbojee 0ObEMHBIM, 3aTPAarMBAIOIIUM COBPEMEHHBIE BOIPOCHI TOJIKOBA-
Hus, Hanpumep, 1. 20 TonkoBanue npaBa Koncrurynuonueim Cynom P®. Onnako

5 Cwm.: Bracenxo H.A. Bocnomunanus o B.K. ba6aese (denoseke, yuénom, opranusarope) / Hayunoe Hacie-
e B.K. baGaeBa: BecoMblil BKJIa] B pa3BUTHE JIOTHKO-THOCCOJIOTHUECKUX U TEXHO-IOPUIMYCCKUX PoOIieM
opuandeckoii Hayku: ¢6. / moj pea. B.A. Toncruka. H. Hosropoz, 2020. C. 505—511.

¢ Yepoanyes A.D. JIornko-s3b1koBble PEHOMEHBI B IIPABE, IOPUAUYECKOI Hayke u npakTuke. C. 33.

7 Tam xe. C. 33.

8 Yepoanyee A.@. Jloruko-13bik0Bble peHOMEHBI B Iopuauueckoii Hayke. C. 22.

 Tam xe. C. 22.

10 Cm.: Yepoanyes A.@. Bonpockl TONKOBaHUs coBeTCKOro mpasa. Cepaiosek. 1972; Ou xe. TonkoBaHue
COBETCKOr0 Tpara (Teopus U npaktuka). M., 1979; On xe. TonkoBaHue npapa u goropopa: B 2 4. Exatepun-
oypr. 2002; O >xe. TonkoBanue npasa u qoroopa M., 2003.
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3Ta KHUTa MOXET OBbITh HCIOJIh30BaHA U KaK Y4eOHHK, BCTIOMHHAIO, YTO KOT/[a H3/1aHUE
BBIIIUIO B CBET IO MOel nHUIMaTuBe Poccuiickoi akageMuun nmpaBocyaus (Toraa 1 Tam
pabotai) 3akynwia okoiao 60 3K3eMIUISIpOB, T.€. U3 pacuera Ha JBE CTYACHUYECKUE
rpynnsl (peyb UAET 0 1-M Kypce crieuainTeTa) C LeIbio MPOBEIECHUS CIIELICEMUHAPOB.
WuunnmatuBy nonnepxan pextop (B.B. EpmioB), n npenoaaBateabCKuil KOJIJIEKTUB
Kadenpsl 1oaroe BpemMs MPOBOAUI CHEIHAIbHbIE 3aHATHS, IJIe OCHOBOW BBICTYIaja
naHHast KHUra. CTyA€HThI MPOSIBISUTN HENOAENbHBIA HHTEpEC K IpobiieMe U U3JaHHIO.

Eciu mocraBuTh BOMpOC, YTO KOHKpeTHO pa3padoran A.®. Yepnanues
B TEOPHUH TOJIKOBAHUSI MpaBa, TO AyMaro, UTO OOLIYI0 TEOPUIO TOJIKOBAHUS IOpHUIUYe-
CKHX HOPM (THOCEOJOrH4ecKas Ipupoia TOJIKOBAHHS IPaBa, JOTMKO-CEMaHTUYECKas
[IPUPOAA TPABOBBIX HOPM M X TOJIKOBAHHUE, IPHHLUIIBI (LIEHHOCTH ) TOJIKOBAHHS ITpaBa
U Jp.); SI3BIKOBOE TOJKOBAHWE W €ro MpPaBUIIa, CUCTEMAaTHYECKOE TOJIKOBAHUE U €ro
IpaBWJia, UCTOJIKOBATEIbHBIC ONEpalMi U UX BUAbI U Ap. [Ipuyem Bce 3Tu mpaBuia
U3JI0’KE€HBl KOHKPETHO, HEPEJIKO COMPOBOKAAIOTCS MPUMEPAMU U PEKOMEHIALUSMHU.
Hagepnoe, Bxinan Anekcannpa @EnopoBuya Oosiee 3HaUUTENEH U 00IOCh, YTO 5 TIe-TO
€ro poiib B JaHHOM mpoOiemaTuke yd4esl He B moyiHOM mepe. KoHeuHo, 3To TpeOyeT
CIIELMAJIbHOTO MCCIENOBAaHUA, U 3/1€Ch s BBICTYIAID C IMPEUIOKEHUEM K MOJIOJBIM
uccienoBareasiM (Ipex/ie BCero aclnupaHTaM) BbIOpaTh B KadecTBE KaHAWUIATCKOM
JCCEepTAIMK TeMY, MOCBSIICHHYI0 TBopuecTBY A.D. Uepnannena. [Tonobubie paboThl
B MCTOPHUH TEOPUH IpaBa 3a MOCJIEIHUE TOJbI YK€ UMEJIM MECTO U WX HAJI0 MPUBET-
CTBOBaTh. Peub UET 0 KaHIUAATCKUX JTUCCEPTAIUSIX, TOCBSIIEHHBIX )KU3HU U TBOPYE-
ctBy A.C. [Turonkuna u P.O. Xan¢unoit. [lo kpaiinelr mepe, s He oTKa3aycsi ObI OT
Hay4yHOr'0 PYKOBOJCTBA TaKOH TEMOI.

MeToao10rus

A.®. Yeppanue Obl1 OJecTAIIMM METOAOJIOIOM, 3HATOKOM (uiocodpum,
0COOCHHO YBaXXUTEIBHO M, KOHEYHO, C MHTEPECOM, YaCTO MparMaTU4eCKUM, OTHO-
CWJICA K THOCEOJOTHH. Sl TOMHIO, KaK-TO OH MpuIIen Ha Kadeapy, U B pyKax ObLIH
KHATH W3 OWOJIMOTEKH WHCTUTYyTa, W HeMano. OH BHHMATEIBHO MPOCMATPUBAI
KOKIYI0 KHUTY, Jenail 3To ObicTpo, mpodeccrnonansHo. [IpocMoTpeB mociemaHroro,
YEepPTHIXHYJICS U, TSI B OKHO, pazouapoBaHHO ckazan: «Huuero mer». Ilomenmnus,
coOpasl KHUTH U YHEC UX Ha3aJ B OnbmuoTexy. BcnoMuHaro Takxke, 94To Bce 3TH U3/a-
HUs ObuTH IO humocoduu.

B yuyeOHukax mo mpoGiemMaM T€OpUH rocylapcTBa M MpaBa, KOTOPbIE U3/1aBa-
JIUCh U KOTUPOBAIUCH CPEIU CTYAECHUYECKOW MOJIOIEKH, pa3esbl 0 METOI0JIOTUU B
GONBIIMHCTRE BHIIONHAIUCH Anekcanapom dénoposuyem!’.

Tenepp 0 «60MOe» B IOPUANYECKON HAayKe, UM «MHTEIPaTUBHOM HEJOTIOHUMA-
HUU mpaBa». HauHeM ¢ TOro, 4to 0COOEHHOCTSAMHU PA3BUTHS IOPUAMYECKON HaAyKH,
HaBEpHOE, BCE €IIle IOCTCOBETCKOTO OOIIECTBA SBISIETCS IOMCK HOBBIX METOIOJIOTHH,
OTpHLIAaHHE TUAJICKTHUKH, MapKCH3Ma, UCTOPUYECKOTO MaTepuaiu3Ma u Jp. B koHie
90-x mosiBMJIach 1iesiasi BOJIHA, MpUOOpeTaolas HeMallble pa3Mepbl, JIMTEpaTyphl B
M0JIb3Y MHTETPATUBHOTO MpaBonoHnMaHus. OlHa U3 YYEHBIX J1aM 10 3TOMY MOBOJY

11 Cwm., nanpumep: ITpo6aemsl Teopur rocyaapctsa u npasa / nop pea. C.C. Anekceesa. M., 1979 (rin. 1—3);
[IpoGsemsl Teopuu rocyaapctsa u npasa. M., 1987 (. 2,3).
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Hamnucaya mpuMepHo Tak: «Hy, HakoHeI-To, HallIaCh METOI0JIOT U, KOTOpast BCE 00b-
scHUT». B xkypHane «Poccuiickoe mpaBocyauey» Poccuiickoil akaneMuun MpaBoOCyaus
myONMUKYIOTCS LIeJble CEpHH CTaTeld O MPEHMYINECTBaX M TpUyM(e MHTErpaTHBHOTO
nonxona. Jleno noXoauT OO0 Kyphe3a — OTpacjieBble CTaTbH, MOCBALICHHbBIE
JIOCTATOYHO y3KHUM U MParMaTU4eCcKuM TeMaM, 00s13aTesIbHO COTIPOBOXKIAIOTCS T0OaB-
KOH «B CBETE MHTETPATHBHOIO MPABOIIOHUMAaHUM». BO3HHKAaeT MBICIb, YTO KaKas-TO
pyKa BiajeeT yMaMu aBTopoB. [IpounTaenis cTaThio U AyMaellb — Xopoluias padora,
a MpUYeM 3/1eCh UHTETPATUBHOE MPAaBONIOHUMaHHE?

B To Bpems st paboTain 3am. 1. pegakTopa XKypHana poccuiickoro npasa, MHE Ha
noury npumia ctatesi A.D. YUepaannesa «HTerpaTuBHOE HEJAOMIOHUMAHUE TTPABAY.
Hano otnate momxkHoe akagemuky T.5. XaOpueBoH, I1. perakTopy, KOTopas jajiga Ko-
MaHy, HEB3Upas Ha JIMla, YIOMAHYTble B MaTtepuaiie UepaaHiieBa, omyOoJInKoBaTh B
onukaitinem Homepe. CTaThsl BBIILIA M, MATKO CKaKeM, He 0CTalach He3aMeyeHHoi %,
B30yHTOBaNMCh HOCUTENH HJIEM MHTEIPATUBHOTO MPABOIIOHUMAHHS, OCOOCHHO HEKO-
TOpbIE aBTOPBI, TAK WJIM MHAYE 3aTPOHYThIE B cTrarhe. S mpeanoxun B.B. Jlazapesy,
3aB. oraenom M3uClIl npu IlpaButensctee PO, npoBectun «Kpyriblii ctomy, ¢ Tem
YTOOBI, YTO HA3BIBAETCS, «BBITYCTUTH Nap». OH OXOTHO COTJIACHIICS, U MEPOTIPUATHE
npomwio. «OOMKeHHbIe» BBITYCTHIN Tap; MHE, XOTA M ObLIO 00€maHo, BBICTYIIUTh
MEPBBIM, «KaK MHULIMATOPY U yueHuKy A.®D. Uepnanuesa», cioBa HE Jaiu.

Uro nokazan aBTop? B uem yBuen HECOCTOATENbHOCTh MHTEIPATUBHOTO MOJI-
xoga B mpaBe? CTOPOHHMKM HMHTETPATUBHOTO IPABOIMOHUMAHHS OTMEYaIOT, YTO
MO>KHO 0€3 0COOBIX CIIOKHOCTEH COeTMHHUTD B PYCII€ COIMOIOTHIECKOTO MPaBOMOHU-
MaHUSl €CTECTBEHHO-IIPaBOBbIE M MO3UTUBUCTCKUE KoHUenuuu. A.D. Yepranues
yOeIuTeNnbHO JoKa3al HEBO3MOKHOCTh TAKOTO COETUHEHHMSI IO TOW MPOCTOM NMPUYKHE,
YTO €CTECTBEHHO-IIPABOBOE MPABOIIOHMMAHNE HE TPEACTaBIsAET co00il eMHOI naeo-
JIOTHH, a BHYTPH ce0s MMEET IAe-TO B3aUMOUCKIIIOYAloIiee MOHUMaHUe NpaBa M ero
ponu B obmecTBe (O0okecTBeHHas (TEOJIOrnyecKast) KOHIENIUS paBa, COBPEMEHHAs
KOHIIEMIHS BO3POXKIEHHOIO eCTECTBEHHOrO mpasa u jp.)" . Eie 6oie c1oxHas CUTY-
anus ¢ MO3UTUBU3MOM, KOTOPBIN TaK:Ke HUKOT1a HE UMeNl «equHOoro Juuay». A.@. Yep-
JIAHIIEB C FOMOPOM HOJBITOKHMBAeT: «B0O3bMH IATH JIOKTEH €CTECTBEHHOIO IpaBa,
HIECTh JIOKTEW MO3UTUBHOTO TpaBa, J00aBb TPH ISATH COJNUAAPH3MA — MOJIYUHIIb
MHTErpaTHBHOE IIPaBO C YeIOBEYeCKUM u3MepeHueM» ' *. B 3akmouenue yueHslii crpa-
BE/UTMBO HAIIOMHHAET MHTErPAaTOpaM OCHOBHBIE XapaKTEPUCTUKU IMpaBa: HOPMATHB-
HOCTb, CHUCTEMHOCTb, T€HeTHuYecKas W (yHKIMOHAJbHAs CBS3b C TOCYIapCTBOM,
BOJICBOM XapakKTep MpaBa, 001e00s3aTeIbHOCTh U 00YCIOBICHHOCTh OOIIECTBEHHBIM
ObITHeM. Bee yka3zaHHbIe TpU3HAKH, OTMedaeT YepaaHies, CyeCTBEHHBI, M HCKITI0Ye-
HHUe KaKoro-nubo M3 HUX HPEBpaIlaeT IIpaBo B HeuTo uHoe'’. CTaThs BbI3BaNa OypIo
HEroJIoBaHus, 0 YeM sl oTMeyval Bbile. Ceiuac cTpacTy yJEruCh U, Ha MOM B3IJISI,
MO3HIIMHU YUYEHBIX 110 BOIPOCY MPABOIIOHUMAHUS CTaJIM 00jiee apryMEeHTHPOBAHbI.

12 Yepoanyes A.®. Nnrerparusnoe Hepononumanue npasa // JKPIL. 2016. Ne 10. C. 5—16.
13 Tam xe. C. 6—7 u ap.

14 Tam xe. C. 8.

15 Tam xe. C. 14.
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B 3aBepuieHnn ckazaHHOMY XOTEJIOCH 0OpaTUTh BHUMAHUE, 0COOEHHO HAYYHOM
MOJIOJICKH Ha Majon3BecTHOe. B manmexom 1979 r. kadenpa BBITyCTHIIa HHTEPECHBIN
COopHuk «MeToosIoTHsI COBETCKOTro TpaBoBeacHus» (CBepioBek, 1978), oTKphI-
BaeT KOTOpkIi cTaths UepnanieBa A.D. «[loHATHEe U QYHKIMH IOPUIAICCKON HAYKIY.
K cnoBy ckazare, u 3akpbiBaeT COOpHHUK Takke €ro cTaTbs (B COABTOPCTBE), MOCBS-
LIEHHAsl aKCUOJIOTUYECKUM I0/IX0J1aM B IIpaBe. M31anue He moTepsuio aKTyalbHOCTH U
ceroHs. MHorue MeTo10JI0rHyecKue TpeOOBaHUs U3I0KEHBI B 3TUX IMyOJIMKALIMUAX.

Hopmbl

A.®. YepnaniieB BHEC HEMallblii BKJIAJ B Pa3BUTHE TEOPUU IOPUAMYECKON
HopMelI. [lepBoe, Ha 4TO ciexyeT oOpaTUTh BHUMAaHKUE, — 3TO €r0 PELICHUE IPUPOIbI
TEXHUKO-IopuAnYEcKuX HOpM. [Ipexae ckaxem, 4To peub UAET O KaHIUAATCKOM auc-
ceprauuu yuyeHoro «TeXHUKO-IOpHIMYEeCKHE HOPMBI B COBETCKOM Ipase» (Caepa-
noBck. 1963). Hayunsim pykoBoautenem BeicTynmn C.C. Anekcees, 3aB. kadenpoii, B
TO BpEMs MOJIOAOW U NEPCIIEKTUBHBIN yueHbIl. THTEpecHO To, yTo Anekcanap déno-
poBuu YepaaHLeB MpHILET B aCIUPAHTYPY, KaK TOBOPST, «B BO3pACTe»; B PE3yJIbTaTe
Y HaY4YHBIH PyKOBOJIUTEINb, M aCIUPAHT — (POHTOBHKH, IIPHUUEM, KaK 5 y>Ke THcal,
npouur BoHy psaaoBbiMH. C.C. AlekceeB B 3peiible TO/bl TAKKe BCIIOMUHAJ BOCHHOE
JUXO0JIeThe, 0c0OeHHO 1Mo JIeHMHTpaIoM, Kya IoTOM MPHUE3Kal, T Tenepb U OX0-
pOHEH (1o 3aBemannio). Tak win uHaue, CUTyarus HEOJHO3HAYHAS: HAYIHBIH PYKO-
BOJIUTENb — JIOKTOP HayK, Mpodeccop, aCHUpaHT — OBIBIINHA MPOKYPOPCKUI paboT-
HUK. Bpemst Ob110 Takoe, BOHa MHOTO€ OTOJBHHYJIA, HO CO BPEMEHEM BCE CTAaHOBU-
JIOCh Ha CBOE MECTO.

TexHuueckue npaBuia U CTaHIAPTHI, MOKaTYH, BIEPBbIE HA JUCCEPTALIMOHHOM
YpOBHE SBUJIUCh OOBEKTOM HccienoBaHus YepraHiueBa. ABTOp OTHEC TEXHUYECKUE
HOPMBI K COLMAIbHBIM, apTyMEHTUPYS TEM, UTO UM MPHUCYL] «OOIIUN XapakTep, 3Ha-
YUMOCTb HE ISl OTAEALHOTO MHAMBM/A, a JUI KOJIEKTHBA, odmectBa» S, Jlanee yue-
HBIH cleNan 10CTaTOYHO MPUHIIMITHANIBHBIN BBIBOA: « TexHudyeckoe mpaBmiio, ooperas
(hopMy FOpUINIECKOH HOPMBI, CTAHOBUTCS 00111€00s3aTeTFHBIM TIPABIIIOM, FOPUIHYE-
CKOM HOPMOM C TEXHHYECKHM coAepKaHueM. Ee MOKHO Ha3BaTh TEXHUKO-IOpUINYE-
ckoif Hopmoiin!”. TlonoskeHus 3TOro Tpyaa CTaau BIOCIENCTBUH, MOKHO CKa3aTh, ak-
CHOMATUYHBIMH M HE TOJBKO JJIsl y4eOHOH, HO U HAYYHOH JUTepaTypbl. DTH BBHIBOJBI
HE yCTapenu U Juis Hamiero BpeMeHn. OcoOeHHO, OHU aKTyaJIbHBI IIPH MCCIIEIOBAHUH
TEXHUYECKUX PEryIaMeHTOB, TEXHUKO-IIPABOBOT'0 PEryJIMPOBAHUS OTAEIbHBIX MPAKTU-
yeckux cep. loOpocoBecTHBIE aBTOPHI JENIAI0T CChUIKH Ha aBTopedepaT YepnaHuesa,
€ro CTaThbu IO 3TOU Ipobdiieme.

Ha nam B3rnsan, A.®. UepaaHiieB npeayioxKuil 10CTATOYHO IUIOAOTBOPHBIN BbI-
X0/l B CIIOPE O CTPYKTYpE OPUANYECKON HOPMBbI, CYILIECTBOBAHUS JIOTHYECKON U pe-
QJIBHON HOPMBI, HOPMBI M NMPEANHCAaHUSA U Ap. ABTOP OTMEYAET, YTO, K COKAJICHHUIO,

16 Cm.: Yepoanyee A.D. TeXHUKO-IOPUAMIECKHE HOPMBI B COBETCKOM IIPaBE: aBTOPE]. HCC. ... KaH. IOpPUI.
Hayk. CBepuioBck, 1963. C. 7.
17 Tam xe. C. 9.
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MOYTH BCE MOCTCOBETCKUE YUCOHUKH MPUACPKUBAIOTCS TOM TOUKH 3PEHUs, UTO CyIIIe-
CTBYIOT JIOTHUECKHE HOPMBI, B OTJIMYUE OT MPABOBBIX NPEANUCAHUNA COCTOSIIUE U3
Tpex yacteil. Jlanee Yepnanues Bockiauuaet: «IIpuxoaurcs TOAbKO yIUBIATHCS, YTO
omuG0YHbIE HEOOOCHOBAHHBIE TIONOKEHHUS MPMHUMAIOT XapaKTep IOYTH aKCHOM»'®
Y OTMEYAEeT, YTO «TOBOPS O CTPYKTYPE, BOMPEKHU OOIICTIPUHITOMY B3TJISIAY MBI yTBEP-
KIAEM: C8A3U OMOENbHBIX Yacmell HOpMbl NPAsa He AGNAMCA No2udeckumu (KypcuB
Haul. — A. Y.). DTH CBsI3U UIMEIOT TETHYECKHIA XapakTep, 0a3upyoTCs Ha BOJIe, TPUKa3e
rocyaapctBa. OJHa 4YaCTb HOPMBI IpaBa HE BBHITEKAET U3 JIPYroi, N3MEHEHHE OJHOMN
YaCTH He BeJIeT K M3MEHEHHIO Apyroii»'’. B utore ydeHslil 3aKI0UaeT: BHICKA3bIBAHHE
0 TPEXWICHHOW JOTHYECKON HOPME OTHOCATCS METAasA3bIKY, S3BIKY BTOPOM CTYIICHH,
B KOTOPOH OTpa)kaeTcsl A3bIK MpaBa. ITO MPOIYKT CBOCOOPA3HOTO TBOPUECTBA HAYKH,
HO He 3aKoHoJaTeN .

B Gonee pannux paborax mo stoii mpodieme A.D. UepaaHieB npuBoIuI emie
oIuH apryMeHT. OH mucaj, 4yTO MEXIy HOpPMaMH MpaBa CYLIECTBYET «pa3/eicHHE
TpyAa», T.e. pa3ieleHue MX IOPHIUYECKUX (DYHKIHIA: MO3UTUBHOE PETYIUPOBAHUE
(peryasTUBHBIE HOPMBI) U OXpAaHUTEIbHOE AeHcTBUE (OXPAHUTEIbHBIE HOPMBI) U Ha
3TOI OCHOBE — CBSI3U MEXy HOpMaMU, UX B3aumojielicteue. HapyliieHnue peryistus-
HOW HOpPMBI BKIIIOYAET JEWCTBUE HOPMBI OXPAHUTEIBHOW, MpeayCcMaTpUBAOMIEH
NPUHYTUTEIbHBIE MEpbl MTPaQHOrO (OTBETCTBEHHOCTh) WIIM BOCCTAHOBHTEIHHOTO
xapaktepa’’.

Jlornko-si3p1K0BbIe¢ (eHOMEHBbI

Hpyroil COKpOBHILHULIEW OTEYECTBEHHON TPABOBOUM MBICIIU SIBIISIETCS YK€ YIIO-
MmsnyTass kaura A.®@. YeppanueBa «JIoruko-s3pikoBeie (DEHOMEHBI B FOPUCTIPYICH-
unn»?, o0beauHAIOmas B cebe pe3ysbTaT yrIyOleHHBIX MCCIEI0BaHMil MPaBOBbIX,
€CITM TaK MOKHO BBIPa3UThCs, camoObITHOCTEH. [0 cymiecTBy, 3TO CBEIeHIE BOSINHO
(parMeHTOB CepHH MPOBEACHHBIX HCCIIEI0BATEILCKUX padOT, MOCBAIIEHHBIX JIOTUKO-
S3BIKOBBIM OCHOBaM InpaBa. Hano cka3aTh, 4TO mepBbI BapuaHT 3TOM KHHUTU ObLI
usnan B Exatepunbypre B 1993 r.2* OH nojapui MHe 2K3eMILISP, U 5 ¢ MHTEPECOM
npouen. Bekope Anekcanap @EmopoBrud NO3BOHUIL, 51 CKa3all, 4YTO padoTa 3aMmedaTelb-
Hasg M €€ HYXHO M3JaTh B LEHTPAJIbHOM H3AaTesbcTBe, nocoBeroBan «Hopmy».
OnHako NpouuIo 10CTATOYHO MHOTO BPEMEHH, MPEkK/E YeM KHUTa MOSIBUIIACH Ha CBET.
HasBanue Ob110 CKOPPEKTHPOBAHO, @ PYKOITUCH CyIIeCTBEHHO niepepadoTana. Cys 1o
BCEMY, aBTOpP TOTOBWJI pabOTy K MEpeH3IaHHIO, YBIEKCS M 00OTaTWUJ COJEpKaHHUE.
Ecnu 3nanus, koropeimu Yepaanues A.D. pa3Buil U JOMOJHUI TEOPUIO TOJIKOBAHUS

18 Jloruko-s3bikoBbie heHOMEHBI B opucpyaenmun. M., 2012. C. 101.

19 Tam xe. C. 105.

20 Tam sxe.

2 Yepoanyee A.@. Cneunanusanus 1 CTpyKTypa HOpMbI 1ipasa // Ilpasosenenue. 1970. Ne 1; CucreMHOCTS
HOpM mpaBa: cOopruk yu€Hpix TpynoB CIOU. Ceepmmosck, 1970. Bem. 12. C. 47—63; On xe. Teopus
rocygapcrsa 1 npasa. 199. C. 215.

2 Yepoanyes A. . Jloruko-s3p1KoBbie HEHOMEHBI B opUcHpyaeHiun. M., 2012.

2 Yepoanyes A.®. JIoruko-13bIK0BLIE (PEHOMEHBI B IIPABE, IOPHIAMUECKON HayKe U npakTuke. Exarepunlypr,
1993.

BOOK REVIEWS. SCIENTIFIC FORUMS 925



Bracenxo H.A. Bectuuk PYJIH. Cepus: FOpunuueckue nayku. 2021. T. 25. Ne 4. C. 917—929

mpaBa, Hy>)KHO PacCMaTpuUBaTh B KOHTEKCTE TPAIUIIMOHHOTO MOHHUMAHUSA KOHIENTa
TOJIKOBAHUS FOPUINYECKUX HOPM (TIOHSATHE, CIIOCOOBI, pe3ysabTaT U JIp.), TO KHHTH,
MOCBSAIICHHBIC JIOTUKO-S3bIKOBBIM (DeHOMEHaM, B OJABIISIONIEM OOJIBIIIMHCTBE HOBEIE
Y JIMIIb B HEMHOTHX CITydasix OMUPAIOTCS HA Y’KE CJIOKUBIIEECS IOHUMaHUE TOTO WU
MHOT'O IIPAaBOBOTIO siBIeHUs. Tak, moxkaiyi, B KHUTe «JIoruKo-s3bIkoBbIe ()EHOMEHBI B
mpaBe, IOpUInIecKol HayKke u pakTtuke» (ExatepunOypr, 1993) BepBrie mpo3Bydana
uzes I0PUINUECKUX JOKyMEHTOB. Peub, KOHEUHO ke, HUET O TEOPETHIECKOM 00001IIe-
HuM npobsembl. Koria MHOIO TOTOBHIIACH PYKONUCH KHUTH «SI3bIK mpaBa» (MpKyTCK,
1997) u oAHOBpPEMEHHO JOKTOPCKAs AUCCepTalus, MbITalCA HAlTH aBTOPOB, UCCIIENY-
oKX, KpoMme YepraaHiieBa, IOPUINYECKAE JTOKYMEHTHI C TEOPETUYECKUX IMO3HUIUH.
Hamen numb onxy crateio®’. ITocie Bbixoma B cBeT pabor UephaHiesa IO 3Toii
mpo0sieMaTuKe, YTO Ha3bIBAETCS, B XOPOLLIEM CMbICIIE MOLLIO-N0eXalo; ObLI 3aIUILEH
pSA KaHIUAATCKUX AMCCEPTalMid, OMyOJMKOBaHbI MOHOTpaduu, yuyeOHbIE W3TaHUS
(Kaprun K.B., Crapony6ues C.B. u ap.).

A.®. Yepnanues npobdnemy «tOpuanyeckre TOKYMEHTBD CUUTAN MPUHIUIH-
anbHON. HY OJMH M3 aBTOPCKUX YYeOHHKOB HE BBIXOAWI 6e3 IIaBbl HAa Ty TeMy>.
W 310 04eBHIHO — ropuaAMYecKas nIpodeccusi CBA3aHa ¢ JJOKYMEHTaMH, U C 3TUM He
MOCTIOPHIIIb.

B xnure «Jloruko-s3p1koBble (peHOMEHBI B IOPUCTIPYICHIIMIY H3JI0KEHA Iieias
CUCTEMa METOJIOJIOTUYECKUX TMOJIOKEHUIN: YPOBHU $I3bIKA, POJIb JEHCTBHUS MpaBUII
JIOTHKH U TpeieNbl UX UCIOIb30BAHUS, IIPABOBOE PErYIMPOBAHUE KaK JBI)KEHUE MH-
(dopMaruu; 3HaYCHUE TTOHITHIA, TEPMUHOB, ONPEIEICHUI U ap. boibioe BHUMaHME
Y/IeJICHO TaKUM SI3bIKOBBIM (PEHOMEHaM, KaK MeTadopbl, MPU3BIBBI, PEKOMEHIAIINY,
XapTuu B paBoBeaeHNH. OTaeabHas IJ1aBa OTBeIeHa Mpo0IeMaM UCTHHBI B TPABOBOM

cdepe u p.
Y4yeOHuKu

Bonbiroe BHMMaHuE B CBOEH HAay4HO-IIEJArOrMYECKON JEATEIIBHOCTH AJIeK-
cannp PEnopoBuy yaemnsur yueOHOU muTepatype. B coBeTckuii mepruoa uznaTh yaeo-
HUK OBLIO KpaifHe CJI0KHO: TaKUM (haKTH4YECKUM IIPaBOM 00J1a/lalli HEMHOTHUE BY3bl U
Hay4HbIE NIOAPA3ACICHMs, KaK [IPABUIIO, OHM HaXOAWIUCh B Mockse uinu JIenuHrpaze.
Onnako CBepUI0BCKUH I0OpUINUECKUI HHCTUTYT 001a/1aJ1 OrPOMHBIM TBOPYECKUM I10-
TEHLUAJIOM M, HECOMHEHHO, Kadepa TEOpUH rocyJapcTsa M IpaBa, BO3IJIaBIseMast
C.C. AnekceeBbIM. YUEOHUKHU 10 TEOPUH IOCYJapCTBa U MpaBa, NOArOTaBIMBAEMBbIE
KOJIJIEKTUBOM Kadenpbl, BpeMsi OT BpeMeHHU NosBisuuchk B cBeT. A.D. UepnaHies

24 JTopoxoe B.A. Tloustue n0oKyMeHTa B coBeTckoM npase // [IpaBosenenue. 1982, Ne 2. C. 53—60; B npouec-
CyallbHBIX HayKaX COOTBETCTBYIOIIas NpoOIeMa Tak WM MHaue Haluia cBoé oTpaxkeHne. Kak-To Ha «pa3Banax»
s IprOOPEN KHUTY CBOETO 3eMIISIKA, K COXKAIEHHI0, paHo ymenmero u3 xu3ay, F0.H. IIpokodresa «I[lonstue
U CYIIHOCTh JOKYMEHTOB KaK JO0Ka3aTENbCTB B COBETCKOM YTOJOBHOM mpouecce». Mpkyrck, 1978. Kuaura
JIOCTAaTOYHO cojiepkarenbHas. OHako 00LIeTeOpeTHIECKOMY acleKTy JOKYMEHTOB BHUMaHHUE HE YAENIsIeTCs.
25 Cwm., nanpumep: Yepoanyee A.@. Teopus rocyaapctBa u npasa: Kypc Jiekuuil. Exarepunbypr, 1996.
C. 175—189; On xe. Teopus rocynapctsa u npasa. M., 1999. C. 358—380; O6mast Teopus rocyaapcTsa U
npaBa. AkageMu4eckuid Kypc: B 2 T. / nox pea. M.H. Mapuenxo. T. 2. Teopus npasa. M., 1998. C. 361—378.
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[IOJIrOTABJINBAJI pa3HbIe IVIaBbl, B 00IIEM, YTO eMy nopy4danock. OH oTianyaics GyHnaa-
MEHTAJIbHBIMH 3HAHUSAMH, Y HETO BCer/a Obla MO3UIUS MO OOJBIINHCTBY BOIPOCOB.
Tak, B yueOHuke Teopus rocynapcrsa u npasa 1985 r. oH caMOCTOSTEIBHO BBITTOJIHUIT
BCE TJIaBbl pas3zeia BTOporo « Tumsl rocynapcrsa u npasa. ['ocy1apcTso U paso B J0-
COLIMAJIUCTUYECKOM OOIIECTBE», @ TAKXKE IIaBY, IOCBALICHHYIO TOJKOBAHUIO IIPaBa, U
3aKIIFOUUTENBHYIO TaBy «KpuTuka GypiKyasHbIX YUEHHH O TOCYJApCTBE M MpaBe»>’.
Hackonbpko MHE n3BeCTHO, repBblil yueOHuK B CoBerckom Coro3e 1o npodiemam Teo-
pUM rocyapcTBa U IpaBa, KOTOPBIN yKe YIOMHUHAJICS, TaKkKe ObLI MOATOTOBJIEH Ka-
¢denpoit Teopun rocygapctsa u mnpaBa CBepUIOBCKOIO IOPHUANYECKOTO MHCTUTYTA.
B stom yue6nOM m3nannm A.D. YepaanieB Hanmcan ciuoxHemue riuassl: T 1. [Ipen-
MET M METOJl MapKCHCTKO-JICHUHCKON Teopuu rocyaapcrsa u npasa; ri. 1. [Ipuemst
Hay4HOI'0 MCCIIEIOBaHusA rocynapctsa u npasa; ri. lII. Teopus rocyaapcTsa u nmpasa
U oTpacieBble opuauueckue Hayky; ri. VI. Mcropuueckue tunsl 1 popmsl rocyaap-
CTBa U .

Hano cka3ats, 4To 3TOT y4eOHHK MMen 0co0yro (opMy NojJauu MaTepuana, T.e.
OH OBLI PacCUUTaH Ha CTYAEHTOB-BBIITYCKHUKOB, YK€ 00/1aJatoluX ONpPeaeIeHHbBIMU
3HaHuAMHU. Kpome Toro, oH uMen xapakrep IyTeBOAUTENIS: IPEICTAaBICHA HAYYHAs JIN-
Teparypa, c(hOpMyJIMpPOBaHbl NEPUHUIUH, PACKPBIBAINCH CIOXKHBIE IOPHINYECKUE
xoHcTpykimu®’. Tlepensan yueOHuk 6611 B 1987 1., u Anekcannp ®énoposuy nosro-
TOBHJI HEMAJIOE KOIMYECTBO TaB>. 90-¢ IT. IPOILIOro CTONETHS, TaK Ha3bIBAEMBbIIl
«pacuBeT AEMOKpPaTHH», OTMETHIINCh TBOPYECTBOM MHOTHUX MpernoaBareseid. ABTop-
ckuil yueOHuk Boeimycti u A.@. UepaaHues, nepBoe U3AaHNE KOTOPOTO YBHUIEIO CBET
B ExarepunGypre?’, 3aTeM MHOTOKpaTHO HepPEU31aBalIOCh B LEHTPAIbHBIX M3/1aTelb-
cTBax MockBbI.

Tpyner A.®. YepnanueBa BoCTpeOOBaHbI; MHOTME YUEHbIE CIIPABEUIMBO HauU-
HAalOT CBOM HUCCIENOBaHUS C PabOT Y4EHOro, AEIa0T COOTBETCTBYIOLIME CCHUIKU U
koMMeHTapuu. CII0BOM, TaHHBIH aBTOP, €ro TBOPUECKOE HAcJIenne He TpeOyIoT pekia-
MHUpPOBaHUS U arUTUPOBaHMUA. MeXIy TeM He BCe €ro TpyAbl OJUHAKOBO BOCTpeOO-
BaHbl. Kak-To 5 y»e oOpaliiayl BHUMaHUE KOJUIET, PEKIe BCEro MOJIOIBIX UCCIIe0Ba-
TeJel, Ha HEBOCTPEOOBAHHOCTh TAKOM CTaThH yUEHOTO KakK «I ocynapcTBeHHas BIIACTh
1 ee 060CHOBaHHEY, OIyOIMKOBaHHYIO B )KypHane «IIpaBosenenue» B 1992 r.*! ame-
THM, 4TO HEMAJIOBAYKHO, 3TO OBUIO BpeMs Hadaia npeoOpa3oBaHUii B HAIIEH CTpaHe U,
JyMaro, CTaThs MOSBUJIACH HECITY4YaliHO. AKTyaJIbHOCTh €€ HECOMHEHHA U CErO/Hs, B
nepro Havaja faeicTBus ooHoBiIeHHOM KoHcTuTy i PO, heHOMEHOB «OOHYJICHHEY,
YKpeIyieHue BePTUKAIM MCIOJHUTENBbHOM BIACTH, KapAWHAIBHOIO U3MEHEHHs U30u-
PaTENIbHOrO 3aKOHOAATEIbCTBA U JIP.

Eme onna cratess A.®. YepaaHueBa, KOTOPYHO TaKKe CUMTAI0 HE3aCIIyKEHHO
He3aMeueHHOH — «Crenupuka MpaBoBOro OTpaxkeHUs» 2. B oToit pabote aBTOp

26 Cm.: Teopus rocyaapctsa u npasa / nox pea. C.C. Anekceesa. M., 1985.

27 Cwm.: TIpo6ieMbl Teopuu rocyaapetsa u npasa / noa pea. C.C. Anekceesa. M., 1979.

28 [IpoGeMbl Teopuy TocyaapcTsa u npasa / nox pea. C.C. Anexceesa. M., 1987,

2 Yepoanyes A.@. Teopus rocynapcTsa u npasa: Kype jekuuii. Exarepunbypr, 1996.

30 Cm., nanipumep, Yepoanyes A.@. Teopus rocynapersa u npasa. M., 1999.

3 Yepoanyes A.®. TocynapcrBenHas BIacTh u & o6ocHoBanue. [IpaBosenenue. 1992, Ne 2.
32 Yepoanyes A.®. Cnenuduka npasoBoro orpaxenus. [Ipasosenenue. 1973, Ne 2,
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000CHOBAJI | CJIeNIal HeMaJlo BaKHEHIIHX (hHTococKo-paBoBBIX BEIBOIOB. OcTaHO-
BHUMCS HAa HEKOTOPBIX U3 HUX.

Hopwma npaga, kak onpezieieHHOE BbICKAa3bIBAHNUE 3aKOHOAATENS O JOJHKHOM WU
BO3MOXHOM NOBEJICHUH, UIMEET ABOMHOM cTaTycC. B sA3bIKe MpaBa ropuandecKas HopmMa
HOCHUT CTaTyC H/I€AJIbHOTO, CTAaTyC OTPa’KeHHUsI SKOHOMHYECKOro 0a3uca, 00IIecTBEH-
HOTO OBITHS; B MeTas3blke (B IOPUANYECKON Hayke, MPAaKTUKE, OOBIIEHHOM CO3Ha-
HUHW) — CTaTyC MaTepHaIbHOTO... TakuM 00pa3oM, paBo B 11eJIOM (Kak U OTAeTbHAs
HOpMa) BBICTYIIaeT B KAYECTBE CyObEKTUBHOI'O U OOBEKTUBHOI'O OJTHOBPEMEHHO, HO B
pa3HbIX OTHOIICHUSX, pa3HBIX KOHTEKCTaxX. Jlanee aBToOp JienaeT ele 0JHO yTBepxkKe-
Hue: «OTpaxeHue NpaBoM JEMCTBUTEIBHOCTH OT YUCTO MO3HABATEIBHOIO OTPAKEHUS,
OHO SIBJISIETCS Pa3HOBUIHOCTHIO HOPMATHBHO-OIIEHOYHOTO OTpaxkeHus». HopMma rpasa,
OTMEYaeT Y4YEHbI, HEe MO3HaBaTeNbHAs KAaTEropus, OHA BBINOJIHSIET MPAKTUUYECKYIO
(GYHKLIUIO perynupoBaHusi oOIIecCTBEHHBIX oTHouieHui. [IpaBo, — momeMusupys c
A.A. Y1akoBbIM, OTMEYAET aBTOP, — HUYET0 HE MTO3HAET, OHO CaMO — OOBEKT MO3Ha-
Husi. ECTh U ellle psjl BaKHBIX OIIEHOK IPaBoBOii AeifcTBuTenbHOCTH . CIIOBOM, 3TO
npoussenenue A.®. Uepaaniena ectb riyOOKO apryMEeHTHPOBaHHASI XapaKTEPUCTHKA
mpaBa. 9TO METOJOJIOTMYECKHE OCHOBBI JIJISl UCCIIEOBAHNS COBPEMEHHOM ITpaBOi Ma-
TEpHH.

3aBepias, oTMeuy, koneuHo, A.D. UepraHieB — HeNpeB30HACHHbII TEOPETUK
npaBa Hamleld COBpeMEHHOCTH. Ero HayuyHble TpyAbl TPeOYIOT CHCTEMAaTH3allMd |
nepensaanus. B 3Toii cBs3M 00pamarck K pPyKOBOACTBY Y pabCKOTO TOCYIapCTBEH-
HOTO IOPUIMYECKOTO YHUBEPCHUTETA, Iie paboTai y4eHbld, ¢ TPOChOOH BBICTYIHTD C
WHULMATUBOM B JieJie BhIITyCcKa ero «M30paHHoro».

TBopueckoe wHacnenue A.D. UYepnaHueBa BEIMKO H  COJAEPKATENHHO,
0€3yCIIOBHBI €r0 METOI0JIOTHYECKAsi BRIBEPEHHOCTh U apTyMEHTHPOBAHHOCTD. TPY/IbI
aBTOpa, NOJYEPKHY, HYKAAIOTCS B MEPEU3AaHUHU, a €r0 KOHLUENIUH U JOBOJABI — B
Hay4HOM 00cyxieHnH. C yJOBIETBOPEHHUEM OTMEUY, YTO MEPBHIii IIar B ’TOM Harpas-
neHun yxe caenad. He Tak naBHO MexpernoHasnabHasi acCOLUALMS TEOPETHUKOB TOCY-
napctBa u npaBa (MpkyTckoe permoHanbHOe oTieneHue) u balikanbckuil rocynap-
CTBEHHBIN YHUBEPCHUTET (MHCTUTYT IPAaBOBBIX UccienoBanuil), @oun «Ilpaso u gemo-
KpaTus» TPOBENM BCEPOCCHUMCKUN HaydHO-TeopeTnueckui «Kpyrmbeiii ctom» «Ilpo-
OJIeMBbI TOJIKOBAHUS TpaBa: BOMPOCHI TEOPHH U MPAKTHKW», TOCBSIIECHHBIA MaMSITH
npodeccopa A.®. Uepnanuesa®. Ha Moif B3rsaz, o6cyxkaeHne npodaeM TOIKOBaHHUS,
B CBETE CKa3aHHOT'O II0 3TOMY BOIIPOCY YYEHBIM, MPOILIO IIIOAOTBOPHO. [loxkemaem
YCIEXOB TAKOT'0 TUIAHa MEPOTPUATHUSIM.

Maro ko 3Haert enie 00 ogHoM TBopUeckoM gape A.D. YUepnaniera — 310 co-
YHHUTENILCTBO B CTUXAX CKa30K M Obuieil. O1Ha U3 HUX MHE OY€Hb TIOHPABUJIACH, B HEH
Kakas-To TallHa ¥, JyMato, 371ech Anekcanap OEmopoBrd U3I0KUIT CBOIO Onorpaduro,

3 Cwm.: Yepoanyes A.®. Vkas. cou. C. 100—108.
34 Cwm.: Ilporpamma «Kpyriioro cronay» «[IpoGieMbl TOJIKOBaHHS IPABa; BOIPOCHI TEOPHH U MIPAKTUKH (IAMSTH
npodeccopa A.®. Uepnaniesa)y.
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CyIs0y, BOGHHOE H TIOCIIEBOEHHOE JINX0JIeThe. Peus nnet o ckaszke-0bimu «1llen commar
1oMoit»*°. BOT 3aKiIr04UTeNBHBIE CTPOKH (HE O cebe M aBTop cKasall cieayomee?):

V3K He maxHET MHOTO JIET

B nepeBenbke TOM yepTIAMHU.
JKHuB coaTHK UM HET,

MpI He 3HaeM 3TO CaMU.

To, 4TO Ham Tenepr U3BECTHO,
9TO TO, YUTO MOBCEMECTHO

O genmax ero OTHBIHE

IIaMsaTh JONITO HE OCTHIHET.
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OH 6bIn nyywunm cpeam Hac. NMamAaTn Hawero agpyra U copaTtHUKa —
Butanua Bacunbesuya besbaxa (1947—2021)
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AnHoTanus. Tak yX yCTpOeHO, 4TO HOUTHHHBIA MacIITad TMYHOCTH YIEHOTO HAUWHACIIH TIOHH-
Marthb II0CJIe €T0 YXo0/1a U3 )ku3Hu. Butanuii BacunseBuy besbax ymen ot Hac 25 urons 2021 r., 3aBepus
CBOH KM3HEHHBIH IIyTh B CAaMOM PacLBETE CBOETrO TaJaHTAa Y4E€HOI'0, OPraHU3aTOpa HAyKU U Iearora.
Cratbs nocssieHa namata npogdeccopa besdaxa. IIpoananu3upoBaHbl OCHOBHBIE HAllpaBIeHUs Hayd-
HBIX HCCIICIOBAHHUH, BKIIAJ B POCCHICKYIO IUBIIMCTHKY, apOMTPaXXHBIN IpoIecc U MeXTyHapOmHOEe
YacTHOE TPaBo.

KnaroueBnble c10Ba: IUBUINCTHKA, TOPrOBOE MpaBO 3apyOeKHBIX CTpaH, TPakIaHCKOE TIPaBo,
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Information Article

He was the best among us. In memory of our friend and colleague —
Vitaly Vasilyevich Bezbakh (1947—2021)

Mikhail N. Kuznetsov'"'><

Peoples’ Friendship University of Russia (RUDN University), Moscow, Russian Federation
Pkuznetsov-mn@rudn.ru

Abstract. It just so happens that you begin to understand the true scale of a scientist’s personality
after his death. Vitaly Vasilievich Bezbakh left us on June 25, 2021, completing his life path in the prime
of his talent as a scientist, organizer of science and teacher. The article is dedicated to the memory of
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«Hyoicnoe cmpemucy 0enams necKum,
a MAKNCEN0Ee — HEHYHCHOIMM'

Bcest TpynoBas u HayuHast )ku3Hb Butanus BacuibeBuua rocie ciy>k0bl B apMHUH
obuta TecHO cBsizaHa ¢ PYJIH u mpexae Bcero ¢ kadeapoit rpakIaHCKOTO MpaBa |
Tpolecca ¥ MeKIyHapOJHOTO YacTHOTO Ipasa’. 371ech, 10C/Ie OKOHYAHHsS HAIIErO
YHUBEPCUTETA, OUHOM aCUPAHTYpPhl M YCHEIIHOW 3alUThl KaHIUIAaTCKON JuccepTa-
MU OH TPOIIEN MyTh OT acchcTeHTa Kadenpsl 1o npodeccopa. UmMenHo 31ech, Ha
¢dakynbrere, padotas B 1978—1980 u 1982—1995 1T. B MOMKHOCTH 3aMECTUTEIS
JeKaHa (akyJibTeTa 3KOHOMHUKH M IpaBa 10 yu4eOHOW paboTe, OH BbIpaboTai B cede
KayecTBa OpPraHM3aTopa HayKH, y4eOHOro mpolecca, yMEeHUs: MOHUMATh JII0/IeH pas-
HOT'O YPOBHS 3HaHUH, )KU3HEHHOI'O OIBITA U STHUYECKON U PEIIMTUO3HON KYJIBTYPBI.

B 1996 r. on Bo3riaBun Kadeapy rpakIaHCKOro U TPYHOBOrO IpaBa’, MPHHAB
ee OT OJHOrO M3 CaMbIX SPKHX LMBWIMCTOB HAaIIero BpeMeHH — mpodeccopa
B.K. ITyuuHckoro.

3a rozipl pyKoBOICTBA KadeIpoii OH cTal HACTOSAIIMM (IarMaHOM HaIllero KoJ-
JIEKTUBA, €r0 AyLIOH M JIOKOMOTHBOM 10 MHOTMM HalpaBICHUSIM Hay4YHOU AEATEIbHO-
CTH U TIPETIO/IaBaTEIILCKOU PaOOTHI.

B 1997 r. eMy nprcBO€HO 3BaHUE MIOYETHOI'O PA0OTHHKA BBICIIEr0 Ipodeccuo-
HasibHOTO 00pa3zoBanus Poccuiickoii deneparyu.

OO6nmagast TBITIIMBBIM YMOM, JOOPOTOM, TOOPOKENATEIBHOCTHIO, CTPEMIICHHEM
MIOMOYb KaXJIOMy, KTO K HeMy oOpamiaicsi, ¥ KOJOCCAJbHOH CaMOAWCIHUILTHHON
1 paboTOCIOCOOHOCTBIO, OH CyMeJ OCBOUTb, BMECTUTh B CE€0sl U COXPAaHUTh B UUCTOTE
710 caMOW CMEpPTH BCE caMble JIydllINe KaueCTBa POCCUHCKOTO YYEHOTO: NMPelaHHOCTb
JIeTTy, YACTOTY MBICIIEH, IIUPOYAWIINA HAay4YHBIM KPYTO30p M SHIMKIONEINYECKUE
3HaHUs OT TEOPUH MPaBa J0 CUCTEMHBIX 0000IIEHUH TPOUCXOAAIINX B CTPAHE U MHUPE
MPABOBBIX MPOLIECCOB U SBJICHUI IOPUAMYECKOTO CBONCTBA.

! Ilesus B.B. Bes6axa.

2 Tlpexuee HasBaHue: Kadeapa TPAXKIAHCKOTO M yTOJOBHOTO TIPaBa; MPaXKIAHCKOTO U TPYA0BOTO
npasa.

3 [IpesxHee Ha3BaHME KaeaphL.
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OH 00U JKHU3HB, JTIOOWI CEMBI0O — JKEHY W JIeTeH, HUKOT/Ia He YIOTPeOIsuT
OpaHHBIC CJI0Ba B 4e-THOO0 ajpec, EHWT FOMOp, YMEI CIyIIaTh U CIBIIIATh cobece-
Huka. JlroOumelit nesu3 Butanus BacunbeBuua: «HykHOE CTpeMHCH J1eNIaTh JETKUM,
a TSHKEII0e — HEHYKHBIMY.

Ero nexuuu, ceMuHapspl, €ro yMeHue o0aThCsi ¢ aCHUpaHTaMu U CTyIEHTaMH,
MPEICTaBISIBIIMMHU pa3Hble CTPAaHbl U HAPOJbl MUPA, OYIWIIM B HUX HAy4YHYIO MBICIIb,
J000Bb K MPaBy, OTBETCTBEHHOCTH 32 CBOM MOCTYNKH, ((OPMUPOBAIIN JTUYHOCTh U CIO-
COOCTBOBAJIM Pa3BUTHIO HETOAIEIbHON M00BU K Poccun u ee Hapoay. Takum Obul 1
TaKUM OCTaeTcs B HalMX cepaunax Burammii BacunbeBnu be3bax kak 4enoBek, Kak
HAaIll COBPEMEHHUK.

Hayunas xu3Hb, a TOUHEE €ro KU3Hb B HAyKe, Hadajlach M MPOXOJIMia B HAIIEM
yHHBepcuTeTe. B mocnennue necsTuneTus, o00OraTHB IIMBHIMCTUKY CBOUMH Tiy0o-
KHMH Hay4YHBIMU pa3paboTKaMHu, OH CTaJ 110 UCTUHE BU3UTHOW KAPTOUYKON YHUBEPCH-
tera. Butanuit BacunbeBud Biiazies1 HECKOJIBKUMHU HHOCTPAHHBIMU S3bIKAMU: aHTJIAN-
CKUM, TIOPTYTaJIbCKUM, UCTTaHCKUM, (ppaHIry3ckum. Ero 3Hanu no myGnukamnusm u Ha-
SBY BO MHOTMX Hay4HBIX U 00pa30oBaTeIbHbIX IIEHTpax 3amnaga u BocToka, B apabckux
crpanax u Kurae. OH unTas JeKIMU 1O TPaKJAHCKOMY MIPaBy U aKTUBHO y4acTBOBAJI
B HayuHbIX (opymax B MexnyHapoanom Yuusepcutetre CIHA (Can-Zuero),
Ka6o-Bepne, Ucnannu (MynununansHelii yauBepcutet Banencun), ['anbl, AHTOIMBI,
I'Bunen-bucay u 1pyrux crpaHax.

W3 Gonee cra myOnuKaluii Ha caMble aKTyalbHbIE TIPOOJIEMBI [IPaBa, €ro HaAyKH
U IOPUIMYECKOro 00pa30BaHMs Ha NMEPBBIN TIaH BHIXOIAT MOATOTOBJICHHBIE C €T0 y4da-
CTHEM yueOHUKHU U yueOHbIe T0co0Ms 110 IpakJaHCKoMY ITpaBy Poccuu u 3apyOexHbIX
CTpaH, B HEKOTOPBIX U3 KOTOPBIX OH SABJISUICS TJIaBHBIM Pa3pabOTUYMKOM U OTBETCTBEH-
HBIM pemakTopoM. K ux umcnmy cienyer oTHecTd ['paxiaaHCKoe NpaBo: Y4eOHHK
(Konnextus aBTOpoB): B 3 T., BhlEAee B ABYX u3aanusx (2016 r.); I'paxxnaHckoe
npaBo: yueOHUK: B 2 4. (2004—2007); I'paxkiaHCKO€ ¥ TOProBO€ MPaBo 3apyOesKHBIX
cTpaH: yueoHoe ocodue (2004—2006); [Tocrareitnbrii kommeHTapuii k gactu [ ['pax-
naHckoro kogekca Poccniickoit deneparuu (2002 u 2005 rr.).

Ha »tux yuyebHuKax u y4yeOHbBIX MOCOOMSIX ObliIa MOATOTOBJIEHA Lieias Iesaa
POCCHUICKHX U 3apyOEKHBIX IOPUCTOB, HBIHE B CBOEM OOJIBIITMHCTBE OJUIIETBOPSIFOIIMX
[UBIJIMCTUKY CBOMX COOTBETCTBYIOLIMX CTPAH M HAPOJIOB.

B kauecTBe OAHOTO M3 Ba)XHEHININX HAmpaBiIeHUH KadeapalbHBIX HCCIEeI0Ba-
HUH, NpeanoxkeHHbIx Butanuem BacuibeBuuem, cran MeTOJ MHCTUTYLMOHAIBHOTO
WCCIIeIOBaHMs TIpaBa 3apyOexHbIX cTpaH. lIpakTuyecku Bce cOTpynHUKH Kadempbl
mox pykoBoacTBoMm B.B. be3baxa m mpu ero JTMYHOM y4acTHW BHECITH B 3TO HOBOE
HarpaBJIeHUE B IIMBUJIMCTUKE CBOIM JOCTOWHBIN BKJIaA. DTO Kacajaoch HE TOJIBKO TEM
JMCCEPTAIIMOHHBIX UCCIIEA0BaHUHN U pa3pabOTOK, HO M IIMPOKOMACIITAOHOTO KOJIIEK-
THBHOTO HITYpMa MaJIOM3BECTHOTO TIpaBa MPEXkJIe BCEro, HO HE TOJBKO, Pa3BUBAIO-
muxcst cTpas. [IpuMepoM MOTYyT CITyKHUTb TaKHe BBIIIEAIIHNE IO PyKOBOJICTBOM U IPH
HernocpeacTBeHHOM yuactiu B.B. be30axa kak aBropa myOaukamnuu, Kak AKTyasIbHbIe
BOIIPOCHI JTOTOBOPHOI'O MMpaBa M MX OTPaXEHHE B TPAKIAHCKUX KOJIEKCaX CTpaH
Jlarunckoit Amepuku (2013); I'paskmanckoe u Toprosoe npaso EBpomneiickoro Coro3a
(ocHoBHble WHCTUTYTHI) (2010 T.); AKCHONOTHYECKHE W METaWHIMBHyaJIbHbIC
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aCTeKThl B TPAKTOBKE MOHATHUS M Ha3HAUYECHHUSA JOTOBOPA B JIATUHOAMEPHKAHCKOM ITH-
puimuctuke (2013 1.); JloBepurenbHast coOcTBeHHOCTH (1992 T.) 1 iemblil ps APYTUX.

MHorosieTHIEe MHCTUTYILIMOHAIbHbBIE UCCIIEOBAHNUS MpaBa KaK pa3BUTHIX, TaK U
B IIEPBYIO OYepe/b Pa3BUBAIOLIMXCS CTPaH MOYTH BCEra JaBaJIUCh B CPABHUTEIBHO-
[IPaBOBOM ILIaHE MPEKE BCEro B cpaBHEHUM ¢ paBoM Poccun. Otoro TpeboBain Harl
Hay4HBI Typy — npodeccop Butanuii BacunseBuy be30ax, ubu pekoMeHIaluN MbI
BOCIPUHUMAIIH KakK JIOJDKHOE. DTO HANpaBJICHUE UCCIIeI0BAaHUS ITPABOBHIX MPOOIIEM U,
[JIaBHOE, €r0 pe3yJbTaThl MO3BOJIMIN YHHUBEPCUTETY APYXKObI HApOIOB CTaTh HpH-
3HaHHBIM B MHpE y4eOHBIM U HAYYHBIM [IEHTPOM MHCTHTYIIMOHAIBHBIX PABOBBIX pa3-
paboTOK CpaBHUTENBLHO-NIPABOBOTO Xapakrepa. Burtanuii BacunbeBuu bezbax cambim
BHHUMATENIbHBIM 00pa3oM MPOCMATPUBAI BCE PE3yJbTAThl HAIMX UCCIEAOBAHUM, 1O~
HUMas BCIO MEpy HAayYHOH OTBETCTBEHHOCTU KOJUIEKTHBA KaeAphl U €ro JIMYHO KaK
PYKOBOIMTENS 32 KaU€CTBO MOIYYEHHOIO Hay4dHOro pesyibTara. [Ipogeccop besdax
ObLT JOKOMOTHBOM 110 MHOTMM HampaBJIeHUAM JesiTeIbHOCTU. [10]] ero pykoBoICTBOM
3aMTUIIOCh 6osee 20 KaHIUAATOB U IOKTOPOB HAYK.

OtnaBast JODKHOE MHCTUTYLMOHAJIBHOMY IIOJIXOAY B IpaBe, IHpodeccop
B.B. be36ax u pykoBOAMMBIN MM KOJUIEKTUB HUKOTJA HE OCTaBIsUI 0€3 BHUMaHUS
CHCTEMHBII MOAXO0J] K HU3YyYCHHIO OTEYECTBEHHOI'O M B OCOOEHHOCTH 3apyOeKHOTO
npaBa. SIpKUM MPUMEPOM 3TOTO HAIPABJICHUS SBISIIOTCSA YI€OHUKU U y4eOHBIE 1OCO-
OUs IO TPaXKTAHCKOMY IPaBYy, YKa3aHHBIC BBIIIE, HO U LENbIA PAJ IpyTUX HE MEHee
3HAYMMBIX IyOJIMKaIMid, TOArOTOBIECHHBIX Buranuem BacunbeBuuem mudHO 1100 B
COABTOPCTBE ¢ wieHamu Kadenpsl. Cpean HUX Takue, kak Moaenupyromuii Gpaxkrop
KOAU(UKAUU TPaXKTAHCKOIO 3aKoHojaTenbcTBa B DkBagope (2019 r.); JokrpuHa
«Regulatory taking» B cepe nmpaBoBoro peryimpoBaHHsi OTHOLIEHHH COOCTBEHHOCTH
Ha HeasmwkuMocth B CHIA (2019 r.); IlpoextupoBanue ['paxxgaHckoro kKogekca B
Yunu (2018 1.); mpaBo crpan JlatnHckoit AMepukn: Koaudukamus MaTepruaibHOTO U
MPOLIECCYaTbHOrO0 Tpaxaanckoro npasa (2013 r.); I'pakganckoe U rpaskIaHCKOE MPo-
neccyanbHoe mpaBo B Poccuu u 3apyOeXHBIX CTpaHaX: TCHICHIIMH Pa3BUTHS U TIEpe-
Mmens! (2010 r.); ITpuHIUn «0OIIECTBEHHON MONE3HOCTH» KaK OCHOBAHHE MPHUHYIHU-
TEIBHOIO OTUYKACHHUS COOCTBEHHOCTU B IOPUIUYECKHX CHCTEMaxX JaTMHOAMEPUKAH-
ckux crpad (1997 r.). B KOHTEKcTe CKa3aHHOTO 0CO00 CIIEYET OTMETHTh JOKTOPCKYIO
mrccepranuio Butanus BacunseBnua be306axa, BeinonHeHHYI0 Ha TeMy «YacTHast co0-
CTBEHHOCTh Ha 3eMIII0 B cTpaHax JlaTuHCkoil AMepuku (IpaBOBOE PerysiMpoBaHuE),
3amuiieHnyo B MI'Y um. M.B. JlomonocoBa B 1997 r.

Eme onnum HanpaBienueM Hay4yHbIX uccienoBanuii B. B. bez6axa nuBunucTu-
YECKOI'o XapakTepa cTajl IpUCTallbHbIN aHanu3 npasa Eponelickoro Coroza. Cpenu
00poro aecsTka myOarKaIuil oJe3HO0 OTMETHTD B ATOM CBSA3H Takue, Kak EBpormeii-
ckuii Cynm: oOmias XapakTepuCcTHKAa W 3HAUYEHWE TPHUHIIUIOB, 3aKPETUIIEMBbIX HM
B 00JIaCTH MPaBOBOT'O PETYJIMPOBAHUS OTHONICHUH B cepe rpakKIaHCKOTO U TOPro-
Boro obopota (2012); loroBopHoe mpaBo EBpomeiickoro Coto3a; I[Ipuniunsr EBpo-
netickoro moroBopHoro mpasa (2011); ToproBoe npeAacTaBUTENLCTBO U OCPETHUYIE-
cTBO B ipaBe EBpomneiickoro Coro3a (2011); 3amuTa npas motpeduteneii B EC (2011);
EBponeiickuii cyn npaBocyaus (2011).

Cpenu 1pyrux 10CTHKE€HUH HayuyHOU Mblciu nipodeccopa B. B. bezbaxa, mocra-
BUBILIUX €r0 B PAJ JIyYIINX IUBWJIMCTOB HAILIETO BPEMEHH, CIEAYeT OTMETUTh €Tro
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paboTsI 1o MpobaemMam apOouTpaka y Hac B CTpaHe | 3a pyOe:KoM. DT paboThl HACHI-
IIeHBI JIMYHOH orleHKoi B.B. bez6axa He TOIhKO Kak y4eHOTo, HO U KakK MPaKTHKa.

MHoro et oH SBISUICA Cylbeii-apOuTpoM MekIyHapOAHOTO KOMMEPUYECKOro
apOutpaxkHoro cyna npu Toproo-npomsinuieHHoH nanare PO u, Gonee Toro, sBIscs
[Ipencenarenem Tperelickoro cyna, aedcTBoBaBmiero moj srujoi Coepbanka PD.
Hwmenno atum o0bsicasiercs TpedoBanue B. B. bez0baxa ko BceM HaM B 4acTH MPUIAHUS
HAIlIUM HAyYHBIM UCCIICAOBAHMSIM Ka4eCTBa CBS3aHHOCTH C MPAKTHYECKUMH HYKJIaMH
KaK CTpaHbl, TAK 1 KOHKPETHOTO YYaCTHUKA TPAKIAHCKOTO 000poTa.

MpI Bce m00HIIN €T0 ¥ TOPAMIUCH IpyK00ii 1 cOBMeCTHOU paboToii Ha Kadenpe
u B FOpuamueckom nucturyte PYIH. OH 6e3ycnoBHO ObUT TyUIIMM Cpeu Hac, 00
00BsUT B ceOe IEeTyI0 AI0XY CTaHOBJICHHUS ITUBIIIMCTUKH B TopedopmenHoi Poccum.
BozmanguM nomxHOE 3TOW HE3aypAIHOW JTMYHOCTH, YEH OTPOMHBIN BKJIAJ B HAyKy U
o0pa3zoBaHMe HUKOT/Ia HE NCUYE3HET B MaMsATH COBPEMEHHUKOB Buranus BacunbeBnya
be3baxa 1 HaMIUX MOTOMKOB.

00 aBTOpE:

Ky3neyoé Muxaun Hukonaesuuy — HOKTOp IOPUAMYECKUX HayK, Ipodeccop, mpodeccop
Kadeaphl TpakIaHCKOTO IpaBa | IMpolecca M MEXIyHapOAHOTO YacTHOTO TpaBa, FOpuamdeckuii
MHCTUTYT, [loueTHBIN pabOTHUK BBICIIETO MPOodeccHoHaIbHOTo 00pa3oBanus PO, Berepan PY/IH,
Poccuiickuif yHuBepcuTeT ApykObI HaponoB; Poccuiickas @eneparms, 117198, r. Mockaa,
yi. Mukiyxo-Maxkuas, 1. 6
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MHpopmMaymoHHada ctatbs

O630p eBpONENCKOro 3akoHogaTenbCcTBa B 0651acTu co3gaHus
1 (hyHKLLMOHMPOBAHUSA PErMcTPOB HaceneHus

N.A. Tpopumen<

[oconbcrBo Poccuiickoit deaepanuu B Koponesctse Ucnanus, 2. Madpuo, Hcnanus
P<kosareva-khv(@mail.ru

AHHoTauus1. [IpencraBieH aHanu3 eBpONEHCKOro 3aKOHOAATeNbCTBA B chepe co3aanus u GpyHk-
OUOHUPOBAaHUSI HHPOPMAIIMOHHBIX CHCTEM y4eTa HaceJeHHUs. ABTOP YTBEPXKIAET, YTO yUeT HaCeIeHHs
o0ycaBiuBaeTcsd HEOOXOAUMOCTBIO PEIIEHUS] MHOXKECTBEHHBIX BHYTPUIOCYAaPCTBEHHBIX YKOHOMHYE-
CKHUX, COIHANBHBIX H JeMOTpadMyecKuX BOIPOCOB, a TAKKE W TIOOATBHBIX MPOOJIEeM YeIoBeYeCTBa.
B kauecTBe OCHOBHOIO KpuTepHs oTOopa Obutd cBenenus Cratuctudeckoit komuceuu 1 Komuccuu o
HapoznoHaceneHuto OOH o mpemocTaBieHNH TOCY IapCTBAMH IAHHBIX O HACENCHUH U KIJIHIIHOM (oHze
UCKJIIOYUTENBHO U3 TOCYJapCTBEHHBIX HH(POPMALMOHHBIX cucTeM. IIpoBeieHHOE HCcCIen0BaHue 03BO-
JUJIO CHeNaTh BBIBOA 00 OTCYTCTBHH €JHHOOOPA3HOTO IMOIXO0Ia B IPAaBOBOM PETYIHPOBAHUH ydeTa
HaceJIeHHsl Ha HallMoHaJbHbIX TeppuTopusix EC. B Hactosmee Bpemst B ABctpuu, benbrun, Benrpumy,
Hanun, Ucnanauu, Hunepnannax, Hopseruu, [lIBeunu, @paniyu u OUHASHANHA CO3/1aHbl U (QYHKIINO-
HUPYIOT €JJMHBIE PETUCTPBI, COACPIKAIINE CBEJICHHS O HAaceleHHU. XOTs Ha3BaHUs MH(OPMAIIMOHHBIX
CHUCTEM W Pa3INYaIoTCs, HO 00IIee TO, YTO MOJUYEPKUBACTCS MyOIMYHBIN XapakTep peecTpoBor HHPOP-
MaliM, OHa MHTETpUpOBaHa M YHU(UIMPOBAaHA Ha BCEHl TEppUTOPHU, B HA3BAHUAX HCIIOJB3YHOTCS
TEPMHHBI «LEHTPANBHBIIN» U «HAIMOHAIBHBIM». ABTOP 3aKIIOYacT, YTO M3yUYCHHE MHUPOBOTO OIBITA
CIOCOOCTBYET COBEPIICHCTBOBAHUIO COOCTBEHHOI'O 3aKOHOAATENbCTBA U IPABOIPHUMEHEHHS B COOTBET-
CTBYIOIIEH 007acTH OOLIECTBEHHBIX OTHOIIEHHWH, YTO OCOOEHHO aKTyalbHO B CBSA3U C INIPUHITUEM
®denepanbroro 3akoHa oT 08.06.2020 Ne 168-D3 «O exuHoM denepaibHOM HHPOPMATTMOHHOM PETHCTPE,
coJiep KallleM cBelleHHs 0 HaceneHun Poccuiickoil Denepanum».

KaioueBble cjioBa: HHPOPMALMOHHBIN pecypc, yUeTHbIE CHCTEMBI, PETUCTpP HACENeHNUS, HICHTH-
(UKaAIMOHHBIH HOMEP TPaKIaHUHA
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Information Article

Overview of European legislation in the field of creating
and functioning of population registers

Irina A. Trofimets><

Embassy of Russian Federation in the Kingdom of Spain, Madrid, Spain
P<kosareva-khv@mail.ru

Abstract. The article offers an analysis of the European legislation in the field of creation and
functioning of information systems for population registration. The author argues that population
accounting is conditioned by the need to solve multiple domestic economic, social and demographic
issues, as well as global problems of mankind. The information of the UN Statistical and UN Population
Commissions on population and housing stock based on the states’ information systems formed the main
selection criterion. The conducted research allowed us to conclude that there is no uniform approach in
the legal regulation of population registration in EU national territories. Austria, Belgium, Denmark,
France, Hungary, Iceland, Netherlands, Norway, Sweden and Finland have established and operate
unified registers containing information about the population. Although the information systems differ,
the common feature is that the public nature of the register information is emphasized; it is integrated and
unified throughout the territory, the terms “central” and “national” are widely used. The author concludes
that the study of world experience contributes to the improvement of national legislation and law
enforcement in the relevant field of public relations, which is especially relevant in connection with the
adoption of Federal Law No. 168-FZ of 08.06.2020 “On the Unified Federal Information Register
containing information about the population of the Russian Federation”.

Key words: information resource, accounting systems, population register, citizen identification
number
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BBegenue

[Toctpoenue rnodamsHOr0 MHGOPMALMOHHOTO OOIIECTBA MpEANoIaraeT u3me-
HeHue (opMarta MPaBOBOTO PETYJIMPOBAHUSA OOIIECTBEHHBIX OTHOIICHUH, BKIIOYAs
yuer HaceneHus. OO030p 3apyOeKHOTO OIBITA MO3BOJSIET IO-IPYrOMY OIICHHUTh
COOCTBEHHBIE HAIIMOHAILHBIE HOPMATUBHBIE ITPABOBBIC AKTHI M IPAKTUKY MX ITPUMEHE-
Hus. [IpencraBnseT Hay4HBI W MPAKTUYECKUN MHTEPEC 3aKOHOJATEIbHOE pelIeHUe
BOIPOCA YUYeTa HACEICHHUS B HEKOTOPBIX €BPONEHCKUX TOCYAaPCTBAX.

0630p esponeiickoeo 3akoHooamenvcmea 6 cepe yuema Hacenenus. Ilocne
npoBeneHus nepenucu HaceneHus 2000 r. B ABCTpuM ObUIO MPHHSATO pEIICHUE
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o cosnanuu LlenTpanbHoro perucrpa xwureneii (Zentrales Melderegister — ZMR)'.
VIMeHHO maHHBIE MEPENUCH MOCITY>KIJIN OCHOBOHU JUIsl CO3JaHUsI HOBOTO MH(OpMaIu-
OHHOT'O pecypca, COAEPKAIEro yCTAHOBOYHBIE JAHHBIE O JIULE U €r0 MECTE KUTENb-
ctBa. LIeHTpaibHbIA PErucTp )KUTENIEH — 3TO MyOIUYHBIH PETHCTpP, B KOTOPOM COAEP-
XuTcsl nH(popManus 000 BceX JIMIAX, MPOKUBAIOLINX WIH MPEObIBAIOIINX HA TePPH-
Topun ABcTpuu. JlyiuTenbHOE BpeMsl aJIMUHUCTPATUBHBIA y4eT Ipa)JaH MPOU3BO-
JWIICS UCKIIOYUTEIBHO TEPPUTOPHAIBHBIMU MOJULEHCKUMU opranamu, ¢ 2003 r.
NepBOHAYalIbHAsl perucTpanus ObUia JeerupoBaHa aMHUHUCTPALMSAM MYHUIUIATb-
HBIX 00pa3oBaHMi, KOTOpBIE 1ociie coopa u 00pabOTKU JOKHBI IIepeaBaTh JaHHbIE
B LlenTpanpHbiii peructp xureneil. Kpome opraHoB MECTHBIX OpPraHOB BIACTH, OTBET-
CTBEHHOCTb 3a HAIIOJHEHHME PErucTpa JIEKHUT Ha YIPABICHUAX MYHHULHUIIAIUTETOB,
opranax 3AI'C u murpannoHHbIX ciyx0ax. MHbopMamoHHO-KOMMYHHKAITMOHHBIE
TEXHOJIOTMH MO3BOJISIIOT aKTyaJM3UpOBATh JaHHbIE ONEPATUBHO. AJAMHHHUCTPATOPOM
Ha3Ha4eHO MMHUCTEPCTBO BHYTPEHHUX /1€ ABCTPHUHM, TaK HA3bIBAEMBbIN TEXHUYECKUI
orepatop WHPOPMAUMOHHOW cucTeMbl. KakIplii TpakJaHUH HMMEET YHUKAIbHBINA
YYETHBI HOMEp, KOTOPbII aBTOMAaTUYECKH MPUCBAaUBAETCs KoMIbioTepoM. Hamnuue
HOMepa MO3BOJISIET UACHTU(DULMPOBATH IPasKIaH MPH BbIaYe TOKYMEHTOB, y10CTOBE-
PAIOLIUX JIMYHOCTh, U 00ECTIEYNBATh UM JIOCTYI K TOCYAapCTBEHHBIM yciyraMm. Llen-
TPaJIbHBIN PETUCTP JKUTENCH SBISETCS AMHCTBEHHBIM HCTOYHUKOM IS DJIEKTPOHHBIX
oOpaleHuil Tpa’kaH K opraHaM BJIacTU (3JEKTPOHHOMY IpaBUTeNnbCTBY). MH(popma-
Ul U3 PErHCTpa MPEAOCTaBISIETCS BO3ME3THO 4YacTHBIM jmuam. Ilpsmoii moctyn
MPEOCTABISAETCA IO 3arpocy OT OaHKOB, CTPaxXOBBIX OPraHU3AIMii, HOTapUYCOB,
a/IBOKaTOB, MOBEPEHHBIX B nenax (mpexncrasureneid). MHdopmanumonHas cucrema
peructpa mo3BosseT pemarbh 3(Q(EKTUBHO pPsii BHYTPUTOCYAAPCTBEHHBIX 3371a4:
CIHCKH M30MpaTtesell, peecTp HaIOTOIIaTebIIMKOB, YUYET BOCHHOOOS3aHHBIX, OIpe-
JIeJICHUE COLMAIbHOM MOMOIIY HACEJICHUIO U MPOY.

KoponesctBo benbrus BXOAMT B YHUCIO MEPENOBBIX CTpaH, II€ HAa CMEHY
Perucrpa nacenenus (1846 r.), npuHUMas BO BHUMaHKE MTPOTPECCUPYIONTY IO KOMITBIO-
TEepPU3ALHUI0 aJIMUHUCTPATUBHBIX MPOLIECCOB, HAOMPAIOIIYIO CHIIy C CEpPEeIUHBI MPO-
1LI0T0 BeKa, ObL1 co3aan HarmonanbHelil peructp?. B HacTosimee Bpems, 10001t rpax-
JAHUH, UMEIOUIMM 3JIEKTPOHHOE YJIOCTOBEPEHHUE JIMYHOCTH, MOXKET YCTAHOBUTh
npunoxenue My DOSSIER (nporpaMmHoe o0ecrieueHue ¢ opuiuansHoro Beo-cainTa
mondossier.rrn.fgov.be), KOTOpOE MO3BOJISIET MPOBEPSTH CBOIO MH(popMmarmio B Haru-
OHAJILHOM PETUCTpPE, COO0IIATh 00 OMMOKaX, aKTyaIU3UPOBAaTh KOHTAKTHBIE TaHHBIE,
y3HaBaTh, KAKHE OpPraHU3aluu 00palIaIiCh K JMYHBIM JaHHBIM 3a TOCJIEAHNE IECTh
MecsIeB, OecIIaTHO CKauyuBaTh WJIM pacleyaThiBaTh 3JCKTPOHHBIC CHPAaBKH U3
peecTpa, JOKYMEHTBI TPaKTaHCKOTO cOCTOsHUS, oopmiieHHsie mocie 31.03.2019.
Konuenus 6enbruiickux BlacTel B OTHOIICHUH PETUCTPA 3aKIIFOYAETCS B TOM, YTO,
Mpekae Bcero, oH paboraer s mroged. Kaxkmend, KTO mpokuBaeT B benbrum,

! Verordnung des Bundesministers fiir Inneres iiber die Durchfiihrung des Meldegesetzes (Meldegesetz-
Durchfiihrungsverordnung — MeldeV) StF: BGBL. II Nr. 66/2002. Pexxum noctyma: https://www.ris.bka.gv.at/
GeltendeFassung.wxe? Abfrage=Bundesnormen&Gesetzesnummer=2000180 (mara oopamenus: 22.06.2021).
2 Loi du 8 aolit 1983 organisant un Registre national des personnes physiques u Arrété royal du 3 avril 1984
relatif a I'acces de certaines autorités publiques au Registre national des personnes physiques, ainsi qu'a la tenue
a jour et au controle des informations: Pexxum moctyma: https://www.ibz.rrn.fgov.be/fr/registre-national/
reglementation/lois-et-reglementation (nara oopamenus 25.06.2021).
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UACHTUQHUINPYETCS 110 YHUKAIbHOMY HOMEpY. B MyHHMIMDanuTerax >KUTeId B COOT-
BETCTBHUHU C UX T'PAXKJAHCTBOM PETUCTPUPYIOTCS TMOO B pETUCTpe HaceIeHus, 100 B
peructpe mHOcTpaHueB. IlepBuuHas perucrpanusi IPOUCXOAUT IPHU POXKIECHUU WU
[IPU MOJy4YeHUH TpakaaHcTBa. MH(popmanus, npeaocTaBIeHHas BO BpeMs 3TOH peru-
CTpalMH (MMs1, UMEHa, aTa U MECTO POXKJIEHHsI, 10J1, HAIIMOHAJIBHOCTD, aJIpec, ceMeii-
HOE TI0JIOXKEHHE, COCTaB JIOMOXO034HCTBa, Mpodeccus U Mpod.) aBTOMAaTHYECKH Tepe-
naercsi B HanmonansHelit peructp. Ilpu nepsom oOpaiieHun NprUCcBanBaeTCs KaxXI0My
OJIMHHA/IIIATU3HAYHBIN UACHTU(UKAIUOHHBIA HOMep (NISS), BOCIEACTBUN HIHPOKO
HCMOJIb3YEMbIH C TOCY1apCTBEHHBIMH aIMUHUCTPALIUSIMH, HOTApUYCaMH, CyA€OHBIMU
OpraHaMu, CyZeOHbIMH MPUCTaBaMH, OAHKaAMH U CTPAXOBBIMU OpPraHU3aLUSIMU.

B Benrpuu B ctpykType MuHUCTEpCTBa BHYTPEHHUX 11 00pa3oBaH LleHTpans-
HbIi O(UC MO PEerucTpaluy I'pakJaH U BblOOpaM, B BEJIECHHUU KOTOPOIO HAaXOAUTCS
LleHTpasbHbIil peecTp MMEH U CIMCKOB M30upaTesieir’. Kak BUIHO M3 Ha3BaHMs, BEH-
TepCKUE BIIACTH IPECIIEAYIOT CO3/JaHUEM 3TOr0 HH(POPMALIMOHHOTO PECypca He TOJIbKO
y4eT rpakaH, HO TaKkXKe oOecrieueHue MPOBeICHNs N30MpaTEebHBIX KAaMITAHUH Ha Tep-
pUTOpHH CTpaHbl. Perucrpanus npous3BoIUTCS UCKIIOUUTEIBHO BEHIEPCKUX TPaXKIaH
U JIMILI, UMEIOIUX MOATBEPKACHHBIN cTaTyc OekeHIeB. Kpome 0ObIYHBIX yCTaHOBOY-
HBIX JIAaHHBIX (TEKCTOBBIX), B MH(POPMAIIMOHHOHN CHCTEME conepiKarcs ocodbie rpadu-
YyecKHe JaHHbIe 0 JHie — ¢ororpadus U odpaszen noanucu. B HacTosiee Bpems Bes
uHpopmanus onudpoBaHa M CYIIECTBYET B DJICKTPOHHOM BHJE, aKTYaJIH3HPYETCs
€XKEJIHEBHO OpraHaMH, OTBETCTBEHHBIMH 3a IIPEIOCTABICHUE CBEACHUN (OpraHbl
3ATI'C, HOTapuycsl u 1pod.). Jloctyn k 6a3e OTKPHIT JIJIs1 YIOTHOMOYECHHBIX OPTaHOB
BJIACTH B PaMKax uX (yHKUIUH. ABTOPU30BaHHbBIE IpakJaHe Ha O(QUIIHATEHOM caiTe
MMEIOT TPaBO Ha MOJy4YeHHe WH(POpPMAlUU B OTHOIIEHHH Ce0sl JIMYHO U CBOUX
HECOBEPIIECHHOJETHUX JIETEN.

B Koponescrse Jlanus Beaercs LieHTpabHbII peecTp JIuLL, LEIbI0 KOTOPOro sIB-
nsietrcs (pukcalusl OCHOBHOM JTMYHOM MH(OPMALUU I'pakJaH U UX MECTa )KUTEJIbCTBA
JUIS TOCYIaPCTBEHHOT'O YIIPABIECHUS U OKa3aHUs FOCYAAPCTBEHHBIX YCIIyT HACEIEHUIO.
B nHacrosiiiee BpeMst 3T0T MH(MOPMAIIMOHHBIN pecype CyIIECTBYET UCKIIOUUTEIBHO B
snekTponHoM Buje’. HamonHeHue ero mpousBoMTCs OpraHaMH BIACTH MYHUIIMIIAIH-
TETOB, B YbEM BEJIECHUM HAXOJSATCS 3alUCH aKTOB I'PaKJaHCKOI'O COCTOSIHUSA (poKie-
Hue, Opak, cMepTh), JeJIerHpOBaHHbIE MUHUCTEPCTBOM BHYTPEHHUX U COLUAJIBHBIX
Jell. AIMUHHCTPATOPOM peecTpa sBisieTcs JlaTckoe rocy1apCTBEHHOE areHTCTBO, B
0053aHHOCTH KOTOPOr0 BXOAUT pa3BUTHE JAHHOIO HH(GOPMALMOHHOIO pecypca
U OpraHu3ainys nepenayd MHGOpPMALKU U NPEJOCTABICHUS JOCTYyNa yIOJIHOMOYEH-
HBIM OpraHam u JuuaMm. Kaxxnomy 3aperucTpupoBaHHOMY JIMILY IPUCBAUBAETCS HALIU-
OHAJIBHBIN HJICHTU()UKATMOHHBIN HOMEP, COCTOSIINN U3 AeCATH (P, KOTOPHI SBIsI-
€TCS HOMEPOM COILIMAIBHOTO CTPaxOBaHUs rpakaaHuHa. [lepBrie mects mudp — 310
JlaTa poXKAEHUs, IOCIETHIE YEThIPE — 3TO TaK Ha3bIBa€Mble CEpUIiHBIE HOMEpa, KOTO-
pbl€ SBISIIOTCS «CIIy4aWHBIMM», YKa3blBalOT Ha MOJ JMLA (y KEHIUUH MOCIEIHSSA

3 KIM rendelet a kdzponti névjegyzék, valamint egyéb valasztasi nyilvantartisok vezetésérd. 17/2013.
(VIL. 17.). Pexum noctyma: Https://Net.Jogtar.Hu/Getpdf?Docid=A1300017.Kim&Targetdate=&Printtitle=
17/2013.+%28vii.+17.%29+Kim+Rendelet&Referer=Http%3a//Net.Jogtar. Hu/Jr/Gen/Hjegy Doc.Cgi%
3fdocid%3d00000003.Txt&Getdoc=1 (nata obpamenns: 22.06.2021).

4 Bekendtgorelse af lov om Det Centrale Personregister. LBK nr 878 af 14/09/2009. Pexum poctyma:
https://Www.Retsinformation.Dk/Eli/Lta/2009/878 (nata obparuenus: 22.06.2021).
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nudpa YeTHOE YHCIO, a y MYXKUYHH — HEYETHOe). 3aperucTpUpOBAHHBIN HOMEp
YHHKaJICH ¥ UCTIONIB3YETCs I UACHTU(UKAINH JIFOEH, HO HE MOXKET OBITh B KAUeCTBE
€IMHCTBEHHOTO TOKYMEHTA, yIOCTOBEPSIOIIETO JINYHOCTD yenoBeka. /i naentudu-
Kallu{ JIMYHOCTU TPUMEHSIOTCS TAaCTOPT U (MJIK) BOAUTEIHCKOE YAOCTOBEPEHHE.

B Ucnannuu ¢yHKuHoHHpYeT YHU(UIMPOBAaHHAs WHPOPMALMOHHAS CHUCTEMa
[IEPCOHAJIBHOTO yueTa rpaxaad — HalroHanbHbIN peecTp HaceleHus!, B KOTOpOH pe-
THCTPUPYIOTCS, BKIIIOUask H30UPaTEeNbHYIO MTPABOCYObEKTHOCTh, TPAXKJAHCKHE COCTOS-
HUSL ¥ TIPaBOBBIE CTATYCHI JIMI, HAXOJUTCS B BeACHHMH MUHHUCTEPCTBA BHYTPEHHUX
nen’. B COOTBETCTBHH ¢ 3aKOHOJATEILCTBOM O MEPCOHAIBHBIX JaHHBIX HaluoHans-
HBIA peecTp paspemaer oOpabOTKy JHWYHON MHpOpManuu (CBEIEHHs O 370pOBbBE,
rpaXJaHCTBE, MECTE POXKJICHHS, YYaCTUU B PEITUTUO3HBIX U (PHUIOCO(PCKHUX accouua-
LUSX, a TAKXKE CEMEHHOM MOJI0KEHUH ), TOTYYEHHYIO KaK OT CaMOro Ipa/1aHNHa, TaK
U OT TPETHHX JIHII, UMEIOIINX MPaBO €€ MPeAOCTaBIATh. HallmOHATBHBIM PEeecTpoM B
LeJsIX UACHTU(DHUKAIIMH JTHYHOCTH M YJ00CTBA OKa3aHUs TOCYIapCTBEHHBIX (MyHHIIU-
NaJIBHBIX) YCIYT BHEJpPEHA CUCTEMa MEePCOHAIBHBIX MICHTU(UKAIIMOHHBIX HOMEPOB.
WnentuduxanyionHbIii HOMEp MOKET ObITh U3MEHEH TOJILKO B TOM CIIydae, €CII TaKoe
M3MEHEHHE OCHOBAHO Ha 3aKOHHBIX OCHOBAHUSX MM HEOOXOIUMO JUISl UCTIPABIICHHS
omuOKY (OTEeYaTKH) B perucTpanuu. B oTAeIbHBIX CIydasiXx HHOCTpaHHBIC TpaKIaHe
MOTYT MOJyYUTh CHCTEMHBIH HIEHTU(UKATOP, BBIAAHHBI HamuoHaneHeIM peru-
CTpOM, Hampumep, A HaloroobjoxeHus. HalnuoHambHBI peecTp CylecTByeT
UCKITIOUUTEIFHO KaK AIEKTPOHHBIN pecypc Ui 00ecreueH s PeruCTPalui B Ka4eCTBe
OCHOBBI JUISl peajM3allid MpaB M 3aKOHHBIX HMHTEPECOB TIpa)/aH, YTOObI MMeJcs
JOCTYI K CBEJICHHSM B JIFOOOW MOMEHT BPEMEHH. 3aKOH IpeayCMaTpPHUBAET BhIIAUY
ounmaneHbeIX cepTU(UKATOB (CBUIETENBCTB) O POXKAECHUH, 3apETUCTPHUPOBAHHOM
MECTE JKUTEJIbCTBE, CEMEWHOM MOJ0XKEHUHU (OpaK MIIM COXXUTEIBCTBO), OIEKe, TPakK-
naHcTBe U cMepTH. [lepBuyHas peructpaiys ¢ OJHOBpEMEHHOM nepenavyeil cBeieHui
B HarmonanbsHslii peectp, a Takke BblJjaua JOKYMEHTOB HA OCHOBAaHHH 3a()IKCUPOBAH-
HBIX 3alKcell Bo3jaraeTcs Ha OKpY>KHble Komuccapuarbl. [lonaraem, 4ro ¢ ydeTom
qucieHHOCTH HaceneHust (okoio 357 teic. — 2019 1.) Takoii MOIX0/] K peruCTpay 1
y4deTy rpaxaaH 3((eKTUBEH U 1eJ1eco00pa3eH.

C 1850 r. mynunumnanuteram HupepiaanaoB mopy4eHo BeCTH HEMPEPHIBHYIO pe-
TUCTpalMIo HacelleHus: B MyHuIMNanbHOM 06a3e JaHHbIX TUYHBIX nen (Gemeentelijke
basisadministratie persoonsgegevens, GBA). C 2014 r. GBA 0plia IOJTHOCTBIO 3aMe-
HeHa Ba3oBeIM peructpoM Hacenenus (Basisregistratie Personen, BRP)®. Kaxplii,
KTO peructpupyercsi B BRP, moiydaeT CepBUCHBIN (CITyKEOHBII) HOMEp TpakIaHuHA
(Burgerservicenummer, BSN), KOTOpbIii OblIT BBEJICH /711 OPraHU3ALUU U YTIPABICHUS
AJIEKTPOHHBIM TPAPUKOM MEXKTY MTPABUTEIHLCTBOM U TpaXk1anaMu (Hanpumep, B chepe
HAJIOTO00JIOKEHHUS, 3[PaBOOXPAHEHUS] WM MEHCUOHHOro oOecrneueHus). OOcyxna-
eTcsi Bompoc 00 W3MEHEHWW Ha3BaHUS HOMEpa C «CEPBHCHBIN (CIy)KEOHBIN)» Ha
«JIMYHBIN (TpakaaHckuil)». B HacTosee Bpems Hepe3uieHTh (padoTaroue, o0yya-
IOIIMECcs WM HaXOJSIIMEecCs Ha HAIMOHAJIBHONH TEPPUTOPUH Ha APYTHUX 3aKOHHBIX
OCHOBAHUSX) TaKKe MOTryT noiay4yuTb BSN. CepBUCHBI HOMEp yKa3bIBaeTCs Ha BCEX

SLOG um skraningu einstaklinga 13 desember 2019. Nr. 140/2019. Pexum aocryma:
https://www.stjornartidindi.is/Advert.aspx?RecordID=e323c0d6-ft92-4755-adbb-863b01d0e194 (nmara obpa-
menus: 23.06.2021).

¢Wet van 3 juli 2013 houdende nieuwe regels voor een basisregistratic personen (Wet basisregistratie
personen). Pexxum nocryna: https://wetten.overheid.n/BWBR0033715/2019-02-03 (nara o6parenust: 26.06.2021).
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opUIMATBHBIX JTIOKYMEHTaxX, BbIJaBaeMbIX IpakaaHaMm BiacTsamMu Huneprnanios, HO
YKa3bIBaeTCsl HE Ha JIMIEBBIX CTPAHMIAX, YTOOBI HE HApylIaTh KOH(UACHIMATHHON
MH(pOpPMaLMU OTPAaHUYEHHOTO JAOCTyNa. MHUHHUCTEPCTBO BHYTPEHHUX JeNl U OTHOILIe-
HUI ¢ KOPOJIEBCTBOM SIBJISIETCS aIMHHUCTPATOPOM perucTpa HaceneHus. Ha mecrax
MEPBUYHYIO0 PETUCTPALMI0O U YYET OCYIIECTBISIIOT MYHHIMIIAJUTEThI, KOTOpbIE B
peKUMe peaIbHOTO BPEMEHH MPEIOCTABIAIOT 32 UKCUPOBAHHYIO UMH MTEPCOHATBHYIO
MH(OPMALIMIO B IEJISAX aKTyaIU3allluy U TOCTOBEPHOCTH. MYHUIIMTIAIIUTETHI SIBISIOTCS
YIOJIHOMOYEHHBIMH OpTaHaMH NPH PETHCTPALUU AKTOB IPAXKIAHCKOTO COCTOSHHS, a
TaK)Ke IPU PETUCTPALIUU MTOTYYSCHHOTO UMMHUTPAHTOM T'pakJaHCTBa, MU IPU NIEPBOI
peructpanuu npucBamBaercss BSN. MyHUIIMNIAIUTETH OTBEUYAIOT 3a MPOBEPKY BSN
npu oOpallleHuu TpakJaHMHA WIM BO B3aUMOJEHUCTBUU C rocopraHamu. Kaxabrit
MYHUIUIIAIATET O00s3aH BBINOJHATH ABTOMATH3HMPOBAHHOE aJMUHHCTPUPOBAHUE
C HCHOJb30BAHUEM IIPOrPAMMHOIO OOECIEUEHHUs, YTBEPXKIEHHOI0 MUHHCTEpCTBOM
BHYTPEHHUX JI€J1 U OTHOIICHUH C KOPOJIEBCTBOM.

Hunepnanasl BXOZSAT B YHCIO CTpPaH, MPOU3BOISIIMX IEPENUCh HACEICHHS
HCKJTIOUYUTEIIFHO Ha OCHOBE JJAHHBIX PEECTPOBOM MH(POPMALIUH.

B Hopseruu neiictByer 3akoH O perucTpanvy HaceleHus (3aKOH O perucrpe
Hacenenus) ot 09.12.20167, KOTOPBIM yCTaHABIMBAETCA TPEOOBAHHE O CO3IAHMH 1IEH-
TPaJbHOTO PErucTpa, Ha3piBaeMoro HarmonampHbIM peructpoMm. Llempio co3manus
TaKoro MH(GOPMAILOHHOIO pecypca sBIseTCs coAeicTBIE 0€30M1acHOM, IPaBUIbHOM U
3¢ (HeKTUBHOM perucTpai OCHOBHOU JMYHOM HH(pOpManmu o rpaxnanax Hopseruu
U APYTUX JIMLAX, IPOKUBAIOIINX HA HOPBEXKCKOW TeppuTopun. Jlunam, noanexammm
perucTpanuu, MPUCBANBACTCS YHUKAIbHBIN HACHTU()UKAIIMOHHBIA HOMED, COCTOSIIUI
u3 omguHHaguat mudp. Mudbopmanus u3z HaumonampHOro perucrpa HaceleHUs
JIOJDKHA UCHOJIB30BATHCS IS TOCYJAPCTBEHHBIX 33/1a4 U TOCYapCTBEHHOTO yIIpaBiie-
HUS, NCCIICIOBAHMM, CTATUCTUKU U JUISI YIOBJIETBOPEHUSI OCHOBHBIX OOIIECTBEHHBIX U
9JacTHBIX MOTpeOHOCTEH. B KauecTBe onepaTop perucTpa Ha3BaHa HAJIOTOBAs CIIyX0a,
perucTpupyoomas nepBu4Hble cBeleHus. HamoroBoe yrpaBieHHe OOBSBICHO IICH-
TPaJbHBIM PETUCTPUPYIOIIUM OPraHOM M OTBETCTBEHHBIM 3a 00pabOTKy perucrpa,
obecneyeHne MHQMOPMAMOHHON 0E€30IIaCHOCTU B OTHOLUEHUU PEECTPOBBIX 3aMUCEH.
B unauBHyanbHy0 perucTpalioOHHYIO 3alIMCh BHOCSTCS CIIEAYIOIINE, MHAUBUIY N~
3UpYIOIIKE TPaKJaHMHA (MHOCTPAHHOTO IpaXKAaHWHA) JaHHBIC: MMsI; JaTa U MECTO
POXIEHUS; TI0JT; BCE a/ipeca MECTa JKUTENbCTBA; 3JCKTPOHHAS KOHTAKTHasi HHpOpMa-
1IUs1; TPaXKJAHCTBO; CBEJICHUS O POJUTENSIX, CyIpyre (mapTHepe), AeTaX (pPOIHBIX U
YCBHIHOBJICHHBIX); CEMEHHBII HOMEp; CBsSI3b CO CIHCKOM H30HMpaTesieil mapiaMeHTa;
A3BIKM (B T.4. CAAMCKHE); OTIeKa; MOATBEP)KICHHAS JIOBEPEHHOCTD; CTaTyC MPOXKHUBA-
HUS; WHOCTPAHHBIA WACHTU(OUKAIMOHHBIA HOMEp; HWACHTU(OUKAIMOHHBIA HOMEpP
MMMHTPALMOHHON CITy>KOBI; CTATyC perucTpanuu; aara cMeptu. HamomHenue daiina
(Tocbe) MPOU3BOAUTCS 110 MEPE HACTYIUICHUS ONPEIEIIEHHBIX IOPUANYECKHX (PaKTOB,
MOJICKALINX PErucTpalry. BoIMBIIUIEHHbBIE JaHHBIE MOTYT BHOCUTBCS ISl IPUKPBI-
TUSL COTPYJHHUKOB TMOJIMLMU WM BOCHHOCTYKAIIMX, a TAKXKE B CIy4yae yChIHOBJICHUS
IpU JKEIAHUU COXPAHUTh KOH(UICHIMAIBHOCTh. ['OCyJapCTBEHHBIE CiyXallue,
3aHUMAIOIUE BBIOOPHBIE JIOJDKHOCTH, PETHCTPUPYIOTCS B  MYHUILUIAIUTETE,

7Lov om folkeregistrering (folkeregisterloven) LOV-2016-12-09-88. Pexxum poctyna: https://lovdata.no/
dokument/NL/1ov/2016-12-09-88 (nata obpaienus 26.06.2021).
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B KOTOPOM OHH IPOKUBAJIH JI0 BCTYIUIEHUS B JOJDKHOCTB. 3aCiy’KHUBAaeT 0J00pEHUs
MIPAaBUJIO O COBMECTHOM MECTE KUTEJIbCTBA CEMbU: CYNPYTH M JI€TH PETHCTPUPYIOTCS
KaK MMPOXKMBAIOLIME B OJHOM MecTe. Ha coxxuteneil JaHHOE IMOJIOKEHHE HE pacIpo-
crpansiercs. JIroOoMy JHIly CTapiie BOCEMHAINATH JEeT MOXKET OBbITh BbIIaHa TOJTHAsS
nHPOPMALIUS U3 PETUCTPA B OTHOIIEHUH HETO B BUAE OyMa)XHOTO JOKyMeHTa. Takoe
3aKOHOIOJIOKEHUE COOTBETCTBYET KOHCTUTYIIMOHHOMY NpHHLMITY (Xabeac nara, Jar.
Habeas data— wnmeenib cBeJEHUs), 3aKPEIUIIOLIEMY IPaBO HA JOCTYI K JIIOOBIM
KaCaloIIMMCS €r0 CBEJICHUSAM U JOKYMEHTaM, XPaHsIIUMCS B apXUBaX U YUPEKICHUAX,
B TOM YHCIIE CIIEIHATIBHBIX CIyXk0ax, KaK IpaBUIo, 3TO IPAaBO peain3yercs B cyaeo-
HOM HOpSIJIKE.

CBoeobOpa3HbIM sBIIsIeTCS (PPAHILY3CKHM OIBIT IEpCOHANBHOTO yueTa. dpanius,
MOXKaJTyi, TepBasi CTpaHa, MepefaBIlas PErHCTPALUI0 T'PAKIAHCKUX COCTOSHHM OT
LEPKBH TOCYAAPCTBEHHBIM CTPYKTypam. VICTOpHUsS OpraHOB 3allUCH aKTOB T'pa<aaH-
CKOTO cocTOosiHus Bepercs ¢ 1792 r. OpHako oOmmiA cOOp CBENCHHH O MKHUTEIAX
Hayascs ropaso nosxe. CoBpeMeHHbI ENUHBIN peructp HaceIeHus: HaXOAUTCS B Be-
JICHUH FOCYJapCTBEHHOr0 oprana — MHCTUTyTa CTaTUCTUKHU M 2KOHOMHUYECKUX UCCIIe-
JIOBaHUMU, KOTOPBIM OTHOCUTCA K MuUHUCTEpCTBY (hrHAHCOB. JlaHHBIE O (paHIly3CKUX
rpakJaHax, poAUBILINXCS Ha TeppuTopusix OpaHuuu u 3a pyodexxom, ¢ 1971 r. cobupa-
IOTCS C IPUMEHEHUEM aBTOMATU3UPOBAHHBIX cucTeM. COorjaacHo NOoJIUTUKE (ppaHily3-
CKUX BJIacTell MHPOPMAIIMOHHO-KOMMYHHUKAIIHOHHBIE TEXHOJIOTUU JIOJDKHBI OBITh HA
ciry’k0e y KaKIOoro TpakIaHWHA, UX Pa3BUTHE MPOHMCXOIHUT B PAMKAX MEXIyHApO-
HOTO COTPYAHUYECTBA, HCIIOJIb30BAHNE HE JIOJDKHO HAPYIIATh WACHTHYHOCTh U IpaBa
YeJI0BeKa, HePUKOCHOBEHHOCTh YacTHOM ku3Hu. B Exquneii peructp unpopmanus o
(bpaHIy3CKHX TpaKAaHaX MOCTYMAET OT MyHUIUNAIbHBIX OQHCOB, KOTOPHIM MUHU-
CTEPCTBO IOCTHIINH JAETIETUPOBAIIO IIOJIHOMOYMS HA PETHCTPALIUIO AKTOB IPAXKIAHCKOTO
cocTosHus®. MUHUCTEPCTBO MHOCTPAHHBIX Jej IepefaeT JaHHble O (PaHIly3CKHX
rpax<JaHax, MpoKUBAIOLIUX 3a pyOexoM. B oTHomeHnn HHOCTpaHIEB MHPOpMAIIHs
MPEIOCTABIISETCS, TOCYAaPCTBEHHON MHUTPAIMOHHOMN cityxk00ii. JlocTynm K eauHOMY
pEerucTpy HacelleHHsl MMEIOT YIOJIHOMOYEHHbIE NOJDKHOCTHbIe Jinna. CobironeHue
KOH(UICHIIMATHLHOCTh IEPCOHANIBHBIX JAHHBIX KOHTpoiHpyeT HanmonanbHast KoMuc-
cust 1o nHpopmaTuke. THCTUTYT CTATUCTUKU U SKOHOMHUYECKUX MCCIIEIOBAaHUI OTBe-
9aeT 3a BeJICHHE 00IIero peectpa n3duparese ¢ 1eNIblI0 KOHTPOJIS 3anucel B u30upa-
TeNBHBIX cruckax. OQUIHMaIbHBIA PeruCTPAOHHBII HOMEp MPUCBAUBACTCS MYyHHIIH-
MaJIMTETaMU MIPH 3alHCH POKICHUS, MPEACTABISAET CO00H OyKBEeHHO-IU(PPOBON KO/,
KOTOPBIl COCTOMT W3 TPHUHAALATHU3HAYHOTO YHCIA U JBYX KOHTpPOJIHBIX OYKB.
[To-npyromy Ha3bIBaeTCsi HOMEPOM COLIMATBHOIO CTPAXOBAHUSI.

B npakruxke ECITY paccmarpuBaiuch »kano0bl MO 3alIUTEe MEPCOHAIbHBIX J1aH-
HBIX, HAXOAAIIUXCA B HAIMOHAJIBHBIX WH(POPMAIIMOHHBIX CUCTEMax, KOrJa rocyaap-
CTBO UCXOJUT U3 MPUOPUTETA MyOIMYHBIX HHTEPECOB Ha/l YaCTHBIMU. Bouchacourt v.
France, Gardel v. France and M.B. v. France, 17.12.2009: «IlonTBepxnas pyHnamen-
TaJIbHYIO POJIb 3l ThI HEPCOHAIBHBIX JAHHBIX, TOABEPTAIOLINXCSI aBTOMaTU3UPOBAH-
HOW 00paboTKe, OCOOCHHO KOT/Ia TaKHe JaHHBIE MCIOJB3YIOTCS JUISl MOJUICHCKUX

8 Code général des collectivités territoriales. Création Loi 96-142 1996-02-21, 24 février 1996. Pesxum noctyna:
https://www .legifrance.gouv.fr/codes/article 1c/LEGIARTIO00006389975 (nata obparuenus: 22.06.2021).
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neneid, Cy1 puILen K BBIBOY, UTO B CIIy4ae 3asiBUTEEH X BKIIIOUEHHE B HALIMOHAIIb-
Hyl0 6a3y ceKCyalbHBIX MPECTyHHKOB He Hapyluo crathio 8 KomseHimm»’. Dta
MH(POPMALIMOHHAS CHUCTEMa He MpEeAyCMaTpHBAeT Mepeaaydl NepCOHANBHBIX JaHHBIX
B Enunblii peructp nnpopmanus o GpaHIly3CKHX TpaskaaHax, YTo TOBOPUT O €€ Y3KO-
OTpaciieBOM Ha3HAUYE€HUU, UCKIIOUUTEIBHO B LIEJISX OXpaHbl IPABOIMOPsIKa U o0ecie-
YEeHHsI 3aKOHHOCTH B OOIIECTBE.

B Kopounesctse 1IBenus mmrenbHoe BpeMsl perucTpanys rpaXiaH U BEACHHUE
HanumonansHOro peructpa HaceleHUs HAXOIWINCh MOJ IOPUCIMKLIMEH UEpKBH.
B 1991 r. nmpousBenena pedopMa perucTpamuu rpaxkiaH, yCOBEPIICHCTBOBAH €€ MOpsi-
JIOK, YCTAHOBJICHBI IOPUANYECKUE MEphl oOecrieueHus: MHPpOpMaMoHHON O0e30macHo-
CTH TIEPCOHAITBHBIX JAHHBIX U MHOW KOH(PHUICHIIMAIBHON HH(POPMAITUH, Kacaromecs
yactHoii sxus3uu'’. B Hactosmee spems B IlIBenuu yuer Hacenenus sener [ocymap-
CTBEHHBI HAJIOTOBBIN JEMApPTaMEHT, MOJKOHTPOJBHBI MUHUCTEPCTBY (DUHAHCOB.
VYxe ¢ 1967 r. HAa TeppUTOPUHU ITOTO TOCYJApCTBAa NPU PETUCTPALUU POXKICHUS
peOeHKa MPUCBAaUBACTCS YHUKAIBHBINA HIACHTU(GHUKAIIMOHHBIM HOMED, COCTOSIINA U3
necsati nudp. Takoil ke yHUKaJIbHbIM WACHTU()UKALIMOHHBIA HOMEpP BbIIAETCS MPHU
MOJIyYeHNUU TPAXKJAHCTBA WHBIM JIMLIAM. YHUKAJIbHBIN MIEHTH()UKAIUOHHBIA HOMEp
rpaX<JIaHWHA HUCIOJb3yeTCd BO MHOTHX c(epax, HampuMmep, B HaJIOro00JI0KEHUH,
COLIMAJIFHOM CTPAaxOBaHUH, OOpa30BaHMM, NIPU BBIAAYE OPHIMAIBHBIX JOKYMEHTOB.
HenocpencTBeHHO perucTpanyio OCyEeCTBIAIOT MECTHBIE HAJIOTOBBIE OpraHbl B OTHO-
LIEHWH TpaXk/laH, MPOKUBAIOIIMX B I'pPaHULAX aJMHHUCTPATHBHO-TEPPUTOPUATBHOMN
€IMHULIBI, KOTOPBIE MOCJIE MPOU3BEIEHHON (PUKCAIMU IOPUANUECKUX (HAKTOB (pOKIe-
HUe, 3aKITI0YeHne Opaka, pacTop)keHue Opaka, CMEHa HIMEHHU, CMEPTh) €KEIHEBHO TIe-
penaroT uHpopmanuio B LleHTpanbHblil peructp, rae oHa akkymyhupyercs. [lpeno-
CTaBIATh AKTYAIbHYI0 M JOCTOBEPHYIO MH(POPMAILUI0 — 3TO OOS3aHHOCTH CaMHUX
rpa)<1aH U MHBIX JUI (MEAMLIMHCKUX yupexaeHui). Jloctyn Kk uHoOpMaluu UMEOT
KOMIIETEHTHBIE TOCYJaPCTBEHHBIE OPTaHbl, HanpuMep, HalnoHampHBIA TOIHIEHCKUI
nenaprament, Cratuctuka [lIBenuu, JlemapTamMeHT BOEHHOM M TOCYIapCTBEHHOMN
ciryx0b1, HanmmoHameHbIM 3eMeNbHBIN KagacTp, HarmoHanpHBIN JenmapTaMeHT COI-
aNbHOTO cTpaxoBaHus, LIIBeqCKMi MMMUTPAIMOHHBIA JenapTaMeHT, OpraHbl MecT-
HOTO ympaBieHus (MyHHIUNAIUTEThl). Taxke nHPOpPMALUI IPeAOCTaBIAETCS CAMUM
rpa)<JaHaM, Kak B 3JIEKTPOHHOM BUJIE IIPU aBTOPU3ALMU Ha opuianbHoM caiite ['ocy-
JAPCTBEHHOTO HAJIOTOBOT'O JIETIApTAMEHTa, TaK U MPH JIUIHOM OOpAIEHUH B MECTHBIE
HAJIOTOBBIE O(UCHI.

Leander v. Sweden, 23.03.1987: «/cnonp3oBanue 06a3 JaHHBIX TPU MpUEME Ha
paboTy U 3aluTa MEepCoOHAIbHBIX JaHHBIX. 3asBUTEIb BpeMEHHO pabotan B BoeHHo-
MOpcKOoM My3ee B KapiickpyHe, psSioM ¢ CEKpeTHOW BOEHHOW 30HOM, M MOCIE TIPOBE-
JICHUS] IPOBEPKHU pabOTOAATEeNb PELIIII He OpaTh €ro Ha MOCTOSHHYIO paboTy, Tak Kak
Leander 6bul uleHOM KOMMYHHUCTHYECKON mapTuu M npodcoroza. Cyn mpurien K
BBIBOJY, YTO OTCYTCTBYIOT HapylleHUs cTaTbu 8 KOHBEHIIMM: rapaHTHH, COAEepKaIIU-
ecsl B IIBEJICKON CHCTeMe KOHTPOJIS HaJ NMEPCOHAIOM, COOTBETCTBYIOT TPeOOBaHUAM

® Bouchacourt v. France, Gardel v. France and M.B. v. France, 17.12.2009. Pexum mpocTyma:
http://www.uipdp.com/articles/2011-04/13.html (nara o6pamenus 24.06.2021).

10 Folkbokforingslag  (1991:481) 1991-05-30. Pexum joctymna: hitps://www.riksdagen.se/sv/dokument-
lagar/dokument/svensk-forfattningssamling/folkbokforingslag-1991481 _sfs-1991-481 (nara obparuenust: 22.06.2021).
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crathu 8 Konsennum»'!. ITo muenuro ECITY, HanMoHabHbIE BIACTH CAMOCTOATEILHO
OTIPENEIIAIOT MHTEPECHl TOCYJapCTBEHHOM OE30MacCHOCTH M YCTaHABIHMBAIOT OajaHC
MyOJIMYHOTO U YACTHOTO B OOIECTBEHHBIX OTHOLIEHUSX.

B ®unnsanum yuyet rpaxaa BeeT AreHTCTBO HUpoBOi U JeMorpaduyuecKoit
nH(pOpMaluy, ABIISIONIEECS CTPYKTYPHBIM MOjpa3ieieHieM MuHcTepcTBa BHYTPEH-
HUX [IeJI, HaCUMTHIBAIOIIEE OKOJO LIECTHIECATH TEPPUTOPUANBHBIX OpPraHoOB, Ha
KOTOpbIE M BO3JIOKEHA OOSM3aHHOCTb PETUCTpPAlMM TpaXJaH W Kuioro Qonna.
Perucrpanus conepxutcs B IEHTPAIM30BaHHONW MH(OPMAIIMOHHON cHCTeMe, Teppu-
TOpPHATBLHO MHTErpUpOBaHHOM 2. 3akoH MaHHBIX 0 HaceneHuu (507/1993) neiicTByer
¢ 01.11.1993 ¢ MmoguduKamsIMKi, OH 3aMEHWJI paHee JACHCTBOBABIIEE 3aKOHOAATEI b~
CTBO 00 AJIEKTPOHHOM y4eTHOM pecypce (1971 r.). DToT crienuanbHbIi HOpMaTHBHBIHA
MIPaBOBOM aKT KacaeTcs 00pabOTKU TaHHBIX B MH(HOPMAITMOHHOMN CUCTEME O HACEIICHUT
W yCIIyT ATEHTCTBKA IIUPPOBOI 1 teMorpaduaeckoit nHbopmarmu. MadopmammonHas
crcTeMa HaCEeJICHUs COIEPKUT CBEJICHUS O WIEHAX 00IIeCcTBa, NX XapaKTEPHUCTUKAX U
unearudukaropax. HoBas mHboOpManmoHHas CCTeMa HACEJIEHUsSI YCTpaHsIeT AyOJn-
pPOBaHUS 3aMKCeil U yCTapeBIIMX METOJOB Pa0OTHI, 00ECIEUYNBACT LIEHTPAIN3ALIUIO
3a/1a4 Mepenrcy HacelIeHUsl U JIeJIeTUPOBAaHUE TIOJTHOMOYMHN TI0 TMIPUHATUIO PEIIeHUI
Ha MECTHOM YpOBHE, rapantupyer Oosiee 3pdeKTUBHBIC MPOLEAYPHl U YCIOBUS pac-
KpBITHSA HHPOPMAIINH, a TAK)KE HCTIOIb30BAHNE HOBBIX BO3MOXXHOCTEH, IPeTaraeMbIX
MH(OPMAIMOHHO-KOMMYHUKAIIMOHHBIMU  TEXHOJIOTHSIMHU. AJpecHas WHOopMaIus
xpanutcs ¢ 1971 r. [lonaraem, uto popmMar 0THOBPEMEHHOTO Y4€Ta HACEIICHUS U JKU-
JIBIX TIOMEUICHUI BO3MOXKEH MPH HEOOJBIINX TEPPUTOPUSIX CTPAHBI U MATOYHCICHHO-
ctu HaceneHus. JlocTynm K KOH(pHUIEHUMANIbHOM HMH(POpMAILMK, COAepKaleiics
B peecTpe, OCYIIECTBISIETCS B OONBIIMHCTBE CIIy4aeB Ha BO3ME3/IHOM ocHoBe. CunTa-
€TCsl, YTO TaKOil crmoco0 AOCTyNa HMCKIYAaeT €ro HECAaHKIMOHHWPOBAHHOCTb WIIH,
1o KpailHel Mepe, yMEHbIIAeT YUCIIO0 TaKUuX CIy4yaeB.

Crpanbl CeBepnoit  EBponwr ([lanus, Hopserus, Ounnsaaus, Mcmannus,
[IBenus, ®apepckue octpoBa u ['pennangus) B r. Crokronasme 3akaouniau CeBepHoe
cornamenrie ot 01.11.2004 o perucrpanuy HaceleHHs. DTO COIJIANICHUE COACPKUT
MpaBWjia B OTHOLIEHUH JIUL], KOTOPbIE 3aPETUCTPUPOBAHBI B KAYECTBE PE3HUJIEHTOB B
OJIHOM M3 I0rOBapHBAIOIIMXCS U HAMEPEBAIOTCA MepeexaTh WIN MEPEEXalt B IPYTryIO
U3 3THUX CTPaH € LEJIbI0 UX ydyeTa II0 HOBOMY MECTY >KMTEIbCTBA C BO3MOKHOCTBIO
MPEIOCTaBIICHUS YCIIYT B CONMANBbHOM cepe (Hampumep, oOpazoBaHKE U 3paBOOXpa-
Henue). Cornamienre BKIII0YaeT 00s13aHHOCTh OTBETCTBEHHBIX 32 PETUCTPAIIHMIO U yUeT
rOCOPraHOB MOATBEPKAATH NEPCOHAIBHBIE JIAHHBIE CBOMX PE3UJIEHTOB, M3MEHHUBIINX
MECTO KHUTEIbCTBO B IpaHULaX Iopucaukuuu ctpad CesepHoil EBponbl.

Ocoo6witi onvim Koponescmesa Hcnanus. B Vicianum OTCyTCTBYET pEerHCTp Hace-
JEHUs W HEe IUIaHMpyeTcs ero cosnanue. Ha Bcelt Tepputopuu (yHKIIMOHUPYET
Enunblii peecTp rpakJaHCKOTO COCTOSIHUS, KOTOPBIN BKJIIOYaeT OOJIBIION MepeueHb
CBEJICHUH O TpaxkJaHax U UMEET IOCTATOYHO BBICOKHN TEXHUUECKUH U IOpUANUECKUI
ypoBeHb WHGOPMAIIMOHHON Oe3omacHocTU. McnaHckue BiIacTH HE PaCIIUpPSIOT
WH(OPMAIIMOHHOE TPOCTPAHCTBO 3a CUET CO3JAHMS AYyOJUPYIOIIMX IpyT Jpyra

1 Leander v. Sweden, 23.03.1987. Pexum nocryna: http://www.uipdp.com/articles/2011-04/13.html (nara
obpamenust 24.06.2021).

12 Viestotietolaki (507/1993) on ollut voimassa 1 péivisti marraskuuta 1993 lukien. Pexum mocryna:
https://finlex.fi/fi/esitykset/he/2008/20080089 (nata obparienus: 22.06.2021).
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nHPOPMaMOHHBIX cucTeM. CieayeT OTMETUTh, YTO Cofep)KaHue MH(OPMAIMOHHOM
cucrembl 3AI'C, cocrosimeit M3 WHAMBHIYyATBHBIX (HAaHIOB TpaXkIaH, TOpa3Io IIupe,
4yeM ero Ha3BaHue. B Hactosee Bpems B ENWHBIN peecTp rpaXkJaHCKOTrO COCTOSHUS
3aHOCATCSl CBEJCHMS, MMEIOINE YHHMBEpCAJIbHOE IPABOBOE 3HAaUEeHUE M Haubosee
[IOJIHO XapakTepusymolye (pusnyeckoe JUIO (AaTa ¥ MECTO POXKJIEHHS; CBEJCHUS O
ponuTenax; uMs, haMuius u ux Moaudukayu (eciu ObUTH TPOU3BECHBI); TIOJ U €T0
MojuduKanusa (eciu ObUIa NMPOU3BEIECHA); T'PAKIAHCTBO, IBOWHOE I'PAXJAaHCTBO U
BUJIBI Ha JKUTENILCTBO; dMaHCUNaNus; Opak, pas3jieieHue, aHHYJIUpOBaHNUE U Pa3BOJ;
rpakJaHCKOE MAPTHEPCTBO (3aKIIOYEHUE U PACTOP)KEHUE); 3aKOHHBIM WM JOrOBOp-
HBI PEeXUM HUMYILECTBA CYNPYTOB; POJUTENbCKHUE OTHOLICHUS M UX MOIU(PUKALUU
(YCBIHOBIICHHE WU YAOUYEPEHHUE); Cy1eOHOE N3MEHEHNE TPaBOCIOCOOHOCTH IpaX/iaH,
a TaKXKe U3MEHEHUE, BHITEKAIOILEE U3 OOBSIBIECHUS O HECOCTOSITENbHOCTU (PU3UUECKUX
JIULI; OTIEKYHCTBO, MOMEYUTENLCTBO U IPYTUE IOPUINYECKUE MPEACTaBUTEIbCTBA U X
MoaU(UKAIMK; aKThI, KACAIOIIHUECs JIF0JIeH ¢ OrpaHUYE€HHBIMH BO3MOKHOCTSAMU (MHBA-
JIUJIOB), TIOCOOUS M JIBTOTHI; CAMOKOHTPOJIb U IIPEBEHTUBHBIE IOBEPEHHOCTH; OOBSIBIIC-
HHUE YMEpIIUM WM NpU3HaHHE OE3BECTHO OTCYTCTBYIOIIUM; J1aTa U MECTO CMEPTH).
Hanpumep, ykazaHue B peecTpe CBEIEHHI 00 MHBAIMIHOCTH UMEET 3HAYCHHE IS
cdepbl conmanbHOM 3ammThl Takoro juma. C 1990 r. kaxxaoMy rpaxnanudy VMcnanum
U JUILY, UMeronieMy Bu Ha xxurtenascTBo (BHK), npucBanBaercs nepcoHanbHbIi HEH-
TU(QHUKAITMOHHBIN HOMEp, KOTOPBIH YKa3bIBAE€TCS B IOKYMEHTE, yI0OCTOBEPSIOIIEM JIHY-
HOCTB ¥ IIOJ] KOTOPBIM (OpMHUpPYETCs (aiil 3TOTO JINIa B peecTpe. ITOT MepCOHATBHBIH
UACHTU(QHUKAIMOHHBIH HOMEP UCIIOIb3YyeTCsl KaK HOMEp HAJIOTOIIaTebIINKa, B COLIU-
anbpHOH cdepe (oOpa3oBaHme, 31paBOOXpaHEHNE U IIEHCHOHHOE oOecnieuenne). OTHO-
[IEHHE K TAKOMY PEUICHHIO IMyOJIMYHOM BJIACTH HE HAXOIUT HEraTUBHOW PEaKIUH B
ucnanckom obmectse. Kpome Toro, B Micmanuu BeeTcs aAIMMHACTPATUBHO-TIOHIICH-
CKUH y4eT JIMII, MPOKUBAIOIINX WM MPEOBIBAIONINX HA HAIMOHAIHHONW TEPPUTOPHH
(padron), Tak Ha3pBaeMas «npomnuckay. [Ipu ydactun Mcenanuu Bo Beeobuieit nepe-
IIUCH HACEJIEHUS U KUJIMITHOTO (POHJA 32 OCHOBY OepyTCs HMEHHO JAaHHBIE U3 MOJIU-
LEHCKUX PeecTpoB aAMHUHHUCTPATUBHO-TEPPUTOPUATHLHBIX €IUHUI], KOTOPhIE BEIYTCS
MYHMIMIAIBHON MOJHULKEH, SBISIOIIEICS CTPYKTYPHBIM IOAPA3AEICHUEM MECTHON
aJIMMHUCTpPALIMU — OPraHOM MECTHOT'O CaMOYIIPaBJICHUSI.

3aknrouenue. B kauecTBe OOIIEro HAIpaBICHUS PA3BUTHUS YYETHBIX CHCTEM
OTMEYaeTcs, YTO BCE TOCYAapCTBA UCIIOIB3YIOT MPAKTUKY MPUCBOCHUS KXKIOMY IpaX-
JAaHUHY YCIIOBHOTO YHUKAJILHOTO HOMEPA, KOTOPBI 3P PeKTUBEH NpH UIEHTUPUKALTUU
JUIa ¥ HE3aMEHUM TpU B3aUMOJEHCTBUM TIpakJIaHWHA C TOCYJapCTBEHHBIMU Opra-
HaMU U NPU OKa3aHUM €My rocyJapCTBEHHBIX ycinyr. Kak mpaBuiio, nmepcoHanbHbIN
UACHTU(QUKAIMOHHBI HOMEp MpHCBaWBaeTCs (U3NYECKOMY JIHIY-TPaXKIaHHHY
P PETUCTPALlUU €ro POXKACHUS M COXpAHSIETCS Ha MNPOTSHKEHUU BCEH KU3HU.
B psane ctpaH Takoil HOMEp YHUBEpPCAJIBHBIH M HCIIONB3YEeTCsS BO BceX cepax Kak
unearuduxarop (benvrus, danus, Ucnanmus, Hunepnanasl, Hopserus u [Benns).
B otnenpHBIX rocynapcTBax WACHTH(PHUKAIMOHHBIA HOMEP U3 PETHCTPA UCTIONb3YeTCs
UCKJTIOUYUTENIFHO B OINpENENIeHHBIX OO0JIACTSIX, dYalle COLUAIBHOM CTPaXOBAHUH
(ABctpus, Beurpus m ®panmust), B APyrux OTpacisx TIpaxkIaHe HMEIOT JApyrue
UICHTH(DHUKATOPHI.

Hecmotpst Ha TOT (hakT, 4TO Kpyr mpeAcTaBUTENEH BIacTH, OTBETCTBEHHBIX 3a
aJIMUHUCTPUPOBAaHUE WH(POPMAIMOHHBIX CHCTEM O HACEICHUH, HEOIHOPO/IEH,
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CYIIECTBYET TCHJICHIIUS OTHECEHMs 3TOro ()yHKIMOHAJa K BeACHUI0 MHHHCTEpCTBA
BHyTpeHHUX jaen (ABctpusi, Bearpus, Mcnanaus u Hunepnanasr). B HekoTopbIx cTpa-
HaX OmnepaTopoM HH(OPMAIIMOHHOTO pecypca SIBISETCS CIENUaTbHO 00pa30BaHHBII
oprad (opranuszanus), Harnpumep, lanus — Jlatckoe rocygapcTBEHHOE areHTCTBO WM
®panuus — MHCTUTYT CTAaTUCTUKH U SKOHOMHYECKUX UCCIIEJOBAHUN, KOTOPBIM OTHO-
cutcst K MunucrepcTBy (uHaHCOB. BeTpeuaroTcss B TaKOM KauecTBE M HAJIOTOBbIE
oprausl (Hopeerust m 1lIBenust). B Poccuiickoit ®deaepanuu 3aKoHOMATETh 3aHST
MMEHHO TaKyo no3unuio — denepanbHasi HAIOTOBas CIy>K0a 00BsIBICHA ONIEPATOPOM
perucTpa HaceJeHusl.

B otHOmennn nadopmanuu, 3aperucTpupoOBaHHON B MH(OOPMAIIMOHHBIX CHUCTE-
Max, CJIeyeT OTMETHTD, YTO ITO MOKET OBITh IEPBUYHAS PETHUCTPALINS OTIPEIEICHHBIX
opuandeckux (pakToB, MpaBoOBBIX cTtarycoB W coctosHnid (Mcmanmms, [IBerus u
OuHISTHIUS), 2 MOKET OBITh (PUKCAlUsl paHee YYTCHHOH WM 3aperuCTPHUPOBAHHOU
WH(POPMALIUH B JPYTUX HHPOPMALMOHHBIX pecypcax.

Anmunuctparop (onepatop) HHGOPMALMOHHOW CUCTEMBI MOKET JI€IETHPOBATH
MOJIHOMOYHS TT0 cO0py 1 00paboTKK HPOPMAIUH, TIOIeKAIIEH Tepeaadn B peTUCT,
MOPSAIOK YCTAHABIMBAETCA 3aKOHOJATEeNbHO. B OONBIIMHCTBE CllydyaeB NMEPBUYHBIN
Y4eT ¥ PETHCTPAIMIO OCYIIECTBIISIOT MECTHBIE aJIMUHUCTPAIIUU (MYHHUIIUIIATUTETHI),
Ha TEPPUTOPUN KOTOPHIX HEITOCPEACTBEHHO IPaKIaHe MPOKUBAIOT (MPEOBIBAIOT).

B kadectBe mpenmyiiecTBa HOBOro (hopmara €BPOMEHCKUX YYETHBIX CHUCTEM
HACEJICHHUsI 0TMEYALTCs, YTO HH(POPMAIIMOHHO-KOMMYHHUKAIIHOHHBIE TEXHOJIOTUH 103~
BOJISIFOT IlepefaBaTh M BbIABAaTh CBEJCHUS B PEXKHMME peaJlbHOro BpeMeHH. OJHaKo
MMEHHO Pa3BUTHE MHPOPMALMOHHO-KOMMYHHKAIIMOHHBIX TEXHOJOTHIA MPEICTAaBIISET
O0JBIIYIO YTPO3y KOH(PUACHIIMATHHOCTH JIMYHOW ¥ CEMEHHOM KU3HU U HEBMEIIATE b~
CTBY B YaCTHBIE JIeJIa IPa)/IaH.

Coznanne OrpoMHOr0 MaccuBa HH(POPMAIMOHHBIX CHCTEM IEPCOHAIBHOTO
ydera HacelleHUs, B 3aBHCHUMOCTH OT (D)YHKIMOHAJa Pa3IWYHBIX TOCYAapCTBEHHBIX
OpPraHOB HE TapaHTHPYET JIMYHBbIC TpaBa M CBOOOIBI, a UCIOJIB3yEMbIH apryMEHT
«B MHTEpECax HAMOHAIBLHOW 0€30MacHOCTH», HE UMEIONINI KOHKPETHOTO COJepIKa-
HUS ¥ OTIpeNesieMblid CUTYAI[MOHHO, MOXKET CAeNaTh TpaKJaHIHA a0COJIIOTHO He3a-
[IMIICHHBIM TIepeJ IPOU3BOJIOM BiacTe. VICKIIoUnTh M0100HbIE CUTYAITH IPU3BAHO
cOaTaHCUPOBAHHOE TIPABOBOE DErYJIMPOBAHUE, YCTAHABIMBAIOUIEE KOMIIPOMHCC
MEXy MyOJIMYHBIMU ¥ YACTHBIMU HHTEPECaMH.
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KomrektuBHass MoHOTpadusi BBIOJIHEHA W3BECTHHIMH YYCHBIMH, TOKTOPAMH
IOpUAMYECKUX Hayk, mpodeccopamu: A.B. Manbko, JI.A. Jlunuackum, H.B. Maxka-
peliKko ¥ KaHauJaTaMH IOPUIUYECKUX Hayk, jAoneHTtamu: A.A. MycaTKkuHOM,
A.H. Cranxunsiv, E.B. Uykinosoii, P.C. Mapkyuunsiv, U.A. Ky3pmunbsim. JIro6oi
aBTOP, OOpAIIAOIINIICS K UCCIEAOBAHUIO MPOOJIEMBI FOPUINYECKONH OTBETCTBEHHOCTH,
CTaJKUBAETCS, KAK MUHUMYM, C HECKOJIbKUMH MPEMSITCTBUSIMU. BO-TIepBhIX, TEMaTHKa
WCCJIEIOBAHA JOCTATOYHO TIIyOOKOTrO, a MHOTHE acleKThl W AeTanbHo. [Ipuuem He
TOJIBKO CHJIaMU IOPUCTIPYICHIIUU, HO B IPYTUMH COIMAIbHBIMH HayKaMH (COIMOJIO-
THEH, ICTOpUEH, MTOJIUTOJIOTHEH, YKOHOMUKOK), M, CTaBs Mepel co0ol 3a1ady u3yde-
HUS KaKOTO-TMO0 «pparMeHTa» TEOPUH IOPUAMIECKON OTBETCTBEHHOCTH, aBTOP JOJI-
KEH JTIOCTATOYHO XOPOIIO OPHUEHTUPOBATHCS B CYIIECTBYIOIIEM HAaydHOM OOTaTCTBE.
Bropyto npobiieMy MOKHO 0003HAUUTh KaK «BCCOOIIHOCTh 3HaHMs». FOpumudeckas
OTBETCTBEHHOCTh — WHCTHUTYT <CKUBOW», PEATTM3YEMBbI BO MHOXECTBE IPaBOOTHOIIIC-
HUMH, PEACTABICHHBI 3HAYUTEILHBIM HOPMAaTUBHBIM MacCUBOM. [Ipu Takoii «obiei
M3BECTHOCTHY» W BHEIIHEH JOCTYIMHOCTH JTIO00MY YICHOMY CJIOXKHO «pa3pbIBaTh 11a0-
JIOH», OTKPBIBATh HOBOE B TOM, YTO MPEACTABIACTCS OYEHb 3HAKOMBIM U OYEBUIHBIM.
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HeB03MO0XHO UTHOPUPOBATH U TOT (DAKT, YTO IOPUINIECKAsI OTBETCTBEHHOCTb — OJIUH
n3 Hambosiee AMHAMHUYHBIX TPABOBBIX WHCTHTYTOB, COBEPIICHCTBOBAHUE KOTOPOTO
MIPOXOJIUT B TOM YHCJIE MO BIMSHUEM CYOBEKTUBHBIX (PAKTOPOB, YTO BCETaa 3aTpy/I-
HSIET MOUCK OOIIMX 3aKOHOMEPHOCTEH B pa3BUTHH OOBEKTA.

Hywmato, uto aBTopam MoHorpadun «tOpuanueckas OTBETCTBEHHOCTh B IPaBo-
BOI cucteme Poccun: HOpMaTHUBHBIE U PAaBOPEATU3AUOHHBIE TPOOIEMbI B3aUMOCBSI-
3eii, B3aUMOJICHCTBHS U TPOTUBOPEUHIT» C YKa3aHHBIMHU BBILIE TPOOIEeMaMu IPUIILIIOCh
CTOJIKHYTbCSI U, JOCTUTasl TOCTaBICHHOW LIETIM UCCIIeIOBaHus, uX pewars. [Ipoaenan-
Hasi paboTa CBUAETEIHCTBYET O TOM, YTO YYEHBIM YJAJIOCh MOJYYUTh IEIOCTHBIN U
BECbMa OPUTHHAIBHBIA HAYYHBIH PE3yJIbTAT, KOTOPHIA, O€3YCIOBHO, 3aiIMET JTOCTOM-
HOE€ MECTO B COBPEMEHHON TEOPUU IOPUIAIECKON OTBETCTBEHHOCTH.

3ameTHM, 4TO paboTa ABISIETCS CBOCOOPA3HBIM «MOCTOM» MEXIY MPEIIECTBY-
IOIUMU ¥ OyAyIIMMH HCCIEJOBAHUSMHU TBOPYECKOTO KOJUIEKTHBA. Ero yyacTHUKH
HMEIOT 3aCITy’KEHHYI0 aKaJIEMUUECKYIO PEIlyTalllI0, UX HAyYHbIE MO3ULIUN XOPOILO U3-
BECTHBI, & CAMH YUYEHBIE IOCIEA0BATEIBHO OTCTAUBAIOT CBOE IOHUMAHUE TAKOT'O CII0XK-
HOT'O COLIMANIbHOTO ()EHOMEHA KaK IOpUAMYECKas OTBETCTBEHHOCTh. /leno B ToM, 4To
JIOTUKA UCCIIEIOBaHUS, IPOBEICHHOI'O UMH, BBICTPOEHA TAKUM 00pa3oM, YTO aBTOpam
yaJI0Ch, COXpaHsis MPEEeMCTBEHHOCTh, N30€KaTh TTOBTOPOB, M TBOPUYECKU MHTEPIpPE-
TUPOBATh MHOTUE U3BECTHBIE MOJIOKEHUSI.

B MoHOTpaduu Bonpoc o MOHITHH, IPUPOJIE, HETSX U (PYHKIUIX OTBETCTBEHHO-
CTH OCBEI[AEeTCs HE KaK CaMOCTOATENIbHAs Ipo0iemMa, a B hopMare «OTHPABHON TOUKI
HAyYHBIX MTOCTPOCHUN aBTOPOB. PackpwiBasi poOIeMy COOTHOIICHUS FOPUINIECKON
OTBETCTBEHHOCTH M 3JIEMEHTOB IPAaBOBOW CHUCTEMBI, B KHUI€ HCIIOJIb3YETCS paHee
cOpMyIHPOBAaHHOE ABTOPCKOE MOHSATHE IOPUIMYECKONW OTBETCTBEHHOCTH: oOIiee
TpeOoBaHue /I BceX CyOBEKTOB MIpaBa B BUE PYKOBOJACTBA K IEUCTBUIO M HEYKOCHU-
TEIBHOr0 COOMIOACHUS MpaBuil NoBeaeHUs. [Ipu 3TOM MO3UTHBHAS IOpHIAWYECKas
OTBETCTBEHHOCTb TPAKTYETCS KaK MpaBO M OOS3aHHOCTh CyOBbEeKTa JeHCTBOBATH
IIPAaBOMEPHO, B COOTBETCTBHUH C LEJISIMU [IPABOYCTAHOBUTEIIEH, PEATU3YIOLIUECS B €70
MOBE/ICHNH, OJ00PSEMOM WJIM MOOIIPSIEMOM CO CTOPOHBI KOMIIETEHTHBIX OPTaHOB.
HeratuBHas ropuinyeckas OTBETCTBEHHOCTh, IO MHEHUIO YUEHBIX, 3TO BO3ZHUKAIOIIAS
U3 IOPUANYECKOTO (akTa MpaBOHAPYIICHUS OOS3aHHOCTh CYOBEKTa IMOJABEPTHYTHCS
Pa3IUYHBIM MPABOOTPAHUYCHUSIM U MX HETIOCPEICTBEHHAS pPeanu3alusl.

PackpsiBasi (yHKIMOHANIBHBIE CBSI3M MHCTUTYTa FOPUANYECKON OTBETCTBEHHO-
CTH, ONpeAessis 0COOEHHOCTH €ro CTPYKTYPbl, COOTHOLIEHHE CO CTPYKTYPOH CHCTEMBI
MpaBa, aBTOPbI MOCIEA0BATENBHO U YETKO Pa3BUBAIOT UJICI0 00 OTBETCTBEHHOCTH KaK
0 SIBJICHMH, BKJIIOYAOIIEM B €0l OJTHOMOMEHTHO Pa3JIMYHbIE aCIIEKThl CBOETO BhIpa-
xeHust. Hanpumep, oiuH 13 pa3ienoB paboThl MOCBSIIEH MpodIeMe pean3aluu 1pu-
JIMYECKON OTBETCTBEHHOCTH B MTPABOCO3HAHUH CYyOBEKTOB mpaBa. [1o Mbiciu aBTOpOB,
IOpUAMYECKasi OTBETCTBEHHOCTh CYIIECTBYIOT J0 CaMOTr0 aKTa MOBEACHUS CyOBeKTa.
N B moHorpadum, ¢ OJHOW CTOPOHBI, MCCIEIYETCS IMPOILECC BO3ICHCTBHS HOPM
0 IOPUANYECKOI OTBETCTBEHHOCTH HAa CO3HAHHME YYACTHUKOB OOIIECTBEHHBIX OTHOIIIE-
HUH, a C IPYyrOoil CTOPOHBI, BIUSHUE TIPABOCO3HAHUS, C(HOPMHUPOBAHHOTO B TOM YHCIIE
MOJT BIMSTHUEM HOPM 00 OTBETCTBEHHOCTH, Ha aKThI MOBeeHHs ((popMBI peann3aiuu
OTBETCTBEHHOCTH).
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Becpma mHTEpeceH NpencTaBICHHBIM B paboTe MOAXOM K aHANMN3y (PyHKIHO-
HAJIBHBIX CBSA3CH FOPUIAMYECKON OTBETCTBEHHOCTH. [lJIs aBTOpOB paboOThI cHCTeMa
3aKOHOJIaTeNbCTBA — HE MPOCTO (JOPMa BHEITHETO BHIPAKEHHSI HOPM O FOPHINYECKOM
OTBETCTBEHHOCTH, a 000COOJEHHAs! CUCTEMa, HAXOAAUIasCA C IOPHINYECKOW OTBET-
CTBEHHOCTBIO BO B3aUMOJCHCTBHM. JTO B3aUMOJCHCTBHUE MPEICTABICHO Yepe3 reHe-
TUYECKUE, KOOPAUHALIMOHHBIE U CYyOOpIMHAIIMOHHBIE CBA3H. W BaXKHO MOAUEPKHYTb,
YTO OOLINI METOI0NIOrMYECKUN OIX0, cPOpMYIHUpPOBaHHBIN B paboTe, JeTaTu3upo-
BaH B XapaKTEepPHCTHUKE (PYHKIMOHATBHBIX CBSI3€H OTIENBHBIX BUIOB HOPUIMYECKOM
OTBETCTBEHHOCTH. AHAJIOTMYHBI IpPHEM HCIOJb30BaH B IPOLIECCE HCCIEHOBaHUS
B3aMMOJCUCTBUS FOPUANYECKONW OTBETCTBEHHOCTH U CUCTEMBI IpaBa. Uaes «oTHOCH-
TEJIbHO aBTOHOMHUMN» IAHHBIX CUCTEM HallllIa OTPAaKEHHE B ABTOPCKUX MTPEICTABICHUAX
0 MaKpOYpPOBHE MHCTHUTYTa HOPUINYECKOW OTBETCTBEHHOCTH, CTPOEHHE KOTOPOTO HE
COBIAJIAET C MAaKPOYPOBHEM CUCTEMBI IpaBa. BO3MOKHO UMEHHO 3TH HJIEUM aBTOPOB
MOHOTpaduu OOBACHAIOT TOT (aKT, YTO B MPOLIECCE OMUCAHUS CTPYKTYPBI I0pHIIYe-
CKOI OTBETCTBEHHOCTH, HA MOW B3IJIs/I, HAPYIIEHbI IPUHLMIIBI IOCTPOCHUSI KJIACCH-
¢ukanuu. be3z KakuX-J11I0 OTOBOPOK U MOSICHEHUH aBTOPHI B KAUECTBE BUJIOB FOPUIU-
YECKOM OTBETCTBEHHOCTH B OJHOM CMBICIIOBOM PsIIy HAa3bIBalOT, HAIPUMED, YTOJIOB-
HYI0, KOHCTUTYIIMOHHYIO, aJMUHUCTPATUBHYI OTBETCTBEHHOCTh U OTBETCTBEHHOCTH
rocyJjapcTBa U OpraHoB ITyOiMyHOM BiacTu (riassl 5—12). OueBuaHO, U4TO /715 BbIe-
JIEHUSl Pa3HOBUIHOCTEH OTBETCTBEHHOCTH MCIOJIB30BAHbI Pa3HbIE KPUTEPUH, UTO, Ha
MO B3IJISII, BIMSIET HA «IIPOyKTUBHOCTBY» MPOBEJACHHOTO UCCIIEI0OBATEISIMU aHATIN3A.

ABTOpaM HCCIIEOBaHUS YIAIOCh BEIUTH 32 PaMKH (HOpMaIbHO-IOPUINIECKOTO
aHaJIn3a JEUCTBYIOIIMX HOPMATHBHBIX YCTAHOBJICHUH. SIBIseTCS IUIOAOTBOPHBIM
NPEJCTAaBICHHBI B MOHOTpauMu TOAXOJ K IOPUIAMYECKOW OTBETCTBEHHOCTH KaK
K COLUMAJbHOM K ILIEHHOCTH IPaBOBOW CHUCTEMBI, & K IPAaBOHAPYIICHUIO KaK K
AHTULIEHHOCTH.

OauH u3 pa3fenoB padOThl MOCBAIIEH aHAIMU3Y T'OCYJIAapCTBEHHO-NPABOBOTIO
MEXaHu3Ma peajn3alry IpUandecKoil oTBeTcTBeHHOCTH. [Ipu 3TOM HccneagoBarenu
HE CBSI3bIBAIOT IAHHBI MEXaHU3M HAMNPAMYIO C CUCTEMOM roCy1JapCTBEHHBIX OPraHOB
160 ¢ ux koMmmnereHnuen. OHU MOKa3bIBAIOT, YTO MECTO TOCYAApCTBEHHOTO OpraHa B
cHCTeMe pa3ZelieHHsl BJIACTEH IMpenornpenesseT CrenupuKy peaau3aluu opuaude-
CKOM OTBETCTBEHHOCTH «BHYTPH» JAHHOTO AJIEMEHTA TOCYAapPCTBEHHOIO0 MEXaHU3MA.
[Tpu 5TOM B paboTe HE MPOCTO OMUCHIBAIOTCS TAKHE OCOOCHHOCTH, OHH OOBSCHSIIOTCS
C TOYKH 3pEHUS NPEACTABICHUIN O MOHATHH, CUCTEME U MPUPOAE CaMOU IOPUANYECKOM
oTBeTCTBeHHOCTH. [10oX01 OpUrHHATBHBIN, SBHO BBIACISAIOMNN paboTy U3 00Imiero
psAlla uccIea0BaHM, MOCBSIIEHHBIX POJIM U MECTY TOCYAAPCTBEHHBIX OPraHOB B IPO-
LIiecce peaau3ally IOpUANYECKON OTBETCTBEHHOCTH. He MOry cka3aTh, YTO OJTHOCTBIO
COTJIacHA C aBTOPCKOM TPaKTOBKOM, HO HEJIb3sI HE TPU3HATH, YTO OHA MOCIIEA0BATEIbHO
Y JJOTUYHO BBITEKAET U3 MPEIUIECTBYIOIINX TOCTPOEHUH.

B pabore ecTh MHTEpECHBIN pa3fen O MPOTUBOPEUUSX MPABOBOM TOKTPUHBI U
CHUCTEMBI IOPUINIECKON OTBETCTBEHHOCTH. CII0KHO HE COTTIACUTHCS C TEM, UTO COBpE-
MEHHBIC HCCIICIOBAaHMS HEPEAKO MAIOT HaM TPUMEPHI HETOCTATOYHO 0OOCHOBAHHBIX
BBIBOJIOB, & TaKXe, KaK BEPHO OTMEUEHO B padoTe, «IPEeATIONKESHUN I MpeIoxKe-
Huiy». Kak mnpencraBisercs, aBTOpaM, HANpOTUB, YAAJIOCh YETKO OOOCHOBAaTh
NOoTPeOHOCTh HE TOJIBKO B PAa3BUTHUU CHCTEMBI 3aKOHOJATENIbCTBA O FOPUANYECKOM
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OTBETCTBEHHOCTH, HO W HEOOXOAMMOCTH CBOEOOPAa3HOTO HAYYHOTO KOHCEHCYyca
B YaCTH ONPEEIICHUS IPUHIUIIOB OTBETCTBEHHOCTH, €€ Pa3HOBUIHOCTEH, OCHOB yCTa-
HOBJICHUSI CAaHKIUH.

He paspensto yBepeHHOCTH aBTOPOB B HEOOXOJUMOCTU HPUHATUS HEKOTO
PaMOYHOT0 3aKOHA O FOPUANYECKON OTBETCTBEHHOCTH, HO MHE O4Y€Hb OJIM3KAa MO3UILIUSA,
chopMupoBaHHas B paboTe, COrJacCHO KOTOPOI pa3BUTHE 3aKOHOATENIbCTBA JIOJKHO
MpeONPEAeIAThCS JOIMKOW MpaBa, BBIIBJICHHON B JIOKTPHHE, @ HE CUIOMUHYTHBIMU
KeJaHUAMU U MOTpeOHOCTAMU 3akoHonaTens. CTuxuitHoe, OecCUCTEMHOE pa3BUTHE
HOPM O IOPHIMYECKOW OTBETCTBEHHOCTH, HAa MOHW B3IV, MOXKHO OIICHHBATHh KakK
YTpO3y NMPaBOBOil 6€30MaCHOCTH U, B KOHEYHOM HTOTe, 0€30MaCHOCTH JIUYHOCTH.

[{enocTHOCTHOCTD, B3aUMOCBA3b CTPYKTYPHBIX YacTell pabOThl U CIACIAaHHBIX B
HEH BBIBOJOB, HA MOM B3IJISJ, BBITOJHO BBIACISAIOT MCCIEIOBAHNE B COBPEMEHHOM
psiy MOHOTpaduii, IOATOTOBIEHHBIX KOJUIEKTUBaMHU aBTOPOB. OUEBUAHO, YTO ITOATO-
TOBKE KHUTH IpeIlIecTBOBaja cepbe3Has padoTa Mo KOOPAMHAIMH TEOPETHUECKUX
MO3UIMI aBTOPOB, MO OMPEENICHUIO 001el KOHIENINH HccaeaoBanus. U pesynprat
TaKoW MpeaBapUTEIHLHON MOATOTOBKM HAIMUIO. XOTS M HENb3sl TOBOPUTH O TOM, YTO
HCCIeA0BaHUE B ATOM YaCTH JIMILIEHO HeAaocTaTkoB. Hanpumep, cyis no conepkaHuio
paboThI, aBTOpaM He yAaJI0Ch JOCTHYb KOHCEHCYCa B YaCTU pelIeHHs IpoOIeMbl COOT-
HOIIICHHUS MIO3UTHUBHOM M HETraTUBHOM IOPUINYECKOI 0TBETCTBEHHOCTH. OOIIHIA TOCHLT
paboThI (C KOTOPBIM, B IPUHIINUIIE, MOXKHO COTJIACHTHCS), YTO MO3UTHUBHAS M HETATHUB-
Hasi OTBETCTBEHHOCTb — (DOPMBI peai3auu eIMHOTO SIBICHHS, HOCSIIIErO CIOXKHBIH,
KOMILIEKCHBIN XxapakTep. IIpu 3TOM, Hanpumep, B OTIENBHBIX YacTAX pabOTHI UCCIie-
JIOBATEJH JOIYCKAIOT CIEAYIOLINE BEICKa3bIBaHUS: «ITyOJIMYHAsSI BJIACTh JOJKHA HECTH
TaK)K€ MO3UTUBHYIO OTBETCTBEHHOCTHY (€. 580). OueBHIHO, YTO UMEETCS BHYTPEHHEE
MPOTUBOPEYHE B 3TUX MOJOKECHUSX, BIUAIONINE HA IIEIOCTHOCTh BOCIIPHUSITUS PE3YJIb-
TaTOB IIPOBEJECHHOIO UCCIICJOBAHMUS.

3ameuy, YTO KHUTA SABJISIETCS IEPBOM 4aCThIO TUJIOTHUH, BO BTOPOM 4acTH KOTO-
PO TITAHUPYETCS PACKPBITH PA3IIUYHbIE aCTIEKTHI B3AUMOJICHCTBUS MHCTUTYTA IOPHUIN-
YECKOM OTBETCTBEHHOCTH C TAKMMH 3JIEMEHTaMU MPaBOBOW CUCTEMBbI, KaK IIPaBOCO3HA-
HUE U IpaBoBas KyJibTypa. ECTh yBEepeHHOCTh B TOM, YTO IPU TaKOM CEPbE3HOM
M0JIX0/1€, €AMHOIN METOJI0JI0rMYeCcKOi OCHOBE, HOBasi paboTa aBTOpOB OyJIeT HE MeHee
HHTEPECHOM.
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