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BbuomeguuuHa u npaBo. B3anMmoanoBepume n nepcnekTmBbl

O.A. ScTpedos

Poccuiicknii yanBepcuteT qpyx’Obl HAPOAOB,
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AnHoTauus. [TocTaBneHs! BONPOCH B3aMMOJCHCTBHS ObICTPOPA3BUBAIONIMXCS HANpPaBICHUH
OMOMEUIIMHBI U MEXKAYHAPOIHBIX MPABOBBIX CTAHIAPTOB, HALMOHAILHOTO 3aKOHOJAATENILCTBA TOCY-
JapCTB. AKIICHTUPYETCs] BHUMaHUE Ha HEOOXOAUMOCTD IOPHIMIECKHX TapaHTHil B cepe pelakTHPOBa-
HHSI TEHOMA JKHBBIX OPraHM3MOB, 9KCTPaKOPIOPAIBLHOrO OIIofoTBopeHus u jap. Ipemnaraercst cdop-
MHpPOBaTh €IWHOOOPAa3HOE OTHOLICHHE W YCTAHOBHTH TPAHH JOIyCTUMOrO B OOJACTH TeHETHYECKOil
MPaKTUKH C TEM, YTOOBI CHTYaIUsI HE BBILLIA H3-TI0 KOHTPOJIS YSJIOBEYECKOTO pasyMa.
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Biomedicine and Law: mutual trust and perspectives
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Abstract. The publication raises issues of interaction of rapidly developing areas of bio-
medicine and international legal standards, and national legislation of states. Attention is focused on the
need for legal guarantees in the field of editing the genome of living organisms, in vitro fertilization,
etc. It is proposed to form a uni-form attitude and establish the boundaries of what is permissible in the
field of genetic practice so that the situation does not get out of the control of the human mind.
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Yeascaemovie uumamenu!

Ilepeo eamu neobwviunvli HOMep «Becmuuka Poccutickoeo ynusepcumema
Opyaicovl Hapooos. Cepuu: FOpuouuecxkue nayku» — 3mo memamuyeckull 8bINYCK
U nepevlll OnblM 3a 6CI0 MHO2OIEMHIOI0 UCMOPUIo dcyprana. Hzoanue nocesweHo
CodCHelwel U KpatiHe 8axcHoU O0Jisl pa3sumus deiogedecmsa npooieme — ouome-
OuyuHe u nPABOEOMY pezyiupo8anHuIo.

HayuHple OTKPBITHS Y4EHBIX-OMOJIOTOB 110 U3yYEHHIO TIEPBOOCHOBBI €CTECTBA
BCEro, MMEIOIIEro OMOJIOrMYECKOe MPOUCXOKACHUE (OT Ap.-Tped. Plog — «KHU3HBY),
MO3BOJIMJIM YEJIOBEUYECTBY 3arIIHyTh B MUP JKUBBIX OpraHU3MOB Ha 3emie. Yenosek
HAYYHJICS pasraJblBaTh HACIEACTBCHHYI0 MH(MOPMAIUIO O XHBOM OpPTaHU3ME, KOTO-
pasi mpelcTaBleHa B BHJE OMNPECIEHHOW KOMOMHAIMM Te€HOB (Ip.-Tped. YEvog —
pon). 'eneTnueckuii Ko onpenenseT BO3SMOXKHOE pa3BUTHE KU3HU OpraHu3Ma U Je-
JaeT ero HEMOBTOPUMBIM. JIOCTH)KEHNS TEHETUKOB CTAJIM HAYYHBIM IIPOPBIBOM, CPaB-
HUMBIM C TIOJIETOM YenoBeka B Kocmoc.

CeronHs yke BO3MOXKHO 3aIJISIHYTh B COOBITHS 3BOJIOLMOHHOW AMHAMHUKHU
MU y3HaTh OMOJOTMYECKHME HMCTOKM BO3HUKHOBEHHMS MHOTHX HalUd, MPOCUYHUTATH
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HACJIEICTBEHHbIC 3a00JIeBaHUS U TO3HATh HEPACKPHIThIE OCOOCHHOCTH KHUBBIX Op-
TaHU3MOB, BJIUSIONIMX HAa TMOBEJCHHUE BCETO JKUBOIO, €ro JajdbHEHIIUN mporpecc.
OTO KacaeTcs M 4elloBeKa, M )KMBOTHBIX, M PACTEHUH, BILUIOTh A0 BHUPYCOB, UMEIO-
LIUX HEKJIIETOYHOE CTPOCHHUE.

CrapaHusiMM yueHbIX-OMOJIOTOB Pa3HBIX CTPaH MUpPA CTAJI0 BO3MOXKHO PEHAK-
TUPOBAHHUE T€HOMA KMBBIX OPraHU3MOB — COBOKYITHOCTH BCEX T'€HOB U UX MOCJIEI0BA-
TEJIBHOCTH, B YaCTHOCTH, OJHUMH W3 IEPBBIX OPraHU3MOB, MOJBEPrHYTHIX I€HETHYE-
CKOM MOJIU(UKALNY, SBUINCh PACTEHUS, )KUBOTHBIE U PHIOBI, KOTOPbIE MUMENU CEllb-
CKOXO3SIHICTBEHHOE TpEJHAa3HAuYCHHUE U MPUTOIHBI K ynoTpebnenuro. daktopom, moody-
JMBILUM YYEHBIX K U3MEHEHHUIO I€HOTHIIA KUBBIX OPTaHU3MOB, SIBJIIECTCS CTPEMIICHUE
clieslaTh UX YCTOMYMBBIMU K 3a00JI€BaHUSAM, CO3aTh NPOIYKThI TUTAHUS C «JI€UYEOHBIM
s dexToM», HaITpUMep, IS JIUI], CTPAIAIONINX AJIEPTHe Ha TOT WIM MHOW THIIEBON
KOMITOHEHT WIH ke anadeToM. B HacTosIee Bpems B MUpe BBIPAIMBAOT TOHHbI IeHE-
THYECKH MOJU(DUIIMPOBAHHOM COU, KYKYpY3bl, CBeKJIbI U 1ip. B 2018 1. kutaiickuii y4e-
Helii Xe [I3sHbKyH mpoBeNl peJakTHpOBaHHME T'€HOMa YesIOBeKa Ha AMOPHOHAIBHOM
ypoBHE ¢ 1enbio uckmoueHns BUY-undexium, momyuenHon ot poaureneii. [Iposene-
HUE SKCIEPUMEHTA MO PEJAKTUPOBAHUIO T'€HOMA YEIOBEKa OLIEIOMUIO BECh MUDP U
npousBeno 3¢ dext «immka [Tangopsn» ['ecrona.

I'eHeTHueckoe peAAKTUPOBAHHE BCEro, MMEIOIIEr0 OMOJIOTUYECKOE IPOMC-
XOXJEHHE, Pa3BesI0 YeJIOBEUYECTBO 10 pa3Hble CTOPOHBbI Oappukan. OQHM CUMTAIOT,
YTO 3TO 0JIaro M Hay4HbIM Mporpecc HEOOXOIUM 4YEIOBEYECTBY B YCIOBHUSX COBpE-
MEHHOM JKU3HH, APYTUe MOJIararmT, YTO BMEIIATEIbCTBO B €CTECTBO IPUBEIET K KaTa-
cTpode a1 Bcero xuBoro Ha 3emie. B uuciie mepBbIX CBOE€ OTHOIIEHHE K 3TUM BO-
IIpocaM BBICKA3aJIM MPEJCTABUTENIN PEIIMTHO3HBIX KOH(PECCUI ¢ TOUKH 3pEHUsI OCHO-
BOIOJIAralolUX MOCTYJIaTOB U UJEH BEpbl, a TaKXKe yueHble-PUI0co(bl — ¢ NO3ULUI
9THUYECKHUX M HPaBCTBEHHBIX YCTaHOBOK. IOpucTaM oTBeneHa camas 3Hauumasi poJib,
MOKHO CKa3aTh, IUIAHETApHAs, — BBICTYIIUTh B KAYECTBE MEPUIIA 10 HEIPOCTBIM BO-
mpocaM, K KOTOPbIM Y€JIOBEYECTBO IMOKA HE B COCTOSHHM C(POPMHUPOBATH €IUHOO0-
pa3Hoe OTHOILIEHHE M YCTAaHOBUTH T'PaHU JIOIYCTUMOTO B c(hepe reHeTHIEeCKOM mpak-
TUKU C TE€M, YTOOBbI CUTyalllsl HE BBIIUIA M3-1I0J KOHTPOJI YEIOBEYECKOro pasyma
1 HE HaHEeCJa HEMONPaBUMBIHM Bpe/l OKpYyXkKarollen cpese.

[TpobnemMbl TeHETHUECKOTO PEeAAKTUPOBAHMS )KUBBIX OPTraHU3MOB OTHOCSTCS
K 00J1aCTH TEHETHKH W OMOMEIUIIMHBI, 3aTPardBaoOIICH 3/10pOBbE YEIIOBEKA U €ro
Ouosiornueckoe cyuiecrsoBanue. Haykoil moka He BeIpaOOTaHO €IMHOIO HAYYHOTO
M0JIX0/1a B AMHAMMKE MEIUIMHBI B c(hepe 3KCTPAKOPIOPAIbHOIO OIUIOAOTBOPEHUS,
9BTaHa3uu u Ap. Peub uaer, yTo KpaitHe BakHO, 00 001aCTsX, I/le YEJIOBEK CONpPHUKa-
CaeTcs C €CTECTBEHHBIM Pa3BUTHEM CaMOH >KM3HHM YEJIOBEUECTBA U €r0 BMENIaTellb-
CTBO MOXET 00paTuUThCsl Kak OjlaroM, Tak M CYIIECTBEHHOH ONAacHOCTBIO. 31€Ch
MMEHHO TPaBOBEJaM, C yU4ETOM BceX (DaKTOB M MMEIOIIETOCS OIbITa, HA/UIEKHT yCTa-
HOBUTH FOPUINYECKHUE IPAHULIBI JO3BOJIEHHOIO U 3aIPELUIEHHOTO.

[IpencraBieHHbI KOMIUIEKC Hay4HbBIX CTaTeHl JenaeT MyCTh HEOONbIIOH, HO
OJIMH U3 MEPBBIX IIArOB B JIEJIE€ OCMBICICHUS YKa3aHHBIX BbIlIe poOyeM. Pempakius
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Dear Readers!

Here is an unusual issue of the RUDN Journal of LAW; it is a thematic issue
and the first experience in the entire long history of the journal. The issue is devot-
ed to the most complex and extremely important subject for the development of
mankind — biomedicine and legal regulation.

Scientific discoveries of biologists on the fundamental principle of the nature
and origin of biological evolution (from ancient Greek Biog — life), allowed mankind
to investigate the world of living organisms on Earth. A man has learned to unravel he-
reditary information about a living organism presented in the form of a certain combi-
nation of genes (ancient Greek yévoc — genus). The genetic code determines the possi-
ble development of an organism's life and makes it unique. The achievement of geneti-
cists has become a scientific breakthrough comparable to a man's flight into space.

Today it is already possible to look into the events of evolutionary dynamics
and find out the biological origins of the emergence of various nations, figure out he-
reditary diseases and learn about the undisclosed features of life forms that affect the
behavior of all living beings, and their further progress. This applies to humans, ani-
mals, and plants, up to viruses with a non-cellular structure.

Through the efforts of biologists from different parts of the world, it became
possible to edit the genome of living organisms — the complete set of all genes and
their sequence; by the way, one of the first organisms subjected to genetic modifica-
tion were plants, animals, and fish, bred for agricultural purposes and suitable for
consumption. The factors that prompted scientists to change the genotype of living
organisms are the desire to make them resistant to diseases, create food products with
a healing effect, for example, intended for people who are allergic to a particular food
component or suffering from diabetes. Currently, tons of genetically modified soy-
beans, corn, beets, etc. are grown in the world. In 2018, Chinese scientist He Jiankui
edited the human genome at the embryonic level to avoid contracting HIV infection
from parents. The experiment on editing the human genome stunned the whole world
and produced the effect of Hesiod's “Pandora's box”.
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Genetic editing of everything that has a biological origin has divided humani-
ty on opposite sides of the barricades. Some believe that this is a blessing, and scien-
tific progress is necessary for mankind in the modern life, others believe that interfer-
ence with nature will lead to a catastrophe for all life on Earth. Representatives of re-
ligious confessions were the first to express their attitude to these issues; they looked
at the situation from the point of view of the fundamental postulates of faith. Scien-
tists-philosophers estimated the matter from ethical and moral standpoints. Lawyers
have the most significant role, one might say planetary, — to act as a yardstick for
difficult issues, to which humanity is not yet able to form a unified attitude and estab-
lish the boundaries of what is permissible in the field of genetic practice so that the
situation does not get out of the control of the human mind and cause irreparable
harm to the environment.

The challenges of genetic editing of living organisms are related to the field of
genetics and biomedicine; gene editing raises the issues of health, as well as genetics
and biological existence of humans. Science has not yet developed a uniform scien-
tific approach to the dynamics of medicine in the field of in vitro fertilization, eutha-
nasia, etc. We are talking, which is extremely important, about the areas where a man
encounters the natural development of the very life of mankind and such intervention
can turn both a boon and a significant danger. And, it is the jurists, who, having
weighed all the facts and taking into account the available experience, have to estab-
lish the legal boundaries to what is permitted and what is prohibited.

The presented set of scientific articles makes, albeit small, but one of the first
steps in understanding the above problems. The editors of the journal intend to con-
tinue preparation and publication of special materials on this and other topical issues.
We are waiting for suggestions from readers.

About the author:

Oleg A. Yastrebov — Doctor of Legal Sciences, Doctor of Economic Sciences, Full Pro-
fessor, Rector, Editor-in-chief of the RUDN Journal of law, Peoples' Friendship University of Rus-
sia (RUDN University); 6 Miklukho-Maklaya str., Moscow, 117198, Russian Federation

ORCID ID: 0000-0003-4943-6940

e-mail: yastrebov_oa@rudn.university
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Research Article

Human rights and modern biomedicine: problems and perspectives

Georgy B. Romanovskiy, Olga V. Romanovskaya*

Penza State University,
Penza, Russian Federation
* pgu-gpd@yandex.ru

Abstract. The article is devoted to the emerging threats to human rights in the context of the
development of biomedical technologies, as well as to the identification of social risks requiring legal
resolution in this area. It suggests a human rights model for regulating innovative methods of diagnosis
and treatment. The purpose of the article is to analyze legislation in the field of modern biomedicine,
genetic engineering, and related innovative technologies. A comparative legal study applied in the work
made it possible to substantiate a framework model for regulating modern biomedicine. The main task
of such a model is to identify risks affecting fundamental human and civil rights and freedoms. With
this approach, the details of regulation are the subject of bylaws or the corresponding prescriptions of
professional medical organizations. Methods. The basis of this research was formed by such research
methods as analysis of legal regulation, formal legal and comparative legal methods. The main results
of the study are to determine the legal links between modern biomedical technologies and the concept
of personal-ized medicine. In fact, the lack of interaction of new advances in biomedicine with the basic
provisions of medical care has been revealed. The article proves the need to impose restrictions on the
alleged popularization of innovative technologies by persons without medical education, using them for
dubious social purposes. The risks of developing updated eugenics have been outlined. The tendency of
relativism in consolidating the principles of mutual relations between a person, state, and society has
been identified. Conclusions. The development of biomedicine requires an adequate response from the
Russian legislation, which does not yet take into account most of its achievements. This creates certain
risks for human and civil rights and freedoms. The article substantiates the introduction of bans on the
most ethically questionable technologies and experiments. It is proposed to expand the powers of pro-
fessional medical organizations (including the transfer of some of the regulatory powers to them).

Key words: human rights, regulation, biomedicine, biomedical technologies, genome, gene
diagnostics, restrictions, prohibition

Conflicts of interest. The authors declared no conflicts of interest.
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AnHoTauus. CTaThs NOCBSIIEHA BO3HUKAIONIMM YIpo3aM IIPaB YeJIOBEKa B YCJIOBUSIX Pa3BH-
THsSI OMOMEIUIIMHCKUX TEXHOJIOTHH, a TAKKe BBISBICHHIO COIMATBHBIX PHUCKOB, HYXIAIOIIUXCS B IMpa-
BOBOM pa3pelIeHNH U IOSBISIIONINXCS B YKazaHHOU cdepe, GopMUPOBAHMIO TPABO3ALMIUTHON MOJEIH
peryarpoBaHusl HHHOBALIMOHHBIX METOJIOB TUATHOCTUKHU U JIEUeHUs. [[enb: IpOaHaIN3HUPOBATh 3aKOHO-
JIaTeIbCTBO, ONPEAETIIONIee OTHOLIEHUSI B 001aCTH COBPEMEHHON OMOMEIUIIMHBI, TeHHO-MHKEHEPHOU
JEeATeIbHOCTH, CMEXHBIX MHHOBAI[MOHHBIX TexHoioruil. IIpoBereHue CpaBHUTENBLHO-NIIPABOBOIO HC-
CJICIOBAHMS B 3asBJICHHOHN c(epe MO3BOIMIO BEIICIUTh PAMOYHYIO MOJENb PEryJIUPOBaHMs, HallENeH-
HYIO Ha OIIpeAeIeHNEe PUCKOB, 3aTParuBaloOlINX OCHOBHBIE NIPaBa U CBOOOJBI UEJIOBEKA U IPakAaHMHA.
Jeranu perynupoBaHus — IMpeIMET MOJ3aKOHHBIX aKTOB MJIM COOTBETCTBYIOIIUX IMPEANHUCAHUN MpO-
(eccHOHANBHBIX MEIUNUHCKAX OpTaHM3alMid. Memoowvi: OCHOBY HaHHOTO WCCIEAOBAHUS COCTaBHIN
TaKhe METOAbI UCCIEIOBAHU KaK METO] aHaJIM3a HOPMATUBHO-IIPABOBOTO PETyJIHPOBAaHUS, (HOpMalib-
HO-IOPUJIMYECKUI U CPaBHUTEIILHO-TIPABOBOIl METOABI. Pe3ynbmamsl: YCTaHOBIIEHA CBSA3b COBPEMEH-
HBIX OHOMEIUIHCKUX TEXHOJIOIMH ¢ KOHLENIUEH NepCOHATU3UPOBAHHON MEIUIUHEL; 10 J4ePKUBACT-
Csl OTCYTCTBUE B3aUMOJICHCTBHSI HOBBIX JAOCTIDKEHUIl ¢ 0A30BBIMU MOJOXKEHUAMH OKa3aHHUS MEIUIUH-
CKOM TOMOIIIY; JOKa3aHa HEOOXOIUMOCTh BBEICHHS ONPAaHHMYCHUH HA MHUMYIO TOMYJISPU3AIMI0 HHHO-
BaI[MOHHBIX TEXHOJIOTHH JMIAMH, HE MMCIONIMMH MEIMIIMHCKOTO O0pa30BaHHUS, MCIOJB3YIOMNX HX
B COMHUTENBHBIX COLMAIBHBIX LIENAX; 0003HAUYEHBl PUCKU PA3BUTHS OOHOBJIEHHON €BI€HUKH; IOKa3aHa
TEHJIEHIIMS PEJSTUBU3MA B 3aKPEIJICHUH NPUHIIMIIOB B3aMMOOTHOIIEHHUH YelloBeKa, TocyAapcTBa, 00-
LIEeCTBA. Bbi600bl: MOKA3aHO, YTO pa3BUTUE OMOMEIUIMHBI TpeOyeT aJeKBaTHOI'O OTBETA CO CTOPOHBI
POCCHUICKOTO 3aKOHOJATENbCTBA, HE YUUTHIBAIOIIETO B HACTOAIIEC BPEMs OOJIBIIMHCTBO JOCTYDKECHUH
U CO3/AIOUIECTO OINpEesICHHbIC PUCKHU /IS IIPaB U CBOOOJ 4esoBeka M rpaxaannHa. OOOCHOBaHO BBe-
JICHHUE 3alpPeTOB Ha HauboJee COMHUTENBHBIE C TUIECKON TOUYKH 3PEHHS TEXHOJIOTHUH U KCIIEPUMEH-
Tol. [Ipennaraercst pacliupuTh MOJTHOMOYHS NMPO(YECCHOHANBHBIX MEIULUHCKUX OpPraHMu3aluil (BKIIO-
yast epeAady UM 4acTH PeryJISTUBHBIX IIOJIHOMOYUH).

KnioueBble cioBa: npaBa 4eioBeKa, peryinpoBaHie, OMOMEIUIHA, OHOMEANIIMHCKUE TEeX-
HOJIOTHH, T€HOM, I'€HHAs TUarHOCTHKA, OTPaHUYECHHUS, 3aIIpeT

KoHduKT HHTepecoB: ABTOPHI 3asBIIAIOT 00 OTCYTCTBUM KOH(IUKTa HHTEPECOB.

HNndopmanus o Bkaaae aBTopos: Pomanosckuii I'.b. — HayuHOE pyKOBOJCTBO, TEOpETHYE-
cKoe 000CHOBaHME MCCIIEROBaHMs, 0000IICHNE OTYIEeHHBIX Pe3yIbTaToB, 3aKioueHrne; PoMaHOBCKas
O.B. — BBezeHune, KOHIIETIIUS, HAYYHBIN aHAJIN3 MaTepHAaJIOB.
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Introduction

Modern biomedicine attracts attention of modern people. In the conditions of
information openness and rapid spread of data concerning any scientific achievement,
almost everyone knows about the difficulties in genome sequencing, attempts to grow
artificial organs and breakthroughs in the study of stem cells (although not everyone
can imagine the specifics of the conducted experiments and their consequences; such
are the disadvantages of popularizing scientific knowledge. Research at the intersec-
tion of biology and medicine has long gone beyond their own scientific scope, offer-
ing society a new era in which a complete revision of humanistic values is taking
place, as well as restructuring of institutional ties.

It should not be left unnoticed that certain concerns were expressed back in the
late XX — early XXI centuries, when breakthrough trends in the field of biomedicine
only outlined their prospects. Francis Fukuyama, a famous futurist scientist, being
a member of the Bioethics Council, created under the President of the United States, in
2002 predicted a posthuman future in which the very understanding of personality will
be changed, social hierarchies will be transformed, and this, in its turn, will lead to
«new speedsy» of global politics (Fukuyama, 2004: 122). F. Fukuyama was not alone in
this vision. A. Toffler (at about the same time) prophesied about a change in the con-
cept of a classical family, predicting biological control over the entire period of a per-
son's life from birth to death, as well as the end of «parental amateurism». Test-tube
conception under the supervision of responsible healthcare providers should become
the norm, and the family should be just a service in the employer's social package (Tof-
fler, 2002:277). A. Toffler's idea, which is the creation of a «new» version of a person
based on genetic technologies, was developed by A. Bard and J. Zoderkvist (Bard &
Zoderkvist, 2004), who proposed a new doctrine — netocracy, based on utilitarianism
brought to the maximum (and on pragmatism brought to absurdity), where genocracy is
the basis of social ranking. Zbigniew Brzezinski then voiced fears about the growing
power of discrimination based on biological differences, predicting the role of genetics
in the competitive race of political systems (Brzezinski, 2004). J. Habermas pointed to
the «technicalization» of human nature, which carries its risks in constructing new prin-
ciples of social life (Habermas, 2002:144).

P.D. Tishchenko, a Russian scientist, spoke about the emergence of a new
phenomenon — “bio-power”, within the framework of which medicine allows estab-

16 I'EHETUKA U ITPABO



Romanovskiy G.B., Romanovskaya O.V. RUDN Journal of Law. 2021. 25 (1), 14-31

lishing total control over the bodily and mental components of a person. P.D. Tish-
chenko identified the trends of the modern world as Lego-man and bio-mutant (Tish-
chenko, 2001:177). His vision of the influence of some biomedical technologies is
fully confirmed. Thus, the author pointed to vaccine prevention as the basis to access
social benefits. The situation with the coronavirus in 2020 is partially indicative; cata-
strophic rumours are spreading around the world about mass chipization to track eve-
ryone vaccinated against such a dangerous infection (and in fact to establish total con-
trol). The famous entrepreneur B. Gates is in the public eye.

Legal regulation of modern biomedical technologies

The modernization of the legal system under the influence of biomedical
technologies occurs regularly, having started long before many breakthrough dis-
coveries. A number of declarations have been adopted at the international level (for
example, the Universal Declaration on the Human Genome and on Human Rights of
November 11, 1997, the International Declaration on Human Genetic Data of October
16, 2003, the United Nations Declaration on Human Cloning of March 8, 2005, etc.).
At the European level, the Convention for the Protection of Human Rights and Digni-
ty of the Human Being with regard to the Application of Biology and Medicine has
been adopted as well as the Convention on Human Rights and Biomedicine (Oviedo,
1997; hereinafter referred to as the Oviedo Convention). Four Additional Protocols
have been adopted to this document:

— Protocol on the Prohibition of Cloning Human Beings,

— Protocol on Transplantation of Human Organs and Tissues,

— Protocol on Biomedical Research,

— Protocol on Genetic Testing for Health Purposes.

The fact, which attracts attention, is that at the international level, the subject
of regulation is directly related to protecting human rights from the emerging poten-
tial threats. The legal regime of biomedical technologies (if we refer to European
practice) is carried out at the level of directives and recommendations; the right of is-
suing such directives and recommendations is vested in various bodies. It is necessary
to point at the following legal instruments:

— Directive of the European Parliament and of the Council No. 98/44 /EC of
6 July 1998 on the legal protection of biotechnological inventions,

— Directive 2004/23/EC of the European Parliament and of the Council of 31
March 2004 on setting standards of quality and safety for the donation, procurement,
testing, processing, preservation, storage and distribution of human tis-sues and cells,

— Recommendation of the Committee of Ministers of the Council of Europe
to member States No. CM / Rec (2016) 8 on processing personal medical data for in-
surance purposes, including genetic tests data (adopted by the Committee of Ministers
of the Council of Europe on 26 October 2016 at the 1269™ meeting of the ministers'
representatives).
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The conventions only enshrine the rules of fundamental importance that sig-
nificantly affect the scope of rights and freedoms of citizens or the regulated regimes
of biomedical activity that carry risks for the legal status of an individual. It is enough
to refer to the text of the Oviedo Convention to see that it resolves the key issues of
protecting the right to informed consent when seeking medical care, the right to pri-
vacy, and other fundamental rights affected by the provision of specialized types of
medical care. The same approach is maintained in the Additional Protocols.

Reference to foreign legal acts also indicates that laws are not considered by
parliamentarians as technological instructions. Pain points are identified, risks are spec-
ified — these form the basis for setting goals in the process of lawmaking. The subtle-
ties of a particular process are the subject of bylaws or the corresponding regulations of
professional medical organizations. In the United States, for example, the FDA (Food
and Drug Administration) has the power to enact mandatory regulations. There is also
a practice of delegating such powers to authorized medical organizations with extensive
experience in a particular type of professional activity. In the USA, for example, the
recommendations published by the American Society for Reproductive Medicine
(ASRM)* will be mandatory for reproductive doctors. The College of American
Pathologists (CAP)? develops standards for medical practice, guidelines for case man-
agement, and requirements for healthcare professionals. Due to the recognized level of
organization, such instructions serve as a practical guide for many US medical doctors.

This model has its own feasibility. Firstly, the development of biomedicine is
taking place by leaps and bounds. And if we try to put all aspects into the legal
framework, the relevance of the adopted law will be lost as quickly as the specified
branch of knowledge moves forward. Given the difficulties of parliamentary proce-
dures, there is no need to regulate all possible relationships. Secondly, the handover
to a different level of regulation ensures a prompt response to emerging threats. The
relevant government department can always quickly issue a banning regulation on
a risky innovation. Thirdly, it creates conditions for scientific creativity, not burdened
by the rigid framework of the regulator and developing according to its own canons.
Fourthly, a foundation for variability and individual approach is created. Many bio-
medical technologies are ambiguous and lack public consensus. The absence of law
allows introducing a certain experimental regime (what is not prohibited is allowed),
where only the general consent of the regulator for their use is required (but as long as
it meets ethical recommendations). Fifthly, the role of the professional community,
the most competent in identifying the benefits and risks of new achievements, is in-
creasing. It is the involvement of professional associations in the regulatory process
that strengthens their responsibility for the decisions they make. A responsible ap-
proach is being developed.

I American Society for Reproductive Medicine. Available from: https://www.asrm.org/ [Accessed 18" No-
vember 2020].
2 College of American Pathologists. Available from: https://www.cap.org/ [Accessed 18" November 2020].
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The framework approach to regulating modern biomedicine has both support-
ers and opponents. The former believe that universalization will create additional op-
portunities for citizens; it will facilitate their access to scientific achievements. Their
position is not based on the introduction of a universal ban, it is more about the liber-
alization of rules (Hangan, Badiu et al, 2016:68). For the sake of fairness, we will add
that there are also proponents of absolute bans, which should be introduced at the in-
ternational level. Thus, V.S. Ovchinsky suggests developing a convention, which en-
visages responsibility for some biomedical technologies (in particular, human clon-
ing, and some experiments with human DNA) (Ovchinsky, 2005:72).

In this country, there are basic regulatory acts that determine the general legal
regime of medical activity and circulation of medicines: Federal Law No. 323-FZ of
November 21, 2011 On the Fundamentals of Health Protection of Citizens in the Rus-
sian Federation and Federal Law No. 61-FZ of April 12, 2010 On Circulation of Med-
icines. With regard to general regulation, these regulatory acts are related in some
way to biomedicine. In particular, the general procedure of consent to medical inter-
vention is mandatory both in the provision of ordinary medical services and with the
help of innovative technologies. Specific issues of biomedicine are not discussed in
detail in the abovementioned documents. It can only be noted that the Law On the
Fundamentals of Health Protection of Citizens in the Russian Federation regulates the
donation of human organs (tissues) (Article 47) and the use of assisted reproductive
technologies (Article 55). Regarding the donation, will make a remark: in a number of
provisions there are contradictions with the Law of the Russian Federation No. 4180-
1 of December 22, 1992 On Transplantation of Human Organs and (or) Tissues,
which led to developing the draft of the Federal Law On Human Organ Donation and
Transplantation. The fate of the project is unfortunate and, in part, indicative. Almost
every researcher considers the law On transplantation ... to be outdated; the draft of
the new law has been published with unfailing regularity on the website of the Minis-
try of Health of the Russian Federation since 2014. Each time it is accompanied by a
media campaign about the future modernization of the legal framework and the vector
of success in transplantation medicine. There are already five or six drafts, in which
the enactment date is consistently postponed. Recently, the Ministry of Health of the
Russian Federation has prepared an updated draft (project ID 02/04/12-19/00098296),
where the enactment date is set to be September 1, 2021, but it has not yet been sub-
mitted to the State Duma of the Russian Federation.

Of the special laws, one should point to the Federal Law No. 86-FZ of July 5,
1996 On State Regulation in the Field of Genetic Engineering. It is note-worthy that it
is similar to the German law of June 20, 1990 on regulation of genetic engineering (Ge-
setzzurRegelung der Gentechnik, abbreviated title is-GenTG). The German act, unlike
the Russian one, does not cover the application of genetic engineering methods to hu-
mans. The Russian law made adjustments, indicating that gene diagnostics and gene
therapy in relation to a person fall under the subject of its regulation (this adjustment
was made in 2000). In Germany, there is a special law on the protection of embryo,
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which has severe requirements to gene technology that affects the human body. The
Russian legislator took a simpler path, expanding the subject of regulation of the exist-
ing law, however, without considering the specifics of gene therapy and gene diagnos-
tics in the system of medical care. Germany has the GenDG Act of July 31, 2009 on
genetic testing, which takes into account the identified nuances. In particular, it banned
secret tests without obtaining the consent of an individual (client or patient).

A special place is occupied by the Federal Law No. 180-FZ of June 23, 2016
On Biomedical Cell Products. Its draft was discussed several times, starting from
2011, until a voluminous document appeared, heavily loaded with technical aspects
of registering the BCP (a biomedical cell product) itself. The enactment of the law
was accompanied by loud reports about a breakthrough in legal regulation and a pow-
erful basis for the development of biomedicine and investment growth. Howerev,
many legal scholars expressed restrained optimism, which had certain grounds. No
progress has been made, and as of November 2020, only one BCP was registered suc-
cessfully. Moreover, the content of the law does not coincide with the concept of
high-tech medicines used in the Decision of the Council of the Eurasian Economic
Commission No. 78 of November 3, 2016 On the Registration and Examination Rules
for Medicines for Medical Use (which is harmonized with the European legislation)
(Merkulov, Melnikova, 2019:96). We must not forget an important postulate: any
regulatory reform should not impede innovation by creating only unnecessary bur-
dens, and without providing at least general support.

France adopted the Law No. 2004-800 of August 6, 2004 On Bioethics , but it
cannot be called a system-forming document, since it introduces amendments to the
already existing rules (Civil and Criminal Codes, Code of Public Health, etc.). One of
the virtues of the law is the creation of an independent advisory entity on ethics, life
sciences and health. At the same time, the formation procedure (in which the Presi-
dent of France, who appoints the chairman, the Supreme Court, ministries, and scien-
tific community take part) determines the high authority of the decisions made.

The development of biomedicine is associated with such a concept as innova-
tive medicine. Reference to a number of Russian policy documents — namely, the
State Programme of the Russian Federation Healthcare Development No. 294 of
April 15, 2014, approved by the RF Government Decree, the Strategy for Developing
Medical Science in the Russian Federation for the period up to 2025 No. 2580-r of
December 28, 2012, approved by the RF Government Executive Order, the Passport
of the National Project Healthcare, approved by the Presidium of the RF President’s
Council for Strategic Development and National Projects (records No. 16 of Decem-
ber 24, 2018) — shows that key innovations are associated precisely with biomedical
technologies (cellular and tissue engineering, genomic and post-genomic technolo-
gies, pharma cogenetics, DNA markers, etc).

Abroad, initiatives are put forward to pass laws on innovative medicine,
where Lord M. Saatchi (Great Britain), who is considered to be among the pioneers,
has suggested his own bill (appropriately named Saatchi Bill). Acquaintance with the
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bill shows that its main goal is to bring the experimental regime to the level of stand-
ard medical activity, allowing a medical worker a reasonable risk in the process of
carrying out professional activities. The bill was not supported by the majority of
British parliamentarians, but the course of the discussion is re-markable. Its support-
ers tried to expand the possibilities of using unproven technologies when treating so-
cially significant diseases, first of all, in cancer patients (Rawlins, 2014). The oppo-
nents were inclined to conservatism, arguing that not every doctor (with a varied level
of professional knowledge) can afford to experiment. This can lead to rash actions
and unpredictable results (Baum, 2015). In Russia, similar initiatives were put for-
ward in the form of drafts of the Federal Law On Experimental (Pilot) Legal Regimes
in the Sphere of Biomedicine (Sergeev, Mokhov, Yavorskiy, 2019:6) and the Federal
Law On Biomedical Research (Medical Experiments) in the Russian Federation
(Starchikov, 2017:127), but they also did not get general support either in the profes-
sional community or in government authorities. Let us make a remark: the relevance
of such legal acts is obvious, but, apparently, we should choose a different way. It is
assemtial to create special legal regimes in general laws (for Russia, this is the Feder-
al Law On the Fundamentals of Health Protection of Citizens in the Russian Federa-
tion), and not to adopt separate laws with a special subject of regulation.

Law, biomedicine, personalized medicine: new social risks

The development of biomedicine is associated with another area — persona-
lized medicine, which, in turn, is due to the development of genomic technologies and
identification of individual biological characteristics of each human organism. This
will make it possible to form an individual plan not only of treatment, but al-so of so-
cial behavior designed to prevent the occurrence of predictable diseases. But serious
clarifications must be made to this, too. Firstly, healthcare professionals will point out
that medical treatment is a creative process, already based on an individual approach
to each patient. Such arguments were publicly expressed during the implementation
of standards and procedures for providing medical care stipulated in Article 37 of the
Federal Law On the Fundamentals of Health Protection of Citizens in the Russian
Federation. Yu.D. Sergeev and Yu.V. Bisyuk insisted on their restrictive use, exclu-
sively when planning economic calculations with medical organizations within the
framework of compulsory health insurance (Sergeev, Bisyuk, 2007:27). Moreover, it
is with good reason that health care legislation uses different categories — quality,
availability, satisfaction — when characterizing medical care. The interaction of all
the above-mentioned factors with standards, procedures and various recommenda-
tions is based on complex principles, parameters, and indicators. By the way, the situ-
ation with the coronavirus infection has shown how rapidly treatment regimens for
newly diagnosed diseases can change. At the end of October 2020, the Ministry of
Health of the Russian Federation published the ninth version of the Interim Recom-
mendations for Prevention, Diagnosis and Treatment of Coronavirus Infection (over
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six months of pandemic)®. And this is an illustration of a quick change in the treat-
ment regimen, without reference to individual characteristics of an organism. Thus,
the treatment of each person carries the features of an individual approach, which is
the basis of personalized medicine.

Secondly, the proclamation of a new goal has not yet been conjugated with
the novelties of the healthcare legislation. Let us assume that personalized medicine is
more closely related to genomic technologies (including diagnostics). The most
common cause of mortality in our country is the circulatory system diseases (accord-
ing to the Federal State Statistics Service, about 220 thousand Russians died of them
in 2019). To illustrate our point, let us take, for example, neurological diseases. The
order of the Ministry of Health of the Russian Federation of November 15, 2012 No.
926n approved the Procedure for providing medical care to the adult population with
nervous disorders. Also, the Ministry of Health of the Russian Federation approved
Clinical Recommendations «Ischemic Stroke: Malignant middle cerebral artery in-
farct», where, in the description of the etiology and pathogenesis, you can find: «In
young patients (18-45 years old), the most common cause of ischemic stroke is arte-
rial dissection of cerebral vessels associated with genetically determined insufficient
development of collagen structures of the vascular wall (Marfan, Ehlers-Danlos syn-
dromes, etc.)».At the same time, medical literature emphasizes that the influence of
the genotype on the risk of developing a stroke is significant precisely at a young age,
since the expansion of genes changes over time, there is a versatile interaction of the
genotype with external dynamic factors (Samokhvalova, 2013:157). The course of the
disease occurs under the influence of genetic factors even if the patient is 70 years old
(Ivanov, et al, 2010: 49). However, in Russian documents there is only a general indi-
cation of the genotype as a risk factor. Since none of the above-mentioned documents
(including the standards for providing medical care) envisages genetic diagnostics, it
is not covered by the Programme of State Guarantees of Providing Free Medical Care
to Citizens. The minimum amount of research costs about five thousand roules (this
cost is based on the pricing policy in the Penza region medical organizations), which
significantly affects the patient's (and his relatives’) desire to undergo additional ex-
amination. If we want to predict morbidity in the “Neurology” sphere and its depend-
ence on genetic factors, then it is advisable to conduct a mass examination of young
citizens of Russia. This will make it possible to formulate recommendations aimed at
maintaining population health.

Currently, by the Order of the Ministry of Health of the Russian Federation
No. 186 of April 24, 2018, a special Concept for predictive, preventive and personal-
ized medicine has been approved. By the Decree of the Government of the Russian
Federation of April 22, 2019 No. 479, the Federal Scientific and Technical Proramme
for the Development of Genetic Technologies for 2019-2027 was adopted, which al-

3 Ninth version of COVID-19 guidelines was published. Available from: https://minzdrav.gov.ru/news/2020/
10/26/15277-opublikovana-devyataya-versiya-metodrekomendatsiy-po-covid-19 [Accessed 20 November 2020].
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so pays special attention to the development of personalized medicine. Among the
significant tasks, the formation of regulatory and legal support for using genetic tech-
nologies in biomedicine is indicated, but the realities are still negative: legislative acts
are adopted spontaneously, consolidating unnecessary administrative barriers, hap-
hazardly, without taking into account the current situation in the Russian healthcare.

Thirdly, the development of personalized medicine should be carried out pre-
cisely by specialists, while charlatans, who are trying to either parasitize on a new
trend in science or use innovations for dubious purposes, should be weeded out by the
professional community. This point needs developing. The situation with Angelina
Jolie, who underwent a mastectomy with the removal of the ovary due to her predis-
position to breast cancer, gained worldwide fame. Information about the mutation of
brcal and brca2 genes, a genetic factor of cancer, was publicized. This aroused inter-
est not only in the system of cancer prevention using gene diagnostics, but also in
making independent decisions by women about mastectomy without direct indica-
tions (just in case). The owners of the social network PrimerLife, who have received
the status of a Skolkovo resident and have ambitious plans to form new principles of
social interaction?, are trying to make money in the field of collecting genetic data.

This network is far from being the only one. All of them have a relatively typ-
ical principle of operation. There is an exaggerated advertisement for the independent
collection of biological material, its sending to a special laboratory, where the ge-
nome is deciphered (as a rule, partially), the data is loaded and processed. According
to certain parameters, a social network can produce the desired result. So, «Pri-
merLife» offers to issue various recommendations: from choosing diet to selecting
a life partner. A social network has been created abroad to find relatives. In the Unit-
ed States, such a network is popular among artificially conceived children who want
to find their biological parents (there is also the opposite situation: donors of biologi-
cal material are looking for their children). Similar activities in many countries (Swit-
zerland, Finland, the Netherlands, etc.) have become the reason for abandoning the
principle of anonymity in reproductive technologies.

The company “23andMe’®, which has serious informational and financial
support, has become notorious due to the fact that it was created by Anne Wojcicki,
the wifeof Sergey Brin, Head of Google. Everyone is invited to independently take
a genetic test and receive a different set of information services: ranging from search-
ing for relatives and forming a family tree to determining the Neanderthal gene. Low
testing costs (currently $79) are contributing to the network's rapid expansion. But it
also has serious opponents such as sectoral government authorities in the health sec-
tor, which impose restrictions on such large-scale popularization of genetic data, by

4 Musienko, S. We will look for a husband or wife, focusing on genomes / Russian reporter. Available from:
http://www.rusrep.ru/article/2012/03/07/genom [Accessed 121" November 2020].

5 Official website of the company. Available from: https://www.23andme.com/ancestry/ [Accessed 12" No-
vember 2020].
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people without medical education, and laboratories that do not have permits to con-
duct the relevant research. In addition, the material sampling itself is carried out with-
out consulting a doctor, and subsequent data calculations are also systematized using
artificial intelligence (without medical supervision). Health care providers are also not
very enthusiastic about such social initiatives. There are regular attempts to ban the
company in some US states and countries, but the company successfully resists all the
attempts (which is not surprising for a firm backed by a giant like Google). However,
«23andMey is becoming an aggregator of a large genetic database.

Fourthly, personalization of medicine and general dependence of mankind on
medical data reanimate the risks of eugenics, whose «ghost» has become increasingly
apparent in recent years. In a number of countries, attempts have been made to legit-
imize eugenic rules (or rather, their understanding at a certain historical moment). In
the United States, this is the legislation on restricting immigration, adopted in the
1920s under the slogan of US President C. Coolidge «America should be for Ameri-
cans»®. In Soviet Russia, the Regulations on the People's Commissariat of Health
(adopted in 1927) envisaged the implementation of such a function as «developing
the issues of eugenics and racial hygiene». The eugenic society was actively develop-
ing at that time in the USSR, but after genetics had been proclaimed a bourgeois sci-
ence, it was completely destroyed. Modern legal acts (international and national) put
up appropriate legal barriers. The prohibition of eugenic practices is provided for by
Article 3 of the Charter of Fundamental Rights of the European Union (Nice, Decem-
ber 7, 2000), Article 25 of the Armenian Constitution, Article Il of the Section
«Freedom and Responsibility» of the Basic Law of Hungary, and Article 16-4 of the
French Civil Code. Russian legislation is absent from this range: it is impossible to
find direct bans on selective practices in relation to a person.

These social risks are not exhaustive. Western philosophy actively participates
in the process of their discussion. The proposals are varied: from introduction of ab-
solute bans to complete liberalization of legislation and rejection of government in-
tervention. Various theories with far-reaching consequences appear against this back-
ground. For example, R. Posner put forward the concept of «strictly not observed ab-
solute formal prohibitions» (Posner, 2006:171), which has been subject to some criti-
cism (Segev, 2009:239). Although the idea was related to anti-terrorism legislation,
many followers see it as a universal message to the future jurisprudence. This means
that a certain scientific basis is being created that calls into question the basic values
in the human rights system. In other words: even those rules by which a public con-
sensus has been developed can be adjusted depending on the current situation. Rela-
tivism in regulation and protection of human rights is substantiated. Taking into ac-
count the development of biomedicine and the expansion of knowledge in the field of
Homo sapiens’ nature, such an approach may lead to a revision of all the commit-

6 Lombardo P. Eugenics Laws Restricting Immigration. Available from: http://www.eugenicsarchive.org/
html/eugenics/essay9text.ntml [Accessed 15" November].
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ments achieved over the past 5070 years in the field of human and civil rights and
freedoms. Moreover, one might be concerned about the fact that it is proposed not to
change the text of the main international conventions and constitutional acts, but to
transform the content that is provided by the world community.

In this regard, let us pay attention to the possibility of changing the concept of
constitutional legal personality of a person due to the appearance of genetically trans-
formed organisms. The pioneer was the Chinese scientist He Jiankui, who announced
the creation of a genetically modified human embryo, which was later born. For this
he was subjected to universal condemnation, and in China he was also sentenced to
a real term of imprisonment’. This information drew attention to various experiments
on creating a human-animal chimera. The idea of creating a humanzee (human-
chimpanzee) is discussed not only at the level of futurological fantasies, but also
among biologists (Li, Saunders, 2005:50). The introduction of human cells into the
body of animals is a routine practice. Since 2013, a large-scale project HUMAN
(Health and the Understanding of Metabolism, Aging and Nutrition) has been imple-
mented in Europe, based on the adaptation of human cells in various organs of mice
and rabbits (Esteves et al. 2018:4). There have been attempts to introduce neurons in-
to the brains of mice, but these have been abandoned due to ethical requirements.
Such a mouse was even given a common name — “Mickey Mouse”, with an allusion
to verbal communication practices (Sherringham, 2008:771). Similar experiments are
being carried out in the Russian Federation. In 2016, Rospatent (Russian Federal Ser-
vice for Intellectual Property) considered the application from the institutes of the
Russian Academy of Sciences for the invention of the «Method for producing cybrids
with the human genome», which declared the possibility of obtaining an embryo con-
taining 100% nuclear human genome and mitochondrial DNA of a mouse.

Of particular concern is the possibility of systematizing large volumes of per-
sonalized information in a highly sensitive area. Moreover, new technologies allow
the citizens themselves to accumulate data about their health using various gadgets.
At the same time, gadget developers warn that information can be redirected to the
developer, accumulated in a cloud server, and then systematized (as Apple promises,
impersonally and only for technical purposes to improve the service) according to
some parameters. If a few years ago it was only possible to project threats, under-
standing that they are of science fiction nature due to the impossibility of processing
a huge amount of data, now artificial intelligence allows efficient processing. The
amount of information is growing exponentially. An analytical report from the Stan-
ford University School of Medicine indicates that while 153 exabytes (one exabyte
equals one billion gigabytes) of medical data were accumulated in 2013, the goal for
2020 is to process 2,314 exabytes®.

"Yangfei Z. He Jiankui gets 3 years for illegal human embryo gene-editing. China Daily. Available from: https:/
www.chinadaily.com.cn/a/201912/30/WS5e098549a310cf3e35581783.html [Accessed 20" November 2020].

8 Stanford Medicine, 2017. Health Trends Report Harnessing the Power of Data in Health. Available from:
https://med.stanford.edu/content/dam/sm/sm-news/documents/StanfordMedicineHealth TrendsWhitePaper2017.
pdf [Accessed 161 November 2020].
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It is necessary to understand that the accumulation of information about the
health of each citizen makes it possible to formulate generalized conclusions about
the state of public health. This, in turn, makes it possible to plan costs for certain
health care sectors, distribute medicines (primarily those of high cost), and draw up
strategic plans for the development of preventive medicine. But at the same time, it
creates a certain vulnerability for the state if it does not have medicinal independence.
In the event of introducing sanctions policy (which has become a kind of trend for
government-to-government communication in recent decades), the refusal to supply
vital medicines may become the most effective method of influence. A similar situa-
tion arises when the rights of the information aggregator are transferred to a non-
governmental organization, which will initially receive advantages when its interests
merge with the main participants of the pharmaceutical market. This creates an ideal
situation for establishing a monopoly on distributing medicines.

The use of gadgets in self-tracking of one's own health (or its maintenance)
creates additional risks in ensuring cyber security. For example, a famous service is
the Merlin.net Patient Care Network (PCN) service, which collects data from St. Jude
Medicalcardiac pacemakers. A data breach would allow an unauthorized user to disa-
ble the device. As a result of this action, the patient will die of cardiac arrest. On Au-
gust 29, 2017, the FDA (the USA) issued a special press release on the vulnerability
of the implantable cardiac pacemakers and the need for additional cyber protection®.

The regulation of assisted reproductive technologies requires special attention.
Listing the possibilities in this area would take more than one research article (espe-
cially with a discussion of all the arguments of supporters and opponents of certain
technologies). It is already possible to edit the embryo genome, surrogate maternity
with a significant number of participants (which complicates the search for biological
relationship), auto-eugenics, and cryopreservation of germ cells. Each of them creates
a layer of legal problems, many of which are not resolved in the legislation of our
country. Moreover, it should would like to emphasize that a characteristic feature of
Russian legal acts is ultimate liberalism, which has made it possible, for example, to
reveal the facts of Russian women giving birth to children for export. This practice is
banned even in India, which has long been imputed as a form of biological exploita-
tion of a woman deprived of rights. Unfortunately, the pandemic has revealed that the
place of developing countries in this business is now being taken by the Russian Fed-
eration. Let us remember that in June 2020, five babies were found born by surrogate
mothers in Russia, intended for further shipment to China, but «stuck» due to the in-
troduction of restrictive measures caused by the coronavirus®®. Back in 2019, a stag-

9 Firmware Update to Address Cybersecurity Vulnerabilities Identified in Abbott's (formerly St. Jude Medi-
cal's) Implantable Cardiac Pacemakers: FDA Safety Communication. Available from: https://www.fda.gov/
medical-devices/safety-communications/firmware-update-address-cybersecurity-vulnerabilities-identified-ab-
botts-formerly-st-jude-medicals [Accessed 20" November 2020].

10 Surrogate business. Babies for Chinese citizens lived in terrible conditions. Arguments and Facts. 30" June,
2020. Available from: https://aif.ru/society/law/surrogatnyy biznes_mladency_dlya_grazhdan_kitaya_zhili_
v_zhutkih_usloviyah [Accessed 22" November 2020].
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gering number was announced: about five thousand children'! are “supplied” to China
from Moscow alone every year. The legal press has repeatedly voiced (Momotov,
2019:32; Serebryakova, 2016:53) the demands to impose severe restrictions on
a number of assisted reproductive technologies (at least following the example of
most European countries), but only the scandal with the children in 2020 revived the
forgotten discussion. Back in September 2009, A. Baranov, Russian chief pediatri-
cian, vice president of RAMS, spoke very carefully about the importance of assisted
reproductive technologies, confirming his statement with the data: 2/3 of children
born as a result of extracorporal fertilization suffer from serious diseases, and the
women who turn to this procedure cause harm to their health2. But then, his profes-
sional opinion caused an avalanche of criticism.

Conclusions

The current state of biomedicine indicates the formation of the public agenda:
natural science has presented a number of new achievements that need social assess-
ment and legal regulation. Russian legislation lags far behind on most of the stated
problems. There is lack of information, which allows unscrupulous actors to abuse the
absence of bans on questionable technologies. The media regularly cover certain
scandalous stories (such as, for example, the delivery of newborn babies to China
from surrogate mothers), which force representatives of the official authorities and
civil society institutions to look at the problem. Pointed decisions are made, but, as
a rule, they do not address the essence of the problem.

The quality of legal regulation is also influenced by the long time needed to
adopt a law by the state bodies. Vivid examples are modernization of legislation in the
field of transplantation (which has not been moving forward for about seven years) and
enactment of the law on biomedical cell products. The delay is mainly connected with
the developers’ desire to subject to detailed regulation the moments that could be trans-
ferred to the sub-legislative level while maintaining the general principles of legal im-
pact. International practices show that the most relevant issues in regulating biomedical
technologies are the protection of human rights (especially of vulnerable categories).
This predetermines the subject of regulation of framework laws that do not go deep into
the details of the processes themselves. Moreover, special sections are adopted within
the framework of codified acts (often in the Civil Code).

It is necessary to enhance the role of the professional community and ethics
committees. In West European countries, have been created medical associations,
which have received many public functions, including the regulatory ones. The UK

11 'Vardanyan A. The Chinese go on baby-tours for children from Russian surrogate mothers. Komsomolskaya
Pravda. 18™ December, 2019. Available from: https://www.spb.kp.ru/daily/27069/4138796/ [Accessed 18"
November 2020].

12 Medicine news. 28" September, 2009. Available from: http://medportal.ru/mednovosti/news/2009/09/28/ivf/
[Accessed 20" November 2020].
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has the experience of creating QUANGO (quasi-autonomous non-governmental or-
ganization), which is an autonomous organization combining public (by function) and
private (by principles of activity) fundamentals aimed at attracting professionals to
the public administration system (Romanovskaya, 2018:38). In any case, the need for
professional assessment of emerging problems is constantly increasing (and in terms
of biomedicine, it is increasing exponentially). Abroad, ethics committees also have
a high degree of independence, which is ensured by the formation procedure (as ad-
vised by the highest government bodies) and the requirements for their composition.
The information function of these committees is carried out through constant moni-
toring of the level of development of biomedicine and publishing regular reports that
underlie the official decisions taken.

It is necessary to introduce amendments to the Federal Law On the Funda-
mentals of Health Protection of Citizens in the Russian Federation, which should not
only determine the legal regime of certain biomedical technologies, but also align the
innovations with the general rules of providing medical care, which will require
a thorough analysis of all institutions of health law. Urgent prohibitions should be in-
troduced on the most ethically questionable technologies and experiments. In particu-
lar, it is required to ban creating human-animal chimeras, genetically modified human
being, auto-eugenics, and/or establish restrictions on a number of reproductive tech-
nologies (that are now characterized by extreme liberalism, which does not correlate
with the general vector of protecting traditional values in our country), and manipula-
tions with the human genome. This will require hard and thorough work on the sys-
tematic analysis of many legal institutions. Changes in health law will entail the im-
provement of related industries. And all these are impossible without careful discus-
sion by the professional community, development of a unified policy, where the
achievements of natural, medical and humanitarian sciences, as well as foundation of
basic ethical values, will be central.
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Hay4Has cTtaTbs

NpaBoBoe perynupoBaHue B o6nactu obopoTa
reHHo-moaucuumpoBaHHbIx opraHmamoB (TMO) B Poccuun
M 3apyO6exHbIX rocyaapcTBax

P.I'. HoBukoBa

MockoBckuii rocyaapcTBeHHbIH opuanyeckuii yausepcureT umenu O.E. Kyraduna (MI'TOA),
2. Mockea, Poccuiickas @edepayust

Poccuiickuii yHUBEpCUTET APYKObI HAPOIOB,
2. Mockea, Poccuiickas @edepayus
ramiletta@gmail.com

AnHoTanus. OJHUM M3 CIOXHBIX U aKTyaJbHBIX BOIPOCOB, CTOSIIMX I€pe]l COBPEMEHHBIM
00IIECTBOM, SIBJISETCS NMPUMEHEHHE MEpeJOBbIX TEXHOJOIHH B cepe reHeTH4ecKd MOIUPHIMPOBAH-
HbIX oprauu3MoB (I'MO) u mpuMeHeHuUs! TPOYKINHU C COACPKAaHUEM TAKOBBIX. B3IJIsIHYB Ha MPaBOBYIO
KapTy MHpa, MOJKHO YBHIETh Pa3HOJIUKOE IPaBOBOE peryauposanue odopora 'MO, B yacTHOCTH, B 00-
JIACTU PETYJIMPOBAHMS U KOHTPOJIS B OTHOLICHUU NPOBEAEHUS TEHOMHBIX MCCIICIOBAHUIN U UX NPAKTH-
YECKOT'0 NPHUMEHEHHS, OLIEHKH PHUCKOB HEKOHTPOJIHPYEMOIO PACHPOCTPAHEHHS U UCIIOJIb30BAHUS TEX-
HOJIOTHH T'€HETHYECKOTO PelaKTUPOBAHUS OPraHU3MOB, B TOM YHCJIE HAa CTaJAWU IUIAHWPOBAHHS Hayd-
HBIX UccienoBanuil. [IpoBeneHHbIN B cTaTbe CPaBHUTEIBHO-TIPABOBON aHAJIN3 3aKOHOJATENIbCTBA 3apy-
OEXHBIX CTpaH (SBJISFOLIMXCS TOMUHAHTHBIMU B CBOMX MPABOBBIX CHCTEMaXx) IMO3BOJISIET HATIISIIHO YBH-
JETh 3TH Pa3IM4usl, BHISIBUTH OOLIEMHPOBBIC TEHAEHIIMU MPaBoBoro pa3sutus B chpepe MO u npume-
HEHHUS TPOJYKIIMHU C COJICPIKAHUEM TaKOBBIX, BKJIFOYAsl BOMPOCHI OCYLIECTBICHUSI KOHTPOJIS B 00JIaCTH
obopora 'MO. D10 mo3BomwI0 CPOPMYITHUPOBATH PSIIl PEKOMEHIAIMH OTHOCHUTEIBLHO BO3MOXXHOCTH
MIPUMEHEHHUs 3apy0EIKHOTO OIbITa B MpaBoBOoM roiie Poccuiickoit denepaliiu, B 4aCTHOCTH, O HE00XO-
JUMOCTU TpUHATUS B Poccum Mep rocynapCTBEHHOTO PEryJMpOBaHHS AJIS Pa3sBUTUS JAaHHOH cgepsl
OOIIECTBEHHBIX OTHOIIEHUI — 3aKOHOJATEIbHBIX aKTOB, moctaHoBieHuil [IpaBurenscrBa Poccuiickoit
®denepanyu U p., HANPABICHHBIX HA Pa3BUTHE OMOTEXHOJIOTHA, OBBIIICHUE IOBEPHsI TPaXKIaH B FeHe-
TUKE, YBEIMYEHUE MPOLYKTUBHOCTH NpousBoacTBa I'M-npoaykuuu, passurue mHHoBauui. Tak kak
Poccus siBnsercst wieHom EBpasuiickoro skonomuueckoro corsa (EADC), B cTtatbe paccMOTpPEHO 3a-
KOHOJIaTeJIbCTBO TOCYapCTB, BXOJAIMX B AaHHbIH Cor03, M aHbl PEKOMEHJALMU [0 FapMOHHU3ALUN
3aKOHOJIaTEIbHBIX OCHOB HAJJHALMOHAJILHOT'O YPOBHS B 001actu o6opora I'MO.

KaioueBbie caoBa: I'MO, reHeTndecku-MoAn(pHINPOBAHHBIE OpraHu3Mbl, [ M-IporyKius,
TeHEeTHYECKHE TEXHOJIOT UM, TOCTIKEHUS TeHeTHKH, paBo 1 ' MO, 3akoHoaarenscTBo 0 T'MO

KoudaukT naTepecoB. ABTOp 3asBiIsieT 00 OTCYTCTBUU KOH(IIMKTA HHTEPECOB.
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Abstract. One of the most relevant issues, which today’s society face is the use of advanced
technologies in the field of GMO and GM-food. Taking a look at the world map of law we can see di-
verse legal regulation of GMO turnover, especially in the context of regulation and control of genomic
studies and their practical application, risk assessment of uncontrollable GMO spreading and technolo-
gies of genetic editing of organisms including at the level of research planning. The comparative legal
analysis of foreign regulation (including in dominant jurisdictions), provided in this article allows re-
vealing those distinctions, determining the basic tendencies in GMO legal development and connected
products with GMO components, including the matters of control with regard to GMO turnover.
The analysis allowed drawing several recommendations on borrowing foreign experience for the sake
of revising Russian regulation, i.e., taking regulatory measures to develop the relevant sphere of social
relationships — legal acts, governmental decrees, etc. oriented towards the development of biotechnol-
ogies, raising confidence of citizens in genetics, stimulation of GMO production efficiency, and innova-
tive development. Russia is a member of the Eurasian Economic Union (EAEU); therefore, the article
discusses the national laws of these countries concerning GMO and contains recommendations for har-
monizing the legal framework of the supranational level in the field of GMO turnover.
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BBenenune

CornmacHo nanHbiIM BO3 «reHetnueckd MoAU(UIMPOBaHHbIE OPraHU3MbI
('MO) — 310 opraHu3Msbl (T.€. pacTeHWHs, KHBOTHBIC WJIH MUKPOOPTaHU3MBI), deit
reaerndeckuit Mmatepuan (J{HK) Obu1 m3MeHeH, mpudyeM Takve W3MEHEHUS OBbLIN Obl
HEBO3MOXXHBI B TIPUPO/IE B PE3YyIbTATE PA3MHOXKEHHSI MIIM €CTECTBEHHOW pEKOMOMHA-
mmn»!. Victopus paseutus MO Geper mauano B XX Bexe (Tsepelyov, Demyankov,
2020), ¢ MoMeHTa, KOrJia CTajJ0 BO3MOXHBIM YCOBEPIICHCTBOBAHHE I€HETHYECKOTO
Koz1a OMO-OpraHU3MOB 3a CYET BHIOOPOUHOI0 HaOOpa reHOB pa3IMYHbIX OPraHU3MOB,
HE CBSI3aHHBIX MEXKIY COOOU MO POJOBBIM MpHU3HAKAM, YCUIIMBAs MPU 3TOM HX Kaude-
CTBeHHbIe Noka3aTenu. C Te4eHHeM BPEMEHHM JAaHHbIE TEXHOJOTHH CTPEMMTENIBHO
MPOrPECCUPYIOT U OCHOBHOM 3a/iayeil y4eHbIX Pa3HbIX CHEUUATbHOCTEW, BKJIIOYas
IOPHCTOB, BBICTYNAET HEOOXOAUMOCTh ITPOrHO3UPOBAHUS HACTYIIJICHUSI PUCKOB B pe-
3yJbTaTe BHEAPEHHS OMOTEXHOJIOTHH M obOecriedeHrne 0e30MacHOCTH TS YesloBede-
CTBa W OKpy»Xaromiei cpeapl. B orHomenun 6morexnonorun 'MO n I'M-nipoaykiim
3aKOHOJATEIbCTBO PA3IMYHBIX CTPAH PETYIUPYET AaHHYIO chepy HEOTHOPOAHO U ATO
CTaHOBHTCS OYEBUIHBIM UCXOJS JaKe U3 3aKOHOAATEILHBIX OINPEIeNICHH, K IpUMe-
py, uto sBisgercs MO, mpuMeHHTENbHO K KaKMM MMEHHO OOBEKTaM: MUKpOOpra-
HU3MaM, PacTEeHUsIM, KUBOTHBIM WM ke denoBeky. Kpome Toro, MHOrue BOMPOCHI,
kacatomuecs: ooopora I'MO, conepkaTcs Kak B OTJEJIbHBIX 3aKOHAX, K IpUMepy, 00
o6opore 'MO unu e o 0no0e30MacHOCTH, TaK U B OTPACIEBBIX 3aKOHAX B OTHOILIE-

1 Cm. OduumansHblii caiiT BceMUpHON opraHu3alyy 31paBooXpaHeHus. UTo NpeacTaBisior coboi TMO?
Iocrymno: https:/imww.who.int/foodsafety/areas_work/food-technology/fag-genetically-modified-food/ru/ (na-
ta obpamienus: 01.12.2020).
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HUM TOH 1MO0 MHOU MPOAYKLUH, K IPUMEPY, O CEMEHAX, O PHIOHOM XO3sHCTBE U T.JI.
[IpoBeneHne CpaBHUTENBHO-TIPABOBOIO HCCIIEAOBAHMS MO3BOJSET BBIABUTH TaKUE
0COOEHHOCTH, a 3aKOHOJATEIbHBIIN ONBIT 3apyOekHbIX cTpaH Bchepe I'MO, Britogast
OTBETHI Ha BOIMPOCHI [10 rapMOHU3aLuu 3aKkoHoAaTenscTBa EADC, uieHoM KOToporo
asisgercs U Poceust.

|. IlocTanoBka npod.embl B 00.1acTH 06opora 'MO

OOBEKTBI CENLCKOXO3SIMCTBEHHOTO HAa3HAYEHUs, KOTOPhIE MOTYT OBITH YIIO-
TpeOJIeHBI B MHUIIY YETOBEKOM M YKUBOTHBIMHU (BKJIFOUAs CIO/Ia W TIHUIIEBBIC JOOABKH),
MIOJIBEPIJIMCH OJHUMH U3 TIEPBBIX T€HETUYECKOW MOAM(DUKAIIMK U B CKOPOM BPEMEHHU
MOJTYYMIIA MacIITabHOE PacpoCTpaHeHHe 1Mo BceMy Mupy. CorinacHO JaHHBIM OTYeTa
MeXyHapo HOW CITy>)KOBI OIIEHKH TNpUMEHeHHs arpoouorexHoiyormii (ISAAA) 3a
2019 r.2 TM-KynbTyphl yXke KyIbTHBHPOBAHBI B 29 CTpaHaX MHpa, IPHYEM MOMHMO
crabuibHO Juaupytonmx crpad (CILA, Bpasunus, Aprentuna, Kanaga u Unous —
CTpaHbl ¢ caMOW OOIIMPHOMN TJIONIAIBI0 OMOTEXHOIOTHUECKUX KYJIbTYp). OTHOCHUTEIB-
HO HenaBHO I'M-KyJbTyphl CTalli KyJIbTUBHPOBaTh cTpaHbl Adpuxu: Manasu, Hure-
pust, D¢puonus, Mozambuk, Hurep, I"'ana, Pyanna, 3am6ust u Kenus. Cpenu ctpan Es-
pomeiickoro coto3a — [lopryramus u Mcnanust (HecMOTpsi Ha HaJHAIIMOHAIBHBIE AKThI
EC, 3anpematomue kynprusupoBanue ['MO) (Viktorov, 2019:3-12) KynbTHBHPYIOT
COI0 M KyKYpy3y JJIsl UCTIOJIb30BaHMsI HA BHYTPEHHEM phIHKE. B cBoro ouepenp, B 00-
el COBOKyInHOCTH okosio 80 cTpaH, Tak WIM MHAYe, JOMyCKaloT BBO3 I M-KynbTyp,
KOTOpBIE BBICTYIAIOT CAMOCTOSTENILHBIM MPOJYKTOM WM K€ KOMIIOHEHTOM T'OTOBOM
MPOAYKLUH U 3TO YPEryJIMPOBAaHO Ha 3aKOHOJATEIbHOM YPOBHE T'OCYAapCTB.

Ha coBpeMeHHOM 3Tare YUeHBIMH BbIAENeHbI 529 THHMIA pacTeHuit® (ycTosB-
1IMecsl KauecTBa), K KOTOPhIM OTHOCATCS TaKue KyJbTYpbl, Kak cosl, KYKypy3a, pHc,
MIIEHUI[a, TOMAThI, caxapHas cBekia, xmomnok u ap. (Kili¢ & Akay, 2008; Lu, Wu &
Jiang et al., 2012; Miroshnichenko et al., 2019), a B HEKOTOPBIX CTpaHaxX KYJIbTHBHU-
pytoT I'M-kuBOTHBIX, pbIO U ['M-KOpM AJisi )KUBOTHBIX, K TipuMepy, ocerbio 2020 r.
B CIIIA 6puta onoOpeHa reneTnyeckast MOAU(UKAILUS CBUHEH, TpeIHA3HAYCHHAS JUIS
yIOTpeOIeHHS B MHUILY, a TAK)KE UCTIONB30BAaHMSI X MsCa B TEPANIEBTUYECKUX (MEIH-
uuHCKUX) Hensax”’. DTa nunus nonyunna HasBanue GalSafe u mo pesynmbTatam mccie-
JoBaTelnel, KyJIbTUBUPOBABIINX JAaHHBIN BUJ CBHHEH, MSCO JaHHBIX JKUBOTHBIX pe-
KOMEH/IOBAHO JIMIIaM, CTPAJAlOINX aUICPrHYECKUMH peakuusMu. BooOme cTout
OTMETHUTb, YTO CBHHBU PACCMaTPUBAIOTCS B KadecTBE WeabHBIX Mosenei (Carman,

2 Brief 55: Global Status of Commercialized Biotech/GM Crops: 2019. Available from: https://www.isaaa.
org/resources/publications/briefs/55/default.asp [Accessed 24™ October 2020].

3 Brief 55: Global Status of Commercialized Biotech/GM Crops: 2019. Available from: https://www.isaaa.
org/resources/publications/briefs/55/default.asp [Accessed 24™ October 2020].

4 FDA Approves First-of-its-Kind Intentional Genomic Alteration in Line of Domestic Pigs for Both Human Food,
Potential Therapeutic Uses. Available from: https://mww.fda.gov/news-events/press-announcements/fda-approves-
first-its-kind-intentional-genomic-alteration-line-domestic-pigs-both-human-food [Accessed 1% November 2020].
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Vlieger, Ver Steeg & et al., 2013) ans sxcriepuMeHTaIbHON (PU3HOIIOTHH U TPAHCIIS-
IIMOHHOW MeIuIMHbI YenoBeka (Zinovieva, Volkova, Bagirov & Brem, 2015). Hano
MIPUBECTH U TAKOH MpUMEpP: B CBETE OOIIEMHUPOBOI OOPHOBI ¢ KOPOHOBUPYCHOM HH-
(exiueid, poCCHICKUMHU yYEHBIMH C TIOMOIIbIO TeHETHYECKON MH)KEHepUH ObLIa pas-
pabotana nepBast B mupe BakiuHa or COVID-19 — «Cnytauk V» wimm ke «['am-
Kosun-Bak»®. Tak BOT HMeHHO Grarojapsi KOMIOHeHTaM (ObIT BEIOpaH Ge30macHEIi
JUISl YeJIOBeKa BUPYC, B Yel T€HOM BCTPOMJIU T'€H TOTO BUPYCA, IPOTHB KOTOPOTO Je-
JaeTcsl BaKLMHA, a y>Ke OeJIOK 3TOTO T'eHa JO0JDKEH BBI3bIBATh UIMMYHUTET MPOTUB BHU-
pyca — Bo36yauTens 60ne3HN)°, MPON3BOAAIINM AHTHTEHEI, 3TO OBITIO JOCTHTHYTO.

CrouT cKazaTh, UTO €CTh M TaKHE rOCYNapCTBA, KOTOPhIE 3aKOHOJATEIHHO 3a-
IpeHaT NoJIHOCThI0 000poT I'MO 560 BBOAAT MOpaTOpuii Ha Hero. B uactHoCTH,
I'MO nonnocTtsio nox 3anperoM B Amxupe, Caynosckoit Apasuu, Ilepy, DkBanope,
Benecyane, Hexoropbix okpyrax CIIIA. K ctpaHam, B KOTOpPBIX ACHCTBYET BPEMEH-
HBIM MOpaTopuii, OTHOCUTCS Poccus, 0THAKO €ro IeHCTBUE MOAXOANUT K KOHILY, U yiKe
HauuHas ¢ 2019 r. ObUI NPUHAT PsJl AKTOB, CIIOCOOCTBYIOIUX PAa3BUTHIO OMOTEXHO-
goruit u goctmwkenusMm B chepe I'MO. Apmenuss u Keipreizcran — rocyaapcTsa
EBpa3uiickoro 3KOHOMHUYECKOr0 CO03a (WIEHAMU KOTOPOro SIBJSIOTCA Takxke besna-
pych, Poccnst u Kazaxcra) 3aKOHOAATENBHO HE ONMPEACIMIN CBOKO MO3UIMIO B OT-
HomeHun 'MO. C ogHO#M CTOPOHBI, JaHHBIE CTPaHbl OOBSABISIOT ce0s B KaueCTBE
roCyJapcTB, MPUIEPKUBAIOLIMXCS HATYPaJIbHOIO XO3sCTBa M MPOU3BOJCTBA Opra-
HUYECKOW MPOIYKIHMH, B TO K€ BPEMsI BOIPOCH! BHEPEHUS U PETYIUPOBAHUS 000PO-
ta 'MO He pa3 nogHUManCcs HOPMOTBOPLIAMHU JIaHHBIX CTPAH B KaYECTBE 3aKOHOIPO-
€KTOB, HO HE MOJIYYWIN JOHKHOTO IPOJI0JIKEHUS, T.€. ceiiuac Mbl Ha0JIt01aeM IIpaBo-
BO€ «MoJyaHue» B oTHoweHuu ['MO.

Ha coBpemenHOM 3Tamne B 00miecTBe, BKIIOYAs YYECHBIX, HE CIIOKUIOCH €/TH-
HOTO MHEHMS O MOJb3€e WK Bpene, HaHocuMoMm I'MO u npoaykuueil ¢ coepkaHuem
TaKoBBIX. CTOPOHHHUKH MPOTUBOOOPCTBYIOMINX CTOPOH («32» U «IPOTHUBY») MPUBOIAT
Pa3NIUYHOTO POJia apryMEHTbI, OCHOBAaHHbIE HA JAHHBIX, MOJTYYEHHBIX HAyYHBIM ITy-
TEM, SKOHOMHYECKHX IIOKA3aTeNsAX, BKIOYas BBIPUCOBKY IEPCIEKTUB OyAyIIEro.
Tak, OCHOBHBIMH J10BOJIaMH CTOPOHHMKOB, BbicTynawomux «I[IPOTUB I'MO», npu-
BOJSATCS TAKHE apTyMEHTBI, KaK:

— HeratuBHoe BiusiHHEe MO Ha 310pOBbe YeJIOBEKa U OKPYKAIOUIYIO CPENLY;

— II0JTHO€ YHUUTOXKEHHE €CTECTBEHHBIX BUJIOB PACTEHUN M KHBOTHBIX B pe-
3yJbTaTe CIIYYaiHOTO CKPEUTMBAHUS/OTIBUICHUS;

— aneJUINUs K yCTAaHOBKaM O €CTECTBE MPUPO/IbI, O HAPYIIEHUH TPUPOTHOTO
6anaHca, MPUBOASIIETO K 9KOJIOTHUECKUM KaTacTpodam;

— HapyIllleHHEe MHUPOBO33PEHUYECKUX YCTAaHOBOK DEIHMIUil, pacleHHMBaeMBbIX
KaK BMEIIATeIbCTBO B 3aMbicen boxuit u nip.

5 Tauncteennblii «CnyTHUK V»: 6Ge3omacHa Jd poccuiickas BaklMHa OT KopoHaBupyca? JOCTYIHO:
https://www.business-gazeta.ru/article/477596 (nata obpamenust: 20.11.2020).

6 Poccuiickas BakuMHa OT KopoHaBupyca He coaepxuT I'MO u uunos. Jocrymno: https://regnum.ru/news/
society/3128442.html (mara obpauenus: 02.12.2020).
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CTOopoHHUKH, BhICTyHamoume «3A BHepeHHEe OMOTEXHOJIOTHID», OCHOBBIBAIOT
MO3UIIMIO Ha TaKMUX (hakTax, Kak:

— DKOHOMMHYECKas 11€71€C000Pa3HOCTD;

— HEeXBAaTKa IMMIIEBBIX PECYPCOB ISl BCETO YEJIOBEUECTBA IIAHETHI;

— nuieBbM ['M-pacTeHusM mpucyia OoJiblias BCXOXKECTb IMPU HE3HAYU-
TEJIbHOM MCIIOJIb30BAHUU MECTULUAOB U JIp. XUMHUKATOB, KOTOPbIe HEFATUBHO CKa3bl-
BAalOTCA Ha 37I0pPOBbE UEJIOBEKA M OKPYXKAIOLIEH Cpele;

— IMPUBEJCHNE B KAueCTBE apryMEHTa IOJIOKUTEIBHBIX MPUMEPOB J1abopa-
TOPHBIX KCHEPHMEHTOB, CBUJIETEIbCTBYIOIIUX 00 OTCYTCTBHM BPEJOHOCHOIO BIIMS-
Hust MO Ha 4enoBeka 1 OKpYy’KaroIlyto cpeay;

— BPEMEHHBIE NTapaMeTpbl co31anus HoBoi uHuKM ' MO kopoue, Hexenu co-
3/laHME CEJIEKTUBHOIO BAPHAHTA;

— 00beKT I'M-TE€XHOJIOTUM MOXET OBITh HCIOJIb30BAaH B TEPaNEBTHUUYECKHX
(MEIUIMHCKUX) LeNsIX, HalpuUMep, Ipu KyabTuBUpoBaHUUd ['MO BO3MOXKHO BBIBECTH
OpraHusm, 00J1a/JaoIIni MOJIOKUTEIbHBIM MEJUKAMEHTO3HBIM 3G GEKTOM U Ip.

SIpkuM TpUMepOM HAYYHBIX AOCTHXKCHHH T€HHOW WH)KEHEPHH, KOTOPbIE MO-
T'YT BOCIPUHUMATHCS JIBOSKO B 3aBHCHMOCTH OT 3aHMMaeMOW MO3MLUU «3A» WU
«IIpotusy, BeicTynatotT Takue gaxtsl: B CILIA oxono 85% ceipa npousBoauTcs ¢ uc-
MI0JIb30BAHUEM XHUMO3MHA, KOTOpBIA BbIpaOaThIBA€TCsS I€HHO-WH)XXEHEPHBIMU OaKTe-
pusiMu. XUMO3UH — KJIFOU€BOM (DEPMEHT ChIUY>KHOTO ()epMEHTa WIN K€ BEILECTBO,
KOTOPOE 3aCTaBJIIET MOJIOKO CBEPTHIBATHCS U IPEBpAIaThCs B TBEpAbIH cbIp. CTOUT
3aMEeTHTb, YTO MPHUOIN3UTEIBHO 5 MITH aMEpUKAHIIEB MCTIONB3YIOT I M-UHCYIHH, KO-
TOPBIN KM3HEHHO HEOOXOAWM IS JIMII, CTPAJAIOUINX AUA0ETOM, a BaKIMHBI, OTY-
YeHHbIEe ¢ ToMouIbi0 MeTo0B ['MO, yXe mpeaoTBpalaT Takue 3a00JIeBaHus, KaKk
renatuT A u B, mudrepus, CTONOHSAK, KOKIION U MOTHOMUENUT’ . NHTepecHsIM MpH-
MepoMm HemnuieBoro ['M-TIpoJyKTa TakXke BBICTyMaeT padoTa SIMOHCKHX M aBCTpa-
JUHACKUX YUYEHBIX B chepe OMOTEXHOJIOTUH, pe3yIbTaTOM KOTOPOH CTano BO3MOMXKHON
TOSIBIIEHHE LIBETKA PO3BI CHHETO IBETA®, UTO He ABNAETCA €CTECTBEHHBIM JUIsl JAHHO-
ro pacreHus. HenumHuM OyneT yka3aTh Ha ONBIT OMOTEXHOJOIMYECKONH KOMIIAHUU
Oxitec (Intrexon), punancupyemoit ®onnom bunna u Menunas! ['eiitc, koropas 3a-
Jlanach 11ebl0 BHECTH U3MEHEHUS B F€HETHUECKUI KOJI KOMapoOB JKEITOIUXOPaa0y-
HbIX (;aT. Aedes aegypti). Jannsii Bug komapos (Evans et al., 2020) ue sBisiercs
BHJIOM HAaCEKOMBIX, BXOISIIUX B OHOC(HEpHYIO Cpeay IITaTOB, OHH T'€HETHYECKU
CIPOEKTHUPOBAHBI TaK, YTOOBI MX MOTOMCTBO HE MOTJIO BBDKUTH. Llenbio Monuduka-
UM TOCTYXHUJIO CTPEMJICHHE YUYEHBIX YMEHBIIUTh €CTECTBEHHYIO MOMYJISIIUAI0 KOMa-
POB, nepenarImux HHQEKINOHHbIE 3a00JIeBaHMs, TaKUE KaK JIUXOpaJKa JeHre, 3UKa.
[Tocne BrImycka Ha BOIO camilbl [ M-KOMapoB JOKHBI OBUTH CIIAPUTHCS C CAMKAMM,

7 Are GMOs bad? Why do some people think GMOs are harmful? Available from https://gmoanswers.com/
why-do-some-people-say-or-think-gmos-are-bad [Accessed 1t October 2020].

8 Plant gene replacement results in the world's only blue rose. Available from: https://phys.org/news/2005-04-
gene-results-world-blue-rose.html [Accessed 71" November 2020].
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nepefalMyI HHQEKIMKY IpU yKycaxX, U B MOCIEIYIOINX MOKOJIEHUAX KOMapoB,
OHU He ObLIN ObI CIIOCOOHBI K Pa3sMHOKeHHUI0. OJJHAKO CUTYyalHsl BBIILIA U3-110] KOH-
TpPOJIs, TaK KaK 4aCTb KOMapoB BbDKMIIA B OKPY’KaIOIIEH CpeJie U uepe3 MoJaTopa rojaa
BOCCTaHOBMIIA CBOIO Tomynsuuio’. Hamo otMeruts, uto B 2015 r. MuHHCTEpCTBOM
cenbckoro xo3siictsa CIIA 6bu10 naHo pasperienue komnanuu «ArborGen» Ha BbI-
pammBanue I'M-cocHbI, IpeBecHHa KOTOpoii Gosiee TBepaas™ . PeleHne Ha Bblaady
pa3pelieHnst Ha TeHHYI0 MOAM(HUKALNIO JaHHOHM JIMHUKM COCHBI OBLIO MPUHSATO C y4e-
TOM TOTO, YTO 3aKOHO/ATENILHO 3Ta mpobieMa He Obuta yperynupoBaHa. CTOUT cKa-
3aTh, 4YTO HEKOTOPBIE UCCIIEAOBATEIbCKUE TPYIIIBI IUTAHUPYIOT KyJIbTUBHPOBaTh [ M-
m4el1, KOpaulbl, HACEKOMBIX M JIpyTrue 0OBEKTHI, MOJISKAIe FeHHOH MOAU(DUKALIUU
(Al-Harbi, Lary & Edwards, et al., 2019; Makarova, Khromov & Spechenkova, et al.,
2019; Waltz, 2015; Tudisco, et al., 2015; Plavec & Berlec, 2020)*. 3amerum, uto
B OTHOIIEHUM KYKYpYy3bl ObUIM IPOBEIEHBI SKCIEPUMEHTHI, Pe3yIbTaTaMU KOTOPBIX
SIBUJIOCh TO, 4TO «...B 2012 1. ObUTa pa3zpenieHa K HCHOJB30BaHUIO Bt-kKykypysa
¢ cuHTeTnyeckuM reHoM eCry3.1Ab, KoaupyIoIMM XUMEPHBIH OEI0K ¢ aKTUBHBIMU
uentpamu TokcMHOB Cry3A u CrylAb, 4To mo3BOJIIET €My MOpa)kaTh JIMYMHOK Kak
XKectkokpbuibiX, Tak 1 Yemryekpbuibix. B xonue 2017 1. 3TOT reH MCIOJIB30BAJICS
yxke B 35 coprax ['M-kykypy3sn» (Viktorov, 2019), a 4yTh mo3xe TeHICHIMEH CTAI0
3aMeAJICHHE MPOLECCa pa3BUTHs Pe3UCTEHTHOCTH y Bpeaurenei. B 2019 r. Pockaue-
CTBO INIPOBEJIO UCCIIEOBAHUE CYXOro Kopma s cobak (16 oTeuecTBeHHBIX U 23 UM-
MOPTHBIX OpeHja, Haubosee MOMYyJIIPHOIO Ha POCCHHCKOM pblHKe — n3 KaHansl,
Wranuu, 'epmanun, Yexun, Benukodpuranuu, [Monsmm u bensrun). Ilpu uccneno-
BaHUM BBISICHUIIOCH, YTO NPOAYKIMs Oe3omacHas U HeTokcuuHas. [Ipu sToM skcnep-
Thl PockauecTBa BbIABUIM B uccieayemoi npoaykiuu I'MO (I'M-cost) B kopmax
21 ToproBoii Mapku u3 39 — Kak B MMIIOPTHBIX, TAK U B OTEUECTBEHHBIX'?. DTO He
SBJISICTCS HapyIlIEHHEM, TaK Kak corylacHo TpeboBaHusM EBponeiickoro u EBpasmii-
CKOT'O COI03a TI0 MapKUPOBKE MPOIAYKIUHU MTPOU3BOAUTENH 00sI3aH yKa3aTh Ha COZep-
xanue B npoxaykuuu ['MO npu ycnoBuw, uto B ee coctase Oynet 6omaee 0,9% ['MO.
MOXHO IPUBECTH MHOKECTBO apPIYMEHTOB, B TOM YHCJIE SKCIEPTHBIX 3aKIO-
YEeHUI O MPOBEJCHHBIX J1a00PaTOPHBIX UCCIEI0BAHUAX, B OOJIBIIMHCTBE CIIy4acB BbI-
CTYMAaIOIUX KaK 3a BHEJAPEHHE OMOTEXHOJIOTUM, TaK M MPOTHB HUX. DTH CIIOPHI HE
YTHUXAIO0T, OJHAKO CTOMT Npu3HaTh, 4T0 'MO u pa3BuTue OMOTEXHOJIOTUH 3TO yKe
¢dakt cocrosBmmiics. [IpaBoBoe perymupoBanue obopora 'MO Ha HaMOHAIBHOM

9 Genetically Engineered Mosquitoes out of Control. Available from: https://www.testbiotech.org/en/press-
release/genetically-engineered-mosquitoes-out-of-control [Accessed 13" November 2020].

10 Transgenic Trees for Biomass: The Effects of Regulatory Restrictions and Court Decisions on the Pace of
Commercialization. Available from: https://www.agbioforum.org/v13n4/v13n4al2-sedjo.htm [Accessed 15%
November 2020].

11 Genetically Engineered Mosquitoes out of Control. Available from: https://www.testbiotech.org/en/press-
release/genetically-engineered-mosquitoes-out-of-control [Accessed 215 November 2020].

12 C 3a6010ii 0 Bammx cobakax: PockauecTBo MpoBepuiio kKopM 1is cobak. Jlocrymmo: https://rskrf.ru/news/s-
zabotoy-o-vashikh-sobakakh-roskachestvo-proverilo-korm-dlya-sobak/ (zata o6paruenus: 02.12.2020).
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YPOBHE TOCYJapCTB HAOMIOAAETCs pa3HOE, IPEABABISIIOTCS pa3Hble (PYHKIMOHATBHBIC
TpeOOBaHMUS HE TOJILKO K CyOBbeKTaM, BOBJICYCHHBIM B 00acTh obopota MO (yue-
HbIM, KOHTPOJUPYIOUIMM OpraHaM WCIIOJTHUTEIbHONW BIIACTH, TPOU3BOAUTEIISAM
I'MO), Ho u k npoaykuuu ¢ komrnoHentamu ' MO.

Ha coBpemeHHOM 3Tame BUIMTCSA €II€ W Takas MpobiieMa, KaKk HeonpeieseH-
HOCTh OTHoweHus obuiectBa k ['MO, HaOmonaercs OTCyTCTBUE 3HAHMU B 00JacTu
reHHoW mHxeHepuu. Ecim B3rIsHyTh Ha gaHHble ompoca Ne 4296 ot 29.07.2020 r.
«Teopuu 3aroBopa — M 4TO JIFOJU O HUX AyMaroT?», nposeaeHHoro BIIMOM, 1o cra-
HOBUTCS] OYEBUHBIM, UTO, IO MHEHUIO 66% poccusiH, [ M-poayKThl OacHbI AJis 3/10-
poBbs yenoBeka u uiib 20 % cuuTaroT ux 0e30MacHbIMU. BpeqHBIMU X CUMTAIOT JItO-
1M B Bo3pacTHOU Tpymre ot 45 mo 59 ner (77 %), 6e3BpenabiMu ux cuutaroT 41 %
OIPOILICHHBIX B Bo3pacte oT 18-24 ner. Hamo cka3aTh, 4TO B CpaBHEHHH C OIPOCOM,
nposesieHHOM B 2018 1., Ha 13 % cHu3MiIach A0S POCCHUSH, MPUICPKUBAIOLIUXCS
MHeHHs 00 omacHoctd 'MO a5 yenoBeka U O COKPBITUM JTAaHHOM HMH(pOpMalMu OT
mojeil. B cBoto ouepens, mo gaHHbIM ompoca, npoBeaeHHoro BIIUOM Ne 4118 or
03.12.2019 r. «O momb3e muTaHU» 3, M0 MHEHHI0 45% ONPOIIEHHBIX POCCHSH, MOJIE3-
HBI JIMIIb T€ MPOAYKTHI, B cocTaBe KoTopblx HeT 'MO. HMHTepecHO, 4TO Ha BOIIPOC
BIIMOM o mpuunHax HexenaHus BHeApeHHs OuorexHosnoruit 30 % ompolieHHbIX
CUHTAIOT, YTO 3TO HEMUHYEMO IOBJICYET YAOPOKaHUE NPOIYKTOB, 18 % ONpOIIeHHBIX
CUMTAIOT, YTO 3TO BBI30BET HEXBATKy MPOAYKTOB muTanus, 10 % cuuraror, yto I'MO
0e3BpeHbl, 1 UMb 5 % 0/l BHIpa3HiI CBOE MHEHUE O TOM, YTO MOKyIaTellb BIpa-
BE€ caM pellaTh, NOKynatk ToBap ¢ coaep:kanueM I' MO nubo xe 6e3. Ctout 31€ech xe
CKa3aTh, YTO COTJIACHO ONpPOCY, MPOBEIEHHOMY aMEPUKAHCKUM HE3aBHCUMBIM LIEHTPOM
o6mectBenHoro MaeHnst «PEW RESEARCH CENTER» B 2018 1., 51 % Hacenenus
CHIA cuwuraer, 4To yenoBeK U3-3a ynorpednenus eapl ¢ ' M-nobaskamu (Oliver, 2014)
B JIOJITOCPOYHOMN MEPCHEKTUBE CTAIKUBAETCS C CEPhE3HBIM PUCKOM IS 310POBbsI, B TO
Bpemst Kak 48 % CYHMTaIOT, YTO MOTEHIIMAIHLHO OMACHBIC JOOABKH CYIIECTBYIOT B HE-
3HAYMTENbHBIX KOJMYECTBAX U HE HECYT CEpPhE3HOTO PHUCKA IS 310pOBbA . Amepu-
KaHIIbI B OOJIBIIIEH CTETIeHH, YeM poccusiHe, cunTtaioT I MO 1omycTUMBIMA.

C yderoM BCEro CKa3aHHOI'O OYEBUJHO, UYTO IIEPE/ YEIOBEUYECTBOM CTOST Ta-
KM€ 331241, KaK:

— €IMHOO00pa3HbIil MOAXO0J TOCYAApPCTB K BHIOOPY OOBEKTOB, MOJIEKALIUX
reHeTHYecKo Moanukauy, oo Ha coBpeMeHHOM 3Tane K ['MO oTHOCAT He TOJb-
KO pacTeHus, )KUBOTHBIE U HACEKOMBIE, HO U MUKPOOPTaHU3MBI;

— OIpe/ieJIeHue PUCKOB BPEAOHOCHOTO WIIM XK€ IOJIOKUTEIBHOIO BIIMSHUS
I'MO Ha 310poBbE YeNOBEKa U OKPYXKAIOIIYI0 Cpely C HEMPEMEHHBIM MPOCYETOM
BCEX IOCJIECTBUI BHEPEHUSI OMOTEXHOJIOTHiA;

13 Tonpobree na odunmansroM caiite BIIMOM: https://wciom.ru/index.php?id=236&uid=10386 (mnara 06-
pantenus: 21.11.2020).

14 Opunmansupiii  caifit  uccnenosarensckoro nentpa «PEW RESEARCH CENTER»:  https://www.
pewresearch.org/ (nata obpamenust: 21.11.2020).

15 What Do Americans Think about Food Additives and GMOs? Available from: https://blogs.scientificamerican.
com/observations/what-do-americans-think-about-food-additives-and-gmos/ [Accessed 1%t December 2020].
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— Heo0XOAUMOCTh BBEJCHUsI HOBBIX KpUTEpUEeB Ul oueHkH pucka I'MO,
YTOOBI IPEIOTBPATUTH UX OECKOHTPOJIBHOE PACIIPOCTPAHEHUE B OKPYIKAIOILYIO CpEy
C YYETOM IOCIEIHUX JOCTHKCHUN HAYKU;

— BBIBEJICHUE MEXIYHAPOAHBIX CTaHIAPTOB CUCTEMbI KOHTPOJIS 3a BHEHApE-
HUEM OMOTEXHOJIOTHH ¢ LIeIbI0 €MUHOOOPAa3HOr0 BHIBEACHUS HOBBIX JIMHUI pacTeHUI
U )KUBOTHBIX;

— BBIBEJICHUE €MHBIX CTaHJApTOB, NpeabsaBisieMblx kK MO u npoxykuum,
KOMIIOHEHTaMHU KOTOPOTO SIBIISIFOTCSI OOBEKTHI T€HHON MH)KEHEpUH (BKIIOYAs MapKu-
POBKY FOTOBOH K YHOTPEOIEHHUIO NPOIYKIIH);

— o0s13aTenbHOe OIyOJIMKOBAaHHE PE3YNIbTATOB, IPOBEICHHBIX HCCIIEA0BAHUI
U UX JI0BEJIEHUE 10 00IEeCcTBa B IOCTYIHO (popMe, S3bIKOM SICHBIM U MOHSATHBIM JIIO-
O0oMy 4eI0BEKY, HE MMEIOLIEMY CIIELHAIBLHOI0 00pa30BaHus C LEIb0 (POPMUPOBAHUS
muenust o MO u ap.

1. OcHOBHBIE IPaBOBBIE MO3MIHH 3apy0eKHBIX CTPaH B 00jaacTu odopora 'MO
3akononarenbcTBo Peneparusnoii Pecnydiuku I'epmannsa o 'MO

Omnacenuss repmanckoro ooOmiectBa B oTHomieHHH ['MO cBsi3aHBI, TIpexiae
BCETrO, ¢ pUCKaMU OECKOHTPOIJILHOTO pacrpocTpaneHus [ M-cembCcKoX03siCTBEHHBIX
KYJBTYp B OTKPBITOM CpeJie U C BEPOSATHOCTHIO HAHECEHHUS BpEJa 370POBBIO YEJIOBe-
ka. [IpaBoBoe perynupoBanrie MO B ['epManny OCHOBBIBAETCSl HA HOpMax €BpOTEH-
ckoro npaBa — B yacTHocTu JlupekTtuBsl EBponeiickoro [lapmamenta n Cosera EB-
pormeiickoro Cotro3za 2001/18/EC ot 12 mapta 2001 T. 0 mpeqHaMEpEeHHOM BBITYCKE
B okpyxatomryto cpeaxy I MO. B 2004 r. bynaectarom ObUTM NPUHATHI MONPABKA
k 3axony ®PI" «O reHHO# nHXeHepHH»'® B LENAX TpHBEIEHHS 3aKOHOAATETLCTBA
B COOTBETCTBUE ¢ TpeOOBaHMsAMHU BblllleHa3BaHHOHM JupektuBbl. Kpome Toro, ¢ 2003 r.
B OPI' neiictByer Pernament Epponeiickoro ITapmamenta n Cosera EBponeickoro
Coroza Ne 1829/2003 ot 22.09.2003 r. o 'M-npoaykrax nuranusi 1 Kopmax. B mpo-
1ecce ONTUMM3AINN TePMaHCKOro 3akoHozaarenbeTBa 0 I'MO ero tpeGoBanus ObLTH
yKecToueHbl, B pe3ynbrare uero ¢ 2009 r. 8 ®PI" monHOCTRIO MpeKpaTuioch KyabTH-
BUpoBaHue ['M-pacTeHmii B CEbCKOXO3IMCTBEHHBIX LIENAX, @ MPOU3BOJCTBO TaKUX
OpPraHM3MOB B HAayUHBIX IIEJIIX ObUIO CYIIECTBEHHO COKPAILEHO.

OcHoBHbIM akToM B obsact I'MO B ®PT" ocraercs 3akoH «O reHHON HHXKe-
Hepum» oT 20.06.1990 r. B penakuuu ot 19.06.2020 r., coriacHo KOTOpOMY 3allluTa
310pOBBS JIIOJICH, OKpY’KaloIel Cpe/ibl, >)KUBOTHBIX, PACTEHUN U MaTepUAIbHBIX LIEH-
HOCTEH OT BPEIHOI'O BO3JEHCTBHUS MPOLIECCOB SIBJISIETCA OJHOM M3 BaXXKHEHIIMX 3a]au
rocy/sapcTBa. 3aKOHOM YCTAHOBJIEHBI TpeOOBaHUS KaK B OTHOIICHUHU KYJIbTUBAIIUU

16 Gesetz zur Regelung der Gentechnik (Gentechnikgesetz — GenTG). Available from: https://www.gesetze-
im-internet.de/gentg/BJNR110800990.html [Accessed 111" November 2020].
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I'M-KkynbTyp B 3aKpBITBIX cpefax (1abopaTopusaX U TEIUIMLAX), TaK U B OTHOLIEHUU
pasmemenus ['M-npoaykunu Ha peiHKe. JpyruMu HeasiMu 3aKOHa IPU3HAIOTCS !

— o0ecriedeHne cocylecCTBOBaHMs I€HETHUECKH MOIU(PHULIMPOBAHHON U HATY-
pabHON (HEM3MEHEHHOM) MPOYKIUN Ha HOTPEOUTENbCKOM PBIHKE;

— obecrieueHne Hay4dHoro passutus B obomactu ['MO, a takxke s3KOHOMHUYE-
ckoit apdextuBHocTr 'MO mpoaykiuu.

Henocpeacreenno nox I'MO npoxykuueil 3akoH moapa3yMeBaeT Kak IeHe-
TUYECKU W3MEHEHHBbIE OPIaHU3Mbl, TAK U €CTECTBEHHbBIE OPraHU3Mbl, CKpEILEHHbIE
¢ I'MO B pe3ynbrare €CTECTBEHHBIX IIPOLECCOB, TAKUX KaK, HAIIPUMEp, IEPEOIbLIC-
Hue. Takum 00pa3oM, Jaxke BbIpallleHHbIE €CTECTBEHHBIM 00pa3oM IMPOJYKTHI, MO-
NaBIIKe MOJ CIy4yailHyl0 peKOMOMHAIUIO TeHOB B pe3yibrare koHTakTa ¢ MO, Oy-
IyT TOANAAaTh IMOJ JeicTBHE 3aKOHAa CO BCEMH BBITEKAIOIIUMH IOCIEICTBHIMH,
BKJIFOYast HEOOXOIUMOCTh MAPKUPOBKH MTPOLYKIIUH.

Beipamiennsle B 3aMKHYThIX 2kocucreMax I'MO 00s13aHbl COrIacHO 3aKOHY
COOTBETCTBOBATh OINPEJEICHHBIM TPEOOBAaHUAM, KOTOpPBIE PACIpE/EIeHbl MO YeTbl-
peM rpymnam B 3aBUCUMOCTH OT criocobHoct 'MO HaHecTu BpeJl 310pOBBIO UEIIOo-
BEKa WM OKPYXKaLIeH cpene: Oe30macHO, HU3Kasl CTENEHb ONACHOCTH, yMEPEHHas
CTENEHb OMACHOCTH, BBICOKAsl CTENEHb ONACHOCTU. Bce 3aMKHYThbIE 3KOCUCTEMBI 71
BeipanBanys ['MO npoaykuuu M IMpOBEAEHUS MEPONPUATUN T'€HHOW HMHKCHEPUU
COIJIaCHO CTaThe 8 3aKOHa MOAJIEKAT JIUIeH3upoBaHuto. Kpome Toro, Bce MaHUITYJIs-
nuu ¢ 'MO BblIlIe HU3KOTO YPOBHSI OIIACHOCTH MOMJIEKAT COIVIACOBAHUIO C YIIOJIHO-
MOYEHHBIM OPT'aHOM U MOTYT ITPOU3BOIUTHCS JIMIITh HA OCHOBAHUH Pa3peIICHUs.

Cornacho ct. 14 3akona pasmemenue ' MO npoayKuuy Ha pbIHKE OCYIIECTB-
JSIETCS TAK)KE HA OCHOBAHMM JIMLICH3UH, KOTOPasl BbIAAETCA YHNOIHOMOYEHHBIMU Opra-
HaMU Kaxoi denepanbHoil 3eminn. COOTBETCTBYIOIINE OpraHbl ONPEETAIOTCA Ha OC-
HOBAHMH 3aKOHOJIATENLCTBA COOTBETCTBYIONIEH 3eMau’’, a IpU OTCYTCTBHHM COOTBET-
CTBYIOILIETO 3aKOHA YIOJIHOMOYEHHBIM OpraHoM sBisiercs [IpaBurenscTBo 3emian wiu
opras, Ha3Ha4deHHbIH [IpaBurenscTBOM. BhiecTosmum opranoM BiacTi B 3Toi o0na-
CTU TOCYJJapCTBEHHOT'O YNpaBJIeHUs Ha (erepaabHOM ypoBHE sBisieTcst DenepaibHoe
BenomcrBo 10 3amure rnpas notpeduTeneit 1 6€30MacHOCTH MUIEBOM MPOTYKIIHH.

CornacHo cr. 5 3akona Llentpanpaas Komuccus mo 6mobe3omnacHOCTH HE
M3yYaeT BCE BOIIPOCHI, CBA3aHHBIE ¢ Oe3omacHocThi0 MO miis okpysKaromei cpeabt
U 7 3[0pOBbs YENIOBEKA, a TAKKE M3aeT PEKOMEHNALUM Ui OPraHOB rocynap-
ctBeHHOM BiacTu Penepannu n 3eMenb B 001aCTH COBEPLICHCTBOBAHMS 3aKOHOJA-
TEJICTBA O 0€30MaCHOCTH NPOAYKIMH U METOJI0B TeHHOM nHkeHepuu. B 3apaun Ko-
MHUCCHH BXOJIUT TaKKe ONMyOIMKOBaHHME CBEJCHHMH O YacTO BBINOJIHAEMBIX I'€HHO-
HH)XEHEPHBIX pab0Tax U UX COOTBETCTBUM KPUTEPUSIM OE€30IaCHOCTU B O(PUIHATIBHOM
denepanbHOM U3IAHUU.

17 Beero B I'epmanuio Bxoaar 16 3emens.
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JlocToifHO 0cOO0r0 BHUMAaHMS, YTO 32 HapyLICHHE MOJO0XKEHHIH 3aKOHA MOTYT
MIPUMEHATBCS MEpbl OTBETCTBEHHOCTH, KOTOPBIE BapbUPYIOTCS OT IuTpada A0 JIHIIe-
HUS CBOOO/IBI HA CPOK IO IISITH JIET.

Cornacho 3akony ®PI" «O6 uMIuieMeHTanuu noctanosyieHuit EBponeiickoro
Coobmectsa u EBponeiickoro Coro3a B 00;1aCTH F'€HHOM MH)KEHEPUN U MApPKUPOBKHU
TNPOYKIHMH, TPOM3BEIECHHON 6e3 HCMOJb30BaHMUs TIPOLEAYpP T€HHOH HHKEHepUu»'®
ot 22.06.2006 r. mpOM3BOIUTENH MUIIEBON U KOPMOBOW MPOJYKIIMHU, a TAKXKE PO3-
HUYHBIE TOPTOBbIE OOBEKTHI, pEATU3yONINe IPOU3BEIEHHYIO MUIIEBYI0 U KOPMOBYIO
MIPOAYKINIO, BIIpaBe, HO He 00s13aHbI ¢ 2008 T. HAHOCUTH Ha MPOAYKLUIO MAPKUPOBKY
«rpousBeicHo 0e3 reHHoi umxenepun» (“Ohne GenTechnik™) mpu ycmoBuu, 4To
MPOAYKIUS ACHCTBUTEIHHO ObLIA Mpon3BeeHa 0e3 HCIOIb30BaHUS METOJOB TeHHOM
nHxeHepuu. CrennaabHasi MApKUPOBKA HAHOCUTCS MPEUMYIIECTBEHHO Ha MUIIEBbIE
MPOAYKTHI U3 MACA, MOJIOYHYIO IPOAYKIHIO, SIMLa U UHYIO MPOAYKLHUIO KUBOTHOI'O
IIPOUCXOXKACHUSI.

3axkonoaartenncTBo I'ocynapersa U3panas o TMO

B 3akone I'ocynapcrsa Uspauns «O cemenax»™® ot 22 Hosi6ps 1956 r., koTo-
pBIi BBICTYIIAET OJHUM M3 KIIFOYEBBIX aKTOB CTpaHbl B cdepe obopora IMO u I'M-
MIPOAYKIINH, TEHETHYECKH MOIU(HUIIMPOBAHHBIN OPraHU3M OIPENEeNIeTCs] KaK «opra-
HU3M, B TOM YHCJI€ MUKPOOPTaHU3M, BUPYC H JIF000€ OJTHOKIETOYHOE MM MHOTOKJIEe-
TOYHOE 00pazoBaHMe, MOABEpriieecs MOIU(PUKAIIMH C TOMOIIBI0 TeHHOW WH)XKEHEPUH
U UMerollee Kakoe-TiM00 OTHOIIECHHE K PACTEHHSM B TEYCHHE CBOETrO JKM3HEHHOTO
nukia». CTOUT OTMETUTh, YTO BbIpamusanue I'MO B Uspaune paspemeHo B uccie-
JIOBaTEJIbCKUX M HAYYHBIX LEJISAX, IPU COONIOJCHUN YCIIOBUM, IEPEUUCICHHBIX B BbI-
nieykasaHHoM 3akoHe 1956 r. IIponaykTsl, nmomydenssle mytem npumenenus I'MO,
MO’KHO UMIIOPTUPOBATh, MIPOJaBaTh U MCIIOIb30BATh B IIPOU3BOCTBE MPOAYKTOB IH-
TaHus B M3paue.

B Hacrosmiee Bpemsi U3paniIbCKOE 3aKOHOAATENBCTBO HE COJIEPXKUT CIIerra-
JM3UPOBAHHBIX 3aKOHOJATEIBHBIX AKTOB, HEMOCPEICTBEHHO PETyIHpPYIOMIHUX pa3pa-
60otky I'MO. OOGs3aHHOCTH 1O HCCIENIOBaHMIO, pa3paboTke W mpumeHenunto MO
OCYIIECTBISIOT MUHHCTEPCTBO CENBCKOTO XO35IIICTBA U arpapHOro Pa3BUTHS, a TAKKe
MunuctepcTBo 3apaBooxpanenust M3pamnsa. B 2005 r. MUHUCTEPCTBOM CENBCKOTO
XO034HCTBA U arpapHOro pa3BUTHUs ObuM pa3paboTanbl [IpaBuna oOpalueHus ¢ reHe-
TUYECKH MOAU(PHUIIMPOBAHHBIMHU pacTeHUsIMU M opranuzMamu Ne 5765-200527. [lan-
Hble [IpaBuiia 3anpemaroT ar0ble SKCIEPUMEHTHI C PACTEHUSIMU, KOTOpBIE MO/IBEpPT-

18 Gesetz zur Durchfiihrung der Verordnungen der Europdischen Gemeinschaft oder der Européischen Union
auf dem Gebiet der Gentechnik und iiber die Kennzeichnung ohne Anwendung gentechnischer Verfahren
hergestellter Lebensmittel (EG-Gentechnik-Durchfiihrungsgesetz — EGGenTDurchfG)). Available from:
http://www.gesetze-im-internet.de/eggentdurchfg/BIJNR124410004.html [Accessed 18" November 2020].

19 Seeds Law, 1956. Available from: https://www.ecolex.org/details/legislation/seeds-law-1956-lex-faoc022926/
[Accessed 30" November 2020].
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JMCh U3MEHEHUSAM IIyTeM NeHETU4EeCKOM Moaudukanuu 0e3 COOTBETCTBYIOIIErO pas-
pemieHrss MuHHMCTEpCTBA CEIBCKOIO XO34HCTBA M arpapHOro pa3sBUTHA. 3asBUTEIN
OCBOOOXK/ICHBI OT HEOOXOAUMOCTH TOJTyYSHHUS pa3pelleHHs IPOBOUTH IKCIIEPUMEHT,
€CJIM SKCTIIEPUMEHT OYAET MPOBOIUTHCS CTPOTO B JTAOOPATOPHBIX YCIOBUAX 000py10-
BaHHOH sabopartopuu ¥ OyAeT HAa3HAYEHO JIMIO, OTBETCTBEHHOE 3a 0OE€30MacHOCTb
skcriepumenta. Ha 18-m 3acenanuu Komurera Kneccera U3pauns B gexabpe 2011 r.
9KCHEPTH! BBICTYNWIM B TOJIb3Y HAYYHBIX HCCIIEAOBAHMN U Pa3pabOTOK, CBA3aHHBIX
C IPUMEHEHNEM I'€HHOW MH)XEHEPUH B CEIILCKOM XO035HCTBE, 000CHOBAHNEM KOTOPBIX
BBICTYIIWJIM HEXBATKa MPOJOBOJIBCTBHS B CTPAaHE M KJIMMaTHdeckue ycinosus. Kpome
9TOro, OblIa OTMEYEHA 11eJIECO00Pa3HOCTh COTPYIHHUYECTBA MEKIY MHHUCTEPCTBOM
3/paBOOXPAHEHHUs] M HAYYHO-HUCCIIENOBATEIbCKUMU HMHCTUTYTaMu MUHHUCTEpPCTBA
CEJILCKOI'0 XO3sI1CTBA U arpapHOro pa3BUTHsA, 00YCIOBICHHAs! HEOOXOIUMOCTBIO pac-
CMOTpPEHUs JTUPEKTUB, M3/aBaeMblXx MUHHCTEpCTBOM 31apaBooxpaHeHus. B 2011 r.
Oobutn pazpabotansl [lpaBmia Ne 5771-2011 «OGmiecTBeHHOE 3APaBOOXPAHEHUE
(mpomykThl THTaHuA)»®. HecMOTps Ha KPHTUKY B CBA3M C OTCYTCTBMEM HOPMBI
o mapkupoBke I'MO-nponykroB 31 suBaps 2014 r. nannsle IlpaBuiia BeTynuam
B cuity. Ha ceropnsamnuii 1eHp B 3aKOHOIATENbCTBE M3pamiis oTCyTCTBYIOT TpeOoBa-
HUS 0 HEOOXOIUMOCTH 00sI3aTEIbHOW MapKUPOBKHU MPOAYKIWH, conepxkameidr [ MO,
MPOU3BOAUMON B cTpaHe. J[aHHble TpeOOBaHUS MPENBABISAIOTCS K UMIIOPTHPYEMbBIM
I'MO u I'M-nponykuuu. s peanuzanuu ['M-pacTeHuii HEOOXOAMMO pa3pelieHue
MuHHCTEPCTBA CEBCKOTO XO3SIMCTBA M arpapHOro pa3BUTHS, a TAKXKe COOIIOICHUE
YCIIOBUH, IEPEUYMCICHHBIX B PAa3pelIeHUH Ha MIPOBEAECHUE dKcnepumenTa. /s nopa-
YM 3as1BKM HAa PETUCTPALMIO OT JIUIA, 3alIPALIMBAIOLIETO Pa3pELICHUE Ha pealn3aluio
I'M-nponykra, He0OXOAUMO MOJIPOOHOE ONUCAHUE M XaPAKTEPUCTUKA T€HETUYECKON
Mo uUKaAIMY, BKIIOYas UHQOPMAILIMIO O MOTEHIIMAIBLHOM BO3JCHCTBUY Ha YEIO0BEKa,
KHUBOTHBIX, PACTEHHUS U OKPY>KAIOLIYIO0 CPely, BKJIIOYas Hay4yHbIC CBEJIEHHS O pe-
3yJIbTaTax SKCIEPUMEHTOB Ha UBpUTE. B perucrpanum MoxeT ObITh OTKAa3aHO B CIIy-
yae HaJIW4Msl 10Ka3aTeIbCTB, YTO NPOIYKT CTaBUT MO YIpO3y KHU3Hb U 30POBBE Ue-
JIOBEKA U OKa3bIBa€T HEraTMBHOE BO3JIEHCTBUE HA OKPYIKAIOLIYIO CPENy WIN MPUCYT-
CTBYIOT OTKJIOHEHUS OT MPU3HAKOB, IPEICTABICHHBIX HA MOMEHT I1Oa4Yy 3asBKH.

3akonoaarenbcTBo Koposnescrsa Ucnanusi o 'MO
3akon KoponesctBa Mcnanuu Ne 9/2003 ot 25 ampens 2003 r. «O npaBoBoM

pexuMe TpUMEHeHHs, T06pOBOJILHON paspaboTke M peammsarmu [MO»?! ycranas-
JMBAET NPAaBOBOM PEXHUM IIPUMEHEHHUs, pa3paboTku u peanuzanuu ['MO Ha TeppuTto-

20 [Tpasuma Ne 5771-2011 «O61ecTBeHHOE 3ApaBoOXpaHeHue (IIPOLYKTBI MUTaHus)y. JocTynHo: https:/main.
knesset.gov.il/Pages/default.aspx (mara o6pamenus: 01.12.2020).

21 Ley 9/2003, de 25 de abril, por la que se establece el régimen juridico de la utilizacion confinada, liberacion
voluntaria y comercializacion de organismos modificados genéticamente. Available from: https://noticias.
juridicas.com/base_datos/Admin/19-2003.html [Accessed 181 October 2020].
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puu Mcnanuy, B yaCTHOCTH, CTaThsl 3 U 4 3aKOHa ONpPENEAIOT MoJHOMouMs ['eHe-
palIbHON TOCYJapCTBEHHOW aJMMHUCTPALMM U aBTOHOMHBIX COOOILECTB B BOIIPOCAX
IIPEJOCTABIICHHs Pa3pelICHUe Ha IPOBEJCHHME HCCIENOBAaHUN B 00JacTu 00OpoTa
I'MO u I'M-nponyKToB, BKJIO4as KOHTPOJIb Haj AesTesbHocThio HUN.

Crout ormerutsh U Koponesckuii [lekper Ne 178/2004 ot 30 stuBaps 2004 r.,
KOTOpBIM yTBep:kJeHbl OOIe mpaBuwia M0 NPUMEHEHUI0, pa3paboTke U peanu3alnuu
I'MO, npaBuia nHGOPMHUPOBAHUS M KOHTPOJIS, CAHKIMH, MOJTHOMOYMs MexXBenoMm-
crBeHHOTro0 coBeta o 'MO n HanmonanbsHoM komuccnn o 6uobe3omnacHocTy. B cBoro
ouepenb, MexBenoMcTBeHHbIH coBeT 10 I'MO KOOpAMHUPYET CBOIO JAEATEIBHOCTh
coBMecTHO ¢ HammoHanbHOM KomuccHel o 61Mo0e30MmacHOCTH 10 BOIpocaM oOMeHa
nHpopMaIel ¢ aBTOHOMHBIMU cooliiecTBaMu U EBpornetickoit komuccuend. O6a 3Tux
opraHa (pyHKLMOHUPYIOT B pamkax MuHuctepcTBa okpyxaroueil cpeasl Mcnanun.
Kpome storo, ykazanubiM KoponeBckuM nekpeToM yTBep:kAeH LleHTpanbHblil peecTp
I'MO, uenbio co3maHusi KOTOPOTO SIBISIETCS TMPENOCTABICHUE IMyOIMYHOTO JOCTyTIa
k uH(opmanuu o Buze, tune I'MO, a Takxe o Mecte BelpanuBanust/co3nanus I’ MO.

3akonoaareancrBo Kanaael o 'MO

[IpaBoBOe perynupoBaHre MPOIYKINH, TIOTYICHHON B pe3ysbTate OMOTEXHO-
JIOTHYECKHX IpoleccoB, B KaHane ocylecTBIsE€TCS B paMKax PeryJMpOBaHUS «IIPO-
JOYKIIMK HOBOTO NOKOJeHUsD». OCHOBHBIM opraHoM B KaHaje, OTBETCTBEHHBIM 3a pa3-
paboOTKy peryjaupoBaHHsl B OTHOLIEHUMHU oOpameHus ¢ I'MO-pacTeHussMU U MIPOU3-
BojicTBa 'MO-KOpPMOB /17151 ’KUBOTHBIX, BJISETCS ATEHTCTBO MUILEBOIO HHCIEKTUPO-
Banus Kananpl. Uto kacaercs onenkn 6e3omacHocty numieBoi [ MO-nipoaykiuu jist
3I0POBBS YEJIOBEKA U BbIAAYM Pa3pelIEHUI HA peaIM3alyI0 TAaKOW NPOAYKIMHU Ha I0-
TpeOuTeNnbcKOM phiHKe KaHaabl — 3TH BOMPOCH COCTABISIIOT KoMIieTeHIuio [enap-
TaMeHTa 3japaBooxpaHeHusi [IpaBurenscTtBa Kanaabl. MapkupoBka mpoayKUUHU, CO-
nepxamiei B cebe I'MO, saBnsercs 100pOBOJIBHOM, IIPU YCIOBUH, YTO TakKasl MPOAYK-
s Oblia mpu3HaHa 0e3BpeTHOMN /IS 3710pOBBSI YEIIOBEKA.

Kanana sBnsercs oqHUM U3 KpYNHEUIINX MUPOBBIX NpousBoauteneii ['MO-
MPOAYKIMH, B YAaCTHOCTH T'€HHO-MOJM(PHUIMPOBAHHON KYKYpy3bl, COM M CBEKIIBI.
B 1993 r. IlpaButensctBom Kananwl Obuto pazpaborano denepansbHoe pamoyHOE
MIOCTaHOBJICHHE B c(epe perylupoBaHUs OMOTEXHOJOTHH, COTIACHO KOTOPOMY
MPOU3BOACTBO MPOJAYKIIMU HOBOTO MOKOJIEHHUS OyJeT OCHOBAaHO Ha MMEIOIIEMCS pe-
TYJUPOBAHUH B OTHOIICHUH TPAaJUIIMOHHON mpoaykiuu. Llens momob6HOro nonxona
3aKJII0Yanach B HAMEPEHUHU OTKAa3aThCs OT CO3JaHUSA 0COOOro opraHa Mo peryaupo-
BAaHUIO TPOM3BOJCTBA MPOIYKIIMM HOBOTO TMOKOJEHHS, YTO IMO3BOJWIO H30eraTh
B JaJbHEHIIEM JyONMpOBaHUS MOJTHOMOYHMA M YpPE3MEPHOM 3aperyiupOoBaHHOCTH
paccmaTtpuBaemMoi cepsl.

[IpaBoBoe perynupoanne 'MO B Kanaze mocTpoeHO Ha OIIEHKE CBOWCTB
MIPOU3BEIEHHOr0 MPOJAYKTa, @ HE Ha MCCIENOBAaHUM IPOLIECCOB Mpou3BojcTBa. Oc-
HOBHBIM HOPMAaTHUBHBIM aKTOM, PETYJIHPYIOIIUM Bompockl oopamenus ¢ ['MO-mpo-
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nykuueil, B Kanazne sBnsercs 3akoH «O NMpoJOBOJILCTBUM U JIEKAPCTBEHHBIX IIpeMa-
patax»®®, CTOUT OTMETUTb, YTO MPABOBOE PEryJMPOBAHHE HAYyYHBIX MCCIIEI0BAHMUIA
B obsactu I'MO ocHoBaHO Ha TpeOOBaHUsX, pazpabaTbiBaeMbIX BenomcTBoM 10 BO-
npocaM OMOOE30IIaCHOCTH PACTEHWH, KOTOpOe MOAYMHAETCS ATEHTCTBY IHUIIEBOTO
MHCIIEKTUPOBAHUS U OCYIIECTBISET HAA30P C LEJbI0 OLEHKH O0€30IaCHOCTH UCCIIEN0-
BaHMM JJIs OKPY’KalOUIeH Cpelbl U 3/0pOBbA 4denoBeka. MccienoBanus, Hecylue
B ce0€ CyIIECTBEHHbBIE IKOJIOINYECKUE PUCKH, 3aIPEILEHBI.

Uro kacaercs mMapkupoBku I M-IIpOnyKIHMH, TO IEWCTBYET IIPABUIIO: €CIH
I'M-npoiyKT NpUHLMIINAIBHO OTIMYAETCS 10 CBOMM CBOMCTBAM OT CBOErO «HATY-
paJIbHOTO» aHayora, MPOM3BOAUTENL 0053aH yKa3aTh B OMUCAHUU MIPOLYKTa, YTO MPU
€ro U3roTOBJICHUHU OBUIN MCHOJIb30BaHbl TEXHOJIIOTHH T€HHOM HHKEHEPUH.

3akononarenbcTBo Kuraiickoii Haponnoii Pecny6amkn o F'MO

3akoHogarenbcTBo Kutast B otHomenun I'MO cocpeoToueHo Ha MpoayKTax
CEJIbCKOXO35IIICTBEHHOr0 Ha3HaueHus. CeroiHs B IPaBOBOM II0JIE€ CTPAaHbl MOXKHO
Ha0JII0/1aTh 3HAYUTENIBHOE KOJIMYECTBO HE TOJIBKO OT/ENBHO MPHUHATBHIX 3aKOHOJA-
TEJBbHBIX aKTOB, HO U Psi/ia PErJIAMEHTOB, YCTaHABJIMBAIOIIUX OCHOBHBIE HAIPABIISAIO-
IIYe TIOJIMTHKU TOCYIapCTBa B 00JIacTH «cenbekoxo3siictBeHHbIx» I MO (Gao, Yuan,
Zhao & Zhang, 2014). Criexyer otmMeTuTh, 9T0 I'MO TIpU3HAIOTCS IPOAYKTHI, ITECTH-
LIM/Ib], BETEPHHAPHBIE NPEMapaThl, yI00peHus, J0OABKU U JPYyrue MPOAYKThI, COlep-
xamue nHrpeaueHTsl 'MO 1 npoayKToB U3 HUX.

B Kwurae ucropus pazButus npaBoBoro peryauposanus I'MO Bocxout
K NpHUHATUIO HOopMaTtuBHOro npaoBoro akra KHP «O cemenax», yTBepxkIeHHOro
Vkazom Ilpesunenta KHP Ne 34 or 08.07.2000 r., rae BoepBbie ObLIO YIOMSHYTO
o I'M-pactenusix. B atom xe roxy Obutn BHeceHbl ONpPaBkU B 3akoH «O pbIO0IIOB-
ctBe» 1986 r., yrBepxkneHHblil Ykazom [Ipesunenra KHP Ne 34, koropseie pacmupu-
74 aKT B yacTu ' M-ManbKoB pbIO, BBIpAIIMBAEMBbIX C II€JIBI0 UCIIOJIb30BAHMS B MHUIIIE-
BOI MPOMBIIIIJICHHOCTH TOCYIapCTBa. YKa3aHHbIE IPAaBOBBIE HOBEIUIBI B cepe ceme-
HOBOJZICTBA M PHIOOJIOBCTBA MPUBENN K TOMY, 4TO 28.12.2002 1. mpuHMMaeTcs 3aKoH
«O cenbckOM X03sHCTBE», yTBEpkAeHHbIN YKazoM [Ipesunenta KHP Ne 81. B nan-
HOM aKTe BIIEPBbIE 3aKperuieHa KoHuenuus crpanbl MO, BbIpaliuBaeMbIX € LETbIO
CEJIbCKOXO3SMCTBEHHBIX HYXJ. B Hacrosiee BpeMs JaHHBIM 3aKOHOJATEIbHBIN aKT
B cepe perynupoBanus I'MO sBisercss 0JHUM U3 KIIOUEBBIX, U NOJIUTUKA rOCy1ap-
CTBa B yKa3aHHOM c(epe onupaercst Ha HEro.

HemanoBaxusiM HOpMaTuBHBIM npaBoBbiM akToM KHP B cdepe mpaBoBoro
perynupoBanust ' MO BeicTynaer 3akoH «O KMBOTHOBOJICTBE», YTBEPKACHHBIN YKa-
30M [Ipesunenra KHP Ne 45, B K0TOpOM 3a5105K€HBI OCHOBBI )KUBOTHOBOJICTBA U IITH-
LIEBOACTBA C HCIOJIb30BAaHUEM JOCTI)KEHUH I'€HHON MHXKEHEPUH, CIIOCOOCTBYIOIIMX

22 Food and Drugs Act R.S.C., 1985, c. F-27. Available from: https://laws-lois.justice.gc.ca/eng/acts/f-27/
[Accessed 15" November 2020].
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pa3BEEHUIO, BBIPAIIMBAHUIO JOMAIIHEr0 CKOTa W ITHULBI HA TEPPUTOPUU CTPAHBL.
B 3axoHe Takxke yKa3bIBaeTCs, YTO HEMAJIOe 3HaUEHHE MPpUIaeTcs BompocaM 01nobes-
OIIACHOCTH TaKOH MPOTYKIUH, BKIIIOUasl BOIIPOCHI €€ OLICHKU ¥ KOHTPOJIS 3a HEH.

Crout ormeruts, yT0 MuHcensxo3 Kurast u ero nenapraMeHThl IPOBUHLIMAN
OCYIIECTBIISIIOT HAJ30p U YIpaBlieHUE O€30MaCHOCThIO CENbCKOX03siiicTBeHHbIX | MO
0 Bcel cTpaHe. Bonpocsl, cBs3aHHBIE C MPOJAXKEH, UIMIIOPTOM U 3KCIOPTOM, a TaK-
JKE CBSI3aHHBIE ¢ MAapKUPOBKOM NPOAYKLHHU, IOJBEAOMCTBEHHBI B TOM YHUCIIE Jenap-
TAaMEHTY PEeryJIMpOBaHMs PhIHKA, a TAKXKE TaMO>KeHHOH ciyx0e Kuras, koropas Tak-
e OCYIIECTBISIET Haa30p U KOHTposb B chepe 'MO-nponykunu. Hano 3ameTurts,
YTO JJIs1 CEeNIbCKOXO03sIcTBEHHBIX npoaykToB I'MO, npousBenennbix B Kutae, cyie-
CTBYET CIECUUATU3UPOBAHHBIA IEpeYeHb OMOJIOTMYECKH OE€30MacHBIX OpPraHW3MOB,
B COOTBETCTBUHU C KOTOPBIM BBIAETCS CIELUATM3UPOBAHHBIA cepTU(UKAT-pa3perie-
Hue. B Toxxe BpeMs B Cily4ae IMpOAyKTOB, UMIIOPTUPYEMBIX M3-3a IPAHULIBL, JEHCTBY-
€T HOpMa O TOM, 4TO JaXK€ €CJIM OHU MPOU3BOJATCS U 00padaThIBalOTCS 3a TPaHULICH
Ha 3aKOHHBIX OCHOBAHUSX, TO OHU MOT'YT HE COOTBETCTBOBATH TPEOOBAHUAM, IPEIb-
sBisieMbIM kK 'MO.

3akoHoaareabcTBo Magaiizuu o 'MO

B Mamnaiizun Bonpocam, cBs3aHabM ¢ MO, npugaercst 60bIIoe 3Ha4YCHNE,
U BEAyTCS MOCTOSIHHBIEC Ae0aThl B OTHOIICHUH PETyIUpOBaHUs U KoHTposs 3a MO
Y UCIOJIb30BAaHUEM TEXHOJIOTUN F€HETUYECKOTO peAakTHpoBaHusi. C 0HOM CTOPOHBI,
Maunaii3ust SBISIETCS arpapHOM CTPaHOW, M HCHOJIb30BaHWE ['M-TEXHOJIOTHN mpen-
CTaBJIsSIET cOOOM MOTEHIMAl, a ¢ IPYroi CTOPOHbI, HA MEPBBIN UIAH BBHICTYNAET HEOO-
XOAMMOCTb 3alIUThl 310POBbs UEJIOBEKA M OKPYXKAIOLIEH Cpellbl OT BO3MOKHBIX HE-
OJ1aroNpHUATHBIX BO3ACHCTBUM CO CTOPOHBI TEHHOW MHXEHEPUH, a TAKXKE COXPAHEHUS
6uopaznoobpasus B 1esoM. B 2007 r. ¢ 3roii nensto [IpaBurensctBo Manaiizuu npu-
Hs10 3akoH Mamnaiizun «O 6mo6e3zonacHocTi» Ne 678, KOTOpHIi sABIsET cO00 KITIO-
YEBOM aKT pEeryJMpOBaHUSA HMIIOPTA, 3KCIOpTa, Ipom3BoacTBa I M-npomykuuu
U MHBIX CMEXHbIX BonpocoB. CornacHo nosnoxeHusM Pasnena 3 3akona Ne 678 mog
I'MO cnenyer moHuMarh Jr00bIe KHBBIE OPTaHU3MBI, KOTOpble 00Jagar0T HOBOM
KOMOMHAIMEH TeHEeTHYECKHX MAaTepUalioB, MOJNyYEHHBIX C HCIIOIb30BAHUEM COBpE-
MEHHOH OMOTEXHOJIOTHH, U OTHOCSTCS K MPOIeccy MOAU(UKAIIUN TeHETUIECKOTO Ma-
Tepuasa, KOTOPbIA BIUSIET Ha HACIEACTBEHHBIE XapaKTEPUCTUKHU. 3/1€Ch Ke CTOUT OT-
METHUTh, YTO 3aKOHOJATEIbCTBO Manaii3un no BompocaM Ouopa3zHooOpasust u Ouo-
0€30MacHOCTH UCXOAUT U3 HHCTUTYIIMOHAIBHBIX MOJI0KEHHH, aJanTHpoBaHHbIX K Kap-
TaXeHCKOMY MPOTOKOJIY M0 OM0OE30MacHOCTH, K KOTOPOMY TOCYAapCTBO MPUCOEAU-
HuIock B 1994 r. B 3T0# CBsI3M 3aKOHOAATENTHHO 3aKPETIEHO TIPABOBOE PETYINPOBa-
HUE JAesTeNbHOCTH, cBsizaHHOW c JKuBbiMu M3menennsiMu Opranmsmamu (PKMO),
YTO ABJIAETCS CHHOHUMHUYHBIM K ['MO.

CTOUT OTMETHUTD, YTO B CBSI3U C aKTUBHBIM Pa3BUTHEM OMOTEXHOJIOTHH U TO-
CTENEHHBIM BOBJIeUeHHEM Manaii3uu B 1eATENbHOCTD, CBSI3aHHYIO C HCIIOJIB30BaHUEM
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I'M-npoaykuuu, HECMOTPSI Ha COIPOTHUBIIEHHE CO CTOPOHBI CKENITHUYECKH HACTPOEH-
HBIX JIUI] (OOIECTBEHHBIX OpraHU3allii, HEKOTOPBIX YUEHBIX, IPEICTABUTENIEH pelln-
THO3HbIX 001IMH), B 3akoH Mamnaiizun Ne 281 «O numieBoit npoaykuumn» ot 1983 r.
[TocranoBnenuem [paButensctBa ctpansl Ne 229/2010 ot 8 uronst 2010 r. Obun BHE-
CEHBI IIONPABKH, COMIACHO KOTOpbIM 'MO — opraHusMm, B KOTOPOM I'€HETHUYECKUI
MaTtepuain OblJT U3MEHEH C MOMOIIbI0 COBPEMEHHON OMOTEXHOJOTHH TaKUM 00pa3oM,
KaK 3TO HE MPOUCXOJNT B €CTECTBEHHBIX YCIOBUIX. B Mamail3nn HUKTO HE BHpaBe
HMIIOPTUPOBATH, TPOM3BOAUTD WM PEKIAMHUPOBATH C LEIBI0 MPOJAXKH WIW Mpoja-
BaTh KaKHe-IUOO MPOIYKTHI MUTAHHUS U MUIIEBBIE HHIPEAUEHTHI, MOJYYESHHBIE C T10-
MOIIBIO COBPEMEHHBIX OMOTEXHOJIOTUI 0e3 mpeaBapUTEIbHOr0 MUCEMEHHOTO paspe-
meHust riaassl HanmoHansHOro coBeTa Mo OMOOE30MACHOCTH, a MUIIEBbIE TPOAYKTHI
Y THILEBbIE UHIPEIUEHTHI, MOJyUYEHHBIE C TTOMOILBIO COBPEMEHHOM OMOTEXHOJIOTHH,
JOJKHBI UMETh 0043aTeNIbHYI0 MAapKUPOBKY.

Henp3s He cka3aTh, YTO COIJIACHO IIOJIOKCHMSAM akTa Manaiizuu «O 0uodes-
OIIACHOCTH» 3as1BKa Ha paspelleHue ¢ 1eibto fomycka 'MO-nmpoaykiyuy HampasiisieT-
Csl IpeIBapUTENIbHO Ha pacCMOTpeHHE yueHbIM KOHCYNbTaTUBHOTO KOMHUTETA IO Te-
HetnaeckuM MomudpukanusMm (GMAC), KoTOopbie BBIHOCSAT CBOM PEKOMEHIAITUH
HammonanpHOMY coBeTy 1Mo OM00€30MacHOCTH It MIPUHATHS OKOHYATEIBHOTO pe-
mIeHus. DTa Mpoueaypa BBEACHA C IIeTbI0 YCTAaHOBJICHUSI OMOJIOTHYECKOi Oe30macHo-
cti 'MO-nipoaykuuu npy UCIOIb30BaHUU UM BEIOPOCE MPOIYKTOB OMOTEXHOJIOTUI
B OKpYXarolyo cpeny. Tak, 1000e 110, IPU3HaHHOE BUHOBHBIM B HapylleHuu Ya-
ctu III 3akona Mamnaitzun «O OuoOe3omacHoCcTH» Ne 678, MOMICKHT HAKa3aHUIO
B Buje mrpada B pazmepe 10 250 000 pUHITUTOB WM TIOPEMHOIO 3aKJIIOUEHUS Ha
CPOK 110 5 JeT, MO0 TOTO M APYroro B OTHOIICHUH (PU3UUECKOTO JIUIIA, Ha IOpUIHYe-
CKO€ JIML0 HakiaabiBaeTcs mrpad B pazmepe 500 000 puHITUTOB.

Hokrop Hoe-Han-Goh B cBoeii cratbe «Mbl He mobum ['MO-nipoayKTsl, Tak
KaK He 3HAeM HUYero o HUX»> 3a 2019 r. OTMETHI, YTO JIFO/IH, BBILICIIINE C poTe-
CTOM B OTHOIIEHUHW IPEKpallleHHs] MPOBEJEHUs MosieBoro ucnsitanus ['M-puca Ha
OMNBITHON CTaHIMKM Mana3uiickoro HHCTUTYTa CENbCKOXO35MCTBEHHBIX HCCIIEI0BaHUI
u pasButusi B TamOyH-TymaHre c4uMTaioT, YTO BO3MOXHO CIIydaifHOE 3apa)KeHUE
€CTECTBEHHBIX COPTOB puca. [Io MHEHHIO y4E€HOro, 3TO HEBO3MOXHO, T.K. IOJIEBBIE
WCIBITaHUS IPOBOASTCA B 3aKPHITOM MOMEIICHUH C JBOMHBIMHU CIOSMHU METaJlJINye-
CKMX W HEWJIOHOBBIX CETOK, KOTOpBIE MPEJOTBPALIAIOT NMPOHUKHOBEHHWE U BBIXOJ
MbUIBIIbI, HACEKOMBIX, KUBOTHBIX U HECAHKIIMOHUPOBAHHBIM OCTYI C KPYIJIOCYTOY-
HOM oxpaHoii, a Bce ' M-pacTuTenbHble MaTepHallbl CKUTAIOTCS TIocie coopa ypoxas
B KOHIIE uchbITanusi. KpoMe Toro, yueHsli monaraer, 4To NpOTECThI MPOUCXOAST MO
MIPUYHHE TOTO, YTO JIFOIU HE OCBEJOMIIEHBI O OM00E30MacHOCTH MPOBOIUMBIX HCCIIE-
noaanii MO, u B Manaif3sun HEKOT/1a He Oy/neT HUKAKUX NaHHBIX, ITOATBEPIKIat0-

23 We dislike GM Foods because we're ignorant about them. By Dr Hoe-Han Goh. August 8, 2019. Available
from: https://www.nst.com.my/opinion/columnists/2019/08/511302/we-dislike-gm-foods-because-were-ignorant-
about-them [Accessed 29" November 2020].
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111%0.¢ 0e30macHOCTh FM-pHca JJIA nrojei u APYIrux OpraHu3MoB, €CJIM 3asiBKU Ha I10-
JICBBIC UCHIBITAHHA OTKIIOHAIOTCS BBIIICYKAa3aHHBIM CoseToM.

3akonoaareabcTBo Mexkcukanckux Coeaunennnix IlITaroB o MO

3akon Mexkcukanckux Coenunennsix 1lItaTos «O 6uodesomacnoct I'MO»**
ot 18.03.2005 r. coaepxuT mnpaBujia OTHOCUTEIBHO MCCIEJOBAaHUM, KacarOIIUXCs
pa3paboTku, peanusaiuu, sKcropra u umnopra 'MO u HanpaBiieH Ha TpeoTBpalle-
HHUE BpeJa Ui 3J0POBbS YeNIOBEKa, OJaromnorydusi OKpy>Karome cpeibl U OHOoI0ru-
4ecKoro pasHooOpaszus. s onpenenenust ypoBHs OezonmacHoctd I'MO Obna yupe-
xneHa HammonanpHas cerp nabopaTtopwii, BhISBIAONMX Hamumuue u Bug [MO.
Haunbonee nHTEpEeCHBIMH MOMEHTAMH 3aKOHA SIBJISIFOTCS YCTAHOBJICHHUE CIEIIUAIBbHBIX
PEKUMOB 3aLUTHI UISI KYKYpy3bl U APYTHX KYJIBTYpP, LEHTPOM MPOHCXOMKICHHS KO-
Topeix sBisiercs Mekcuka. ['ybepnatop FOkarana P.C. benmno ununmupoBan npuHs-
te [expera Ne 418 «O06 ob6wsaBnennn FOkarana 30HOM, cBoOOmHON oT 'MO» ot
26 oxtsa0ps 2016 r., cormacHo kotopomy 06opor 'MO Ha TeppuTopuH mTata ObUT ONI-
HOCTBIO 3alpelleH, 0HaKko pemenrueM BepxosHoro cyna Ne 114/2019 ot 13.07. 2019 .
Hexper Ne 418 ObL1 OTMEHEH, TaK Kak TOJIbKO OpraHsl (eiepajabHOIl BIacTU BIpaBe
MPUHUMATh pEIIeHUs Mo BompocaM Ouobe3zomacHoctu. Hapymenne HOpM 3akoHa
Mexkcuku o 6uobezomnacHocti 'MO Bieuer 3a co00i TakHe CaHKIMH, KaK BpeMEHHOE
WJIN TTIOCTOSIHHOE 3aKPBITHE OOBEKTOB, B KOTOPBIX UMEJIO MECTO HAPYILICHUE, U3bATUE
WHCTPYMEHTOB U noirydyeHHbIX ['MO, npruocTaHOBJICHNE W OT3BIB JIMIICH3UN U pa3-
pelIeHHi, BBIIAHHBIX MPAaBUTENBCTBOM Ui pazpabotku 'MO, anMuHHCTpaTUBHBIN
apecT A0 TPUALATHU LiecTd 4acoB U mrpadsl. Kpome Toro, cornacHo cratbe 420 de-
nepanbHoro YronoHoro Konmekca Mekcukanckux Coenunennsix lllTaro mro6oe
JMIIO, B pe3yibTare ACUCTBUN KOTOporo mpousoinien Beiopoc MO B OKpysKaromuryro
Cpey ¥ TeM caMbIM ObUI IPUYMHEH BpeJ TPEThUM JIHMILAM U 3KOCUCTEME, MOXKET ObITh
MIPUBJICYEHO K YTOJIOBHOM OTBETCTBEHHOCTH CPOKOM OT 1 110 9 nert.

3akononarenbcTBo CoennHenHoro Koponescrsa BenukoOpuranuu
u Cesepnoii Upaanauu o 'MO

[IpaBoBoe perynmupoBanne I'MO B CoeaunenHom KoposeBcTBe B 1es1om
CTPOMTCSI HA OCHOBAaHMU AKTOB M HOPM MEKIYHapOJHOrO (E€BpOMENCKOro) Impasa.
OOmiecTBeHHOE OTHOIICHHWE K TeHHO-MOAU(DUIIMPOBaHHOW mpoaykuuu B Kopones-
CTBE MOKHO OXapaKTepH30BaTh KaKk HeHUTpaiabHOe. B TO BpeMs kak OpUTaHCKUMN 3aKO-
HOZATEIb B LIEJIOM MCIOBEAYET OCTOPOKHBIM U OTpPaHUYUTENBHBIA MOAXOMA K BOIIPO-
cam HopMmaTuBHOTO perynupoBanus MO, Opuranckoe o0IIeCTBO B CBOEM OOJIBIIINH-
CTBE HE BO3pakaeT MpoTuB [ M-NpoayKIuu, Mpu yCIOBHH, YTO OHA O€3BpeaHA IS

24 Ley de Bioseguridad de Organismos Genéticamente Modificados. Available from: https://mexico.justia.com/
federales/leyes/ley-de-bioseguridad-de-organismos-geneticamente-modificados/ [Accessed 13" November 2020].
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3J0pPOBBsI YEJIOBEKa M OKpYXKalollel cpebl, OAHAKO Tak ObLIO He Bcerna. B Hauane
1990-x rogoB B cTpaHe MPOXOIAMIM MacCcOBBIE NMPOTECTHI MPOTHB KYJIbTUBUPOBAHUS
I'MO-kynbtyp (Davison & Bertheau, 2008), Ho HOCTENEeHHO OOLIECTBO CTANIO OTHO-
cutcs k 'MO Tepnumee.

CenbckoxossiicTBeHHble |'M-KyJIbTypbl B HACTOsIILEE BPEMsl HE BbIpalUBa-
torcst B CoennHeHHoM KoponeBcTBe, 0/1HaKO OHM JAOCTaTOYHO aKTMBHO MUMIIOPTHPY-
I0TCA ISl MOCIEAYIOIEr0 UCIOIb30BaHU B KaUeCTBE KOpMa M M3TOTOBJICHMS pslia
MIPOAYKTOB MUTaHWA. 3ampeTa Ha BeIpamuBaHue I'M-KyJabTyp B 3aKOHOIATEIbCTBE
CTpaHbl HET, oJHaKo [IpaBUTENBCTBOM YTOUHSETCS, YTO 3TO JAONYCTUMO TOJBKO IO
UTOraM HE3aBHCHMOW M KBaIM(UIIMPOBAHHOU OLeHKH Oe3omnacHocT MO mys 310-
POBBSI UEJIOBEKA M COCTOSIHUS OKPY’KaIOLIEH Cpesbl, a TAKXKE TOJIbKO MPH YCIOBUU
pa3AeabHOrO BhIPAIIMBAHUS T€HHO-MOAU(DUIIMPOBAHHON U HATYPaIbHOMN MPOAYKLUH.

OcHoBoii npaBoBoro perynupoBanuss MO B Coemunennom KoposneBcTBe
spyisieTcs 3akoH «O 3ammTe okpysKaromieit cpeab»® 1990 r., B crathe 106 KoTOPOro
naercsi onpenenenre 'MO. Ilox HUM NMOHMMaETCsl OpraHU3M, T'€Hbl KOTOPOTro ObLIN
HN3MEHEHbI HE B €CTECTBEHHBIX YCJIOBUSAX MJIM YHACJEI0BaHbI WM UHBIM 00pa3oM pe-
LUIMPOBAHBI OT TEHHO-U3MEHEHHOT'O OPTraHU3Ma.

Ilomumo Ha3BaHHOroO 3aKOHa BONPOCHI IPaBOBOro peryiaupoBanus ['MO
OXBATHIBAIOTCA U MHBIMU aKTaMH, B 4acTHOCTH: [locTaHOBIEHHEM O reHHO-MoanGU-
OUPOBaHHBIX npoaykTtax nutanus 2004 r., IloctaHoBieHHMEM O T€HHO-MOIU(HIIN-
pOBaHHBIX KopMax JuIsl )kMBOTHBIX 2004 r., [TocTaHOBIEHHEM O ITpaBHJIAX MPOCIEKH-
BaeMOCTH U MapkupoBku [ M-npoaykuuu 2004 r.

B ortHomenun Boimycka I'MO B OTKpBITYIO cpeny AEMCTBYET pa3pelIuTelb-
Heli mopsanok. CoryiacHo JeiicTByromeMy 3akoHoaaresnbcTBY KoposescTBa noboe
1ML, MIaHupyrouiee BoIMYCTUTh 'MO B OTKpBITYIO 3KOCHCTEMY, 00s3aHO Mpe/Ba-
pUTENBHO NOMY4YuTh paspeuieHne y ['ocynapcrBenHoro Cekperaps. B Teuenue 10
JHEeH ¢ MOMEHTa IOJjauu 3asBJICHUS 3asBUTENb TAKXKe O0s3yeTcsl pa3MECTUTh B OT-
KPBITOM H3JIJaHUM CBEIECHUS O BPEMEHM, MecTe U Lenu Bbimycka MO B OTKpBITYIO
Cpely, yKa3aB IIpU 9TOM CBOM KOHTakKThl. [Tocie momyuenus u paccMoTpeHus 3asBiie-
HUSI THULUMPYETCS MPOLIECC MPOBEJCHUS IKOJIOTHUECKON IKCIEPTH3bI, KOTOPBINA BO3-
JaraeTcsl Ha noapaszaencHuss KoHCylnbTallMOHHOIO KOMUTETA 1O BOINPOCaM BBINTyCKa
BEIIIECTB B OKpYyXxaroinyto cpeay. Eciu nens Boimycka MO B oKpy’Karomiyro cpeay
mpecieayeT HayudHble HHTepechl, To KoMUTET HpHUHUMAaeT OIpelesieHHbIE Mepbl
MIPEJOCTOPOKHOCTH, MCKIIOYAIOIINE MOMaJaHie IKCIIEPUMEHTANbHBIX [ M-00pa3inoB
B IIUILEBYIO IETMOYKY YEJIOBEKA, a TAKXKE NPEMATCTBYIOIINE cMemeHnto I’ M-KyneTyp
C €CTECTBEHHBIMU CEJIbCKOXO3SIMCTBEHHBIMM KyinbTypamu. Bes mnumesas I'M-
npoAykius uiM Bkmodaromas I'MO, npousBogumas Ha TeppuToprr COeAMHEHHOTO
KoponescTBa, cormacHO AEMCTBYIOIEMY 3aKOHOAATEIBCTBY MOMIEKUT MAapKUPOBKE,
IIpaBUIa KOTOPOM YCTaHABIMBAIOTCA HOPMaMM €BPOIEICKOro mpasa (He TOJBKO Io-

2 Environmental Protection Act 1990. Available from: https://www.legislation.gov.uk/ukpga/1990/43/
contents [Accessed 24" November 2020].
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TOBBbIE K yrnorpeOnenuto I'M-NpoayKThl, HO U MHIPEIUEHTHI, coaepxkamme MO —
Takue, Kak Myka). OJHaKO MPOAYKTHI KUBOTHOTO MPOUCXOXKIEHHUS (MOJIOKO, MSICO
W sidlia) MOTyT He WMeTh [ M-MapKupOBKH, HAIpUMEp, €CIH >KHBOTHOE OBLIO
BckopmiieHO Ha ['M-kopmMax, cocTaBa MpaBoOHAPYIIEHUSI B TAKOM clTydyae HE BO3HUKA-
eT. Taxxke cienyeT OTMETUTh, YTO B JIFOOOM MPOIYKTE JAOMYCKAETCSl MPUCYTCTBUE HE
6omee 0,9 nmpouentoB 'MO, T.k. cuntaeTcs, 4to mogooHoe kommyectBo [ MO Hukak
HE CKa3blBAETCS Ha KauyecTBE MPOAYKTA U SIBJISIETCA 3a4acTYIO CJIEICTBUEM CIIy4ailHO-
ro nmonanganust MO B npoayKT.

OTBETCTBEHHOCTD 3a coBeplleHue npaBoHapymeHuit B oonactu MO B Co-
equHeHHOM KoposieBCcTBE HAcCTYMaeT COTjlaCHO YCTOSIBIIEMYCSI €BpOINEHCKOMY IPUH-
UMY «3arps3HUTENb IUIATUT». TakuM o0pa3oM, JUI0, JOMYCTHBIIEE HAHECEHUE
ymiep6a OKpy»XKaroleil cpesie WM 3I0pOBbIO UeIOBEKa B PE3yJIbTaTe HEHA/IJIEKAIIEro
obpamienust ¢ 'MO, npu3HaeTcst BAHOBHBIM JJa’ke IPU OTCYTCTBUHU YMBICIIA.

3akonopareabcTso CIIIA o TMO

CIIA sBrsieTcs OMHAM W3 JIMAEPOB MO pa3paboTke M ucronb3oBanuo ['MO,
YeMy BO MHOI'OM IOCIOCOOCTBOBAJI HALMOHAIBHBIM 3aKoHOJaTenb. Bonpoc oTHOCH-
TEJIbHO JtomycTUMOocTH ucnonb3oBanus 'MO B CILIA Hauyan akTUBHO 00CyXIaThbCs Ha
HayYHO-IKCIIEPTHOM H TOCYAapCTBEHHOM YpOoBHsX ¢ 70-X. rr. mpornwioro Beka (Giraldo,
Shinozuka & Spangenberg et al., 2019). B pesynbrate sToro B 1986 r. Ucnonautens-
HBIM aIapaToM IJIaBbl YTpaBJeHHs MO Pa3pabOTKE HAyYHO-TEXHUYECKOH MOJIMTUKU
CIHIA 06511 ony6sukoBaH akT «KoopAMHUPOBaHHbBIE PAMKHU PEryJIMPOBAHUS OMOTEXHO-
JIOTUW», KOTOPBIA pa3paboTaH AJsl pacCCMOTPEHUs BOIIPOCA O TOM, MOJAXOIUT JIU HOP-
MaTuBHas 0asza, PeryJupyomas Mpou3BOACTBO U 000POT TPAAUIMOHHBIX MPOIYKTOB,
s I'MO. Pabouvast rpynmna, pyKOBOACTBYSCh B TOM YMCIIE IPEIUIOKEHUAMHU 001Ie-
CTBEHHOCTH, TPUIILIA K PSIIy BHIBOJIOB, UTO JEHCTBYIOIIME HA TOT MOMEHT 3aKOHBI MO-
TyT OBITh MPU3HAHBI TPUEMIIEMBIMH JIJISI PETYJIMPOBAHMSI OTMEUEHHBIX BOTIPOCOB TPH
YCIIOBUY BHECEHUS COOTBETCTBYIOIIUX U3MEHEHUI U JONIOJIHEHUI.

B CIIIA otcytcTByeT cnenuanbHoe (heaepanbHOe 3aKOHOAATENBHOE PETyJIH-
poBaHue, conaepxaiiee npasuia HernocpeacTseHHo o I'MO. TMonoxenust o 'MO co-
JiepKaTcsl B 3aKOHOJATENbHBIX aKTaX, PeryJIUpPYIOMIMX CMEKHbIE OOIECTBEHHBIE OT-
HOIICHHUS: O 37I0POBbE, OE30MaCHOCTH U OKpyxkaromiei cperae u np. Ilogxon CHIA
K npaBoBoi pernamentannu ['MO OoCHOBaH Ha TE3HUCE, UTO PETYJIMPOBAHUE JOJKHO
OBITb COCPEIOTOUEHO HA IPUPOJE OpPraHu3Ma U OKPYXKAIoLIEH cpesl, B KOTOPOil OH
MIPOM3BEJICH, a He Ha CII0CO0e MPOM3BO/ICTBA JAHHOTO TPOIYKTA.

MoHO crenath BBIBOJ, 4TO rocyaapcTseHHoe perynupoBanue I'MO B CIIIA
HE SIBJISIETCA JKECTKHM, a HallpOTUB, HAIMIPABIIEHO HA COACHCTBHE HEMPEPBHIBHOTO pa3-
BUTHSI PA3IMYHBIX OMOJIOTHYECKUX TEXHOJIOTHH (10 CpaBHEHMIO, HarpumMep, ¢ EBpo-
rneckuM coro3oM). 'MO sSBISAIOTCS SKOHOMHUYECKH 3HAYMMBIM KOMITOHEHTOM OHWO-
TEXHOJIOTMYECKOM MPOMBIIIIEHHOCTH, KOTOPasi B HACTOSIEE BPEMsI UTPAeT BAKHYIO
ponb B skoHomuke CIIA, mockonbky mmeHHo CIIIA siBnsitoTCcsl BeaymMM B MUpE
npouzBoguteneMm I M-kynbTyp.
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Crnenyer OTMETHUTh, UYTO OCHOBHBIMM (De€pallbHBIMU OpraHaMH HCIOJIHH-
TEJIBHOW BJIACTH, ydacTByromMMHu B perynupoBanuu I'MO, ssistorcs: Cioyx0a uH-
CHEKLMU 3/I0pOBbs JKUBOTHBIX M PacTeHUN MMHUCTEpPCTBA CENBCKOIO XO3AHCTBA
CIOA (APHIS), Ynpasnenue 1o KOHTpoIIIO 3a npoaykTamu u jekapctBamu (FDA)
1 AreHTCcTBO 10 0XpaHe okpyxaromieit cpeast (EPA).

APHIS perynupyer BOIpOCH! BBIpAlIUBaHMs, UMIOPTA U TPAHCIIOPTUPOBKHU
I'M-pactenuii Ha ocHoBe 3akoHa o 3amute pacteHuit 2000 r. (Plant Protection Act
(PPA)), B COOTBETCTBHM C KOTOPHIM HOBOE PACTEHHE JOJDKHO TOJIydYaTh NMpeaBapH-
TenbHOE ofo0penne APHIS 1o ero BBemenus B ooopor. APHIS npenocraBnsier pas-
pelieHre Ha wHcnosb3oBaHue ['M-pacTeHuii Tpemsi crnocob0amu: yBEIOMHUTEIbHBIN
CHoco0, pa3pelnTeIbHbI CIIOCO0 WM ONpEAENICHUE HEPEryJupyeMoro craryca.
[Iponenypa nomydeHus: paspemieHust TpeOyeT OT 3asiBUTENs MpeAcTaBlIeHUs] UH(Op-
Maluy, Kacarolleics: opraHu3Ma-10Hopa, OpraHu3Ma-peLuIieHTa, coCTaBa peryJiu-
pyeMOro u3enus; BeIpaKeHHe U3MEHEHHOTO TeéHeTUYECKOro MaTepHaia B Peryiupy-
€MOM U3JIeJIUU ¥ MOJIEKYJISIpPHONH OMOJIOIMU CUCTEMBI, UCIIOJIb30BAHHON JUIsl U3TOTOB-
JICHUS U3JeNUsl; MECTa, TJie ObUIN CO3/1aHbl JOHOPCKUE U PELUIUEHTHbIE OPraHU3MBbI,
U Jpyrue noApoOHbIe CBEIEHUS 00 yCIOBUAX CO3JaHUS U MPEAIOIaraeMoro UCroiib-
30BaHus naHHOro mpoaykra. Ecim APHIS mpenocrasiser paspenieHue, T0 B OTHO-
mieHnu ganHoro nponaykra y APHIS coxpanstores konTponupytomue gynkun. He-
BBITNIOJIHEHHUE YCIIOBUM MOXKET IPUBECTHU K OT3BIBY pa3peIICHHUS.

FDA perymupyer 6€30macHOCTb BCEX MUILEBBIX MPOAYKTOB IS YENIOBEKA U KHU-
BoTHBIX B CIIIA (kpome Mmsica, NTUIBI U SUI), & TAKXKE JIEKAPCTB U OMOJIOIMUYECKHX
poykToB. OCHOBHBIM 3aKOHOJATeNbHbIM akToM At FDA sBnsercs 3akoH o nuiie-
BBIX MMPOJyKTax, MeankaMmeHTax u kocmeruke 1937 r. (Federal Food, Drug, and Cos-
metic Act (FFDCA, FDCA, FD&C)), koTopslii 3amperiaer npoaaxy GhaabCupuImpo-
BAaHHOM WJIM HENIPABWJILHO MApKUPOBAHHOM NUIIKM. B cBoeM IporpaMMHOM 3asiBJICHUU
1992 r. FDA mnoarBepanio, 4to B OOJBIIMHCTBE CIy4yaeB OHO OyIeT OTHOCHTHCS
K IpoayKTam, nomydeHHsIM 13 ['MO, Kak K X aHajoram, BBIPAIIEHHBIM TpPaJUIHMOH-
HBIM c1ioco0om, ogHako [’ M-ipoayKT OyAeT yuTeH B KadeCcTBe MHUILEBOI JJOOaBKH.

Crnenyer orMeTHTb, 4TO 3ak0HBI mTaToB CIIA B 11€710M HrparoT HEOOIBIIYIO
poisb B perynaupoBanuu I'MO, BMecTe ¢ TEM HEKOTOPbIE MYHHMIMITAJIUTEThl YCTAHO-
BuiaM 3amper BblpamuBanus ['MO, wanpumep, B Kamudopuum (oxpyra Mapun
u Mengocusno). OfHaKko Takas OrpaHUYUTENbHAs IPAKTUKA [IPABOBOTO PETYIMPOBA-
Hust MO HOCHUT UCKITIOUMTEIBHBIN XapaKTep, TaK Kak B HACTOsIIIee BpeMsl pyKOBOJI-
ctBo CIIIA mpomomkaeT mouck Hanbojee ONTUMAILHOW MOJIENN TIPABOBOTO PETYJIH-
poBaHus OMOTEXHOJIOTUH, B ToM uncie u ['MO, HampaBlieHHOM, Mpexke BCero, Ha
pa3BuTHE NTAaHHOI oTpaciu u coxpanenue nuaepcrsa CIIIA Ha MEUPOBOM phIHKE OHO-
texHonoruit. Tak, 11 utons 2019 r. Ilpesugent CILIA 1. Tpamn noanucan UcnonHu-
TeNbHBIN MPHUKa3 0 MOJEPHU3ALMH MPABOBOIO PETYIUPOBAHUSA B 00JIACTH CEIBCKOXO-
3STCTBEHHBIX OMOTEXHOJOTHYECKUX TMPOIYKTOB, U OTMETHII, YTO Pa3BUTHE OMOTEX-
Hosoruid B CHIA 10/KHO NOJAEpKUBATHCS JOBEPUEM TIpakIaH, CIOCOOCTBOBATh
pa3BUTHIO MHHOBAIMi B 00JaCTH pa3pabOTOK HOBBIX OMOTEXHOJIOTMH, MOBBIIIATH
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0€e30macHOCTh IMUIICBBIX IPOAYKTOB, YBCIUYUBATH IMPOAYKTHBHOCTb aMCPUKAHCKOI'O
@epMepCTBa, n30erathb YPE3MECPHOTO IMMPABOBOTO U aIMUHUCTPATUBHOI'O pEryjmpoBa-
HUA I[aHHDfI JACATCIbHOCTH.

3axkonoaarenbcTBo Typenkoii Pecniydanku o 'MO

I'oBops o 3akononarensctBe Typruu B chepe I'MO u I'M-nponykuuu, CTouT
cpa3dy OTMETUTb, 4TO Typuus sBIseTcs y4acTHUKOM KapraxeHCcKoro npoTokoja Io
o6unobe3zonacHoctu ot 24.01.2004 1., a Kpome 3TOro, cropoHHUKaM [ M-TTOIMTHKY cTpa-
HBI, BBICTyMaOmuM 3a 000por I'MO, 3ToMy TIPOTHBOCTOSIT TPEACTABUTEIN KPYITHON
HarmoHnanbHOU TuIat@opmbl «BE3 'MOy. Opranmzamnus «bE3 'MO» Obuia co3mana
B 2004 T. ¥ aKTMBHO BEJET Mpomaranay o Bpene, HaHocumoM ['MO, B yacTHoOCTH,
B 16 npoBunnmsix Typruu B 2005 r. Obutn pacnpocTpaHEHbI JIUCTOBKU O BPEIHOM
BozneiictBur 'MO Ha npumepe ynorpednenus ['M-nomunopos. 26 centsops 2010 r.
npuauMaercs 3akoH Typuuu Ne 5977 «O 6uo0e30nacHOCTHY, B KOTOPOM yKa3bIBaeT-
Csl, YTO OCHOBHOM II€JIbIO NMPHUHSTHUS 3aKOHA SIBUJIACh HEOOXOAUMOCTh NpeloTBpalle-
HUSL PUCKOB, KOTOpPBIE MOTYT BO3HHUKHYTh U3-3a MO u npoayKkToB, IPOU3BOIUMBIX
C MCHOJIb30BaHUEM COBPEMEHHBIX OMOTEXHOJIOIHH, C yU4eTOM HAy4HBIX M TE€XHOJIOIHU-
YECKUX NOCTHKEHNN. Ha 0CHOBE IPUHIMIIOB, 3aJI0KEHHBIX B TAHHOM 3aKkoHe Typrum,
ObL1a BEIpaboTaHa cUCTEMa MPOBECHUST KOHTPOIIA 3a 00opoToM ['M-ipoayKiuy.

CornacHo 3akony Typiuu o 6uode3onacHocTd ¢ u3MeHeHusMu Ha 2020 rox
3anpernieHbl Beiyck MO u 'MO-coaepskaiieil npoayKIuu Ha PIHOK 0€3 coriaco-
BaHUS C MUHHCTEPCTBOM CEJICKOIO M JIECHOTO XO3SMCTBa; Mpou3BoACTBO ['M-
pactennii u ' M-kUBOTHBIX U ucnonb3zoBanne MO u 'M-TIpoyKTOB B I€TCKOM TH-
TaHUU U JIETCKUX CMECSX, MUILEBbIX J00aBKax /IS MJIAJCHIIEB U ACTEH.

Cornacno nonoxenusm Ykaza IIpesunenta Typuuu Ne 2018/3 npu Munu-
CTEpPCTBE CEIbCKOT0 U JIECHOTO X034iCTBa ObLIO CO3AaHO [ 1aBHOE ynpaBiIeHUE Cellb-
CKOXO3AWCTBEHHBIX HCCJIECIOBAaHUM W TOJUTUKU, B MOJHOMOYHS KOTOPOTO BXOJUT
paccMOTpeHHE 3asBKH O BO3MOXKHOM Hcnosb3oBanuu I'MO Ha Tepputopun Typruu.
Hns kaxnoro Buga MO u 'M-nipoaykumu aenaercss 3akIIOUeHHE 3KCIEPTOB W3
grcaa npogeccopcKo-mpenoaaBaTensckoro coctaBa BY3oB u unenoB CoBera 1mo
HAy4HBIM M TexHoNmormdeckum uccnenopanusm Typmun (TUBITAK)®, mocne wero
BEJIOMCTBO MPUHUMAET pEIICHHE, TPUHIUMAasi BO BHUMAHUE PUCKH, BBISIBICHHBIE yye-
HBIMH U COLIMAJIbHO-?KOHOMUYECKYIO OlleHKY. [locie pa3menienuss Ha MOTPeOUTEINb-
ckoM peiHke MO u I'M-nponykuuu MUHHCTEPCTBO OCYIIECTBIAET KOHTPOJb B ya-
CTH BBITIOJIHEHUS YCJIOBUM, yKa3aHHBIX B 3asBKe. PaspemmuTenpHas TOKYyMEHTAIUs
neiictByet cpokoMm 10 ner. CTOUT 3aMETUTh, YTO €CIM OyJeT HeJO0CTaTOYHO WH(POP-
Maiuu o ['M-nipotyKiuu, Mo3BOJISIONIEH CienaTh BBIBOJ O €€ 0€30MacHOCTH, TO 3a-
SBUTEII0 PEKOMEHIYIOT ITOBTOPHO MPOBECTH HccaenoBaHue. OTAenbHON CTPOKOW B

2 Opunmansusiii caittr Hanmonansnoro arentctsa « TUBITAKy. JTIoctymmo: https://www.tubitak.gov.tr/ (sa-
ta obpamenus: 01.12.2020).
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3asIBJICHUU IMPOIUCHIBAIOTCS BCE BO3MOKHBIE PUCKU (BKJIIOYAsh PUCKU MpPH MPOBEE-
HUM TIOJICBBIX HCHBITAaHUN, JTAOOPAaTOPHBIX M MOMOOHBIX), a TaKXKe JOIDKEH OBITh
MIpe/ICTaBJIEH IUJIaH [0 YIPABICHUIO UMHU.

B cBoto ouepenp, pazaen 4 3akona Typuun «O 6106e30macHOCTHY» TOCBSIIEH
IOPUINYECKOM OTBETCTBEHHOCTH, CaHKIMAM M IOJOXEHHUSM YTOJIOBHOIO 3aKOHOJa-
TEJbCTBA, B YaCTHOCTH, CTaThs 15 JaHHOrO pasjesna COAEPKUT HOPMY, COTJIACHO KO-
Topoil nuuo, umnoptupyrmee I'MO n I'M-npoaykuuio, Hepa3peleHHY0 K BBO3Y,
JuIaeTcss cBoOOABI Ha CPOK OT 5 10 12 neT M K yIuiare B AECATHTHICSYHOM pa3Mmepe
mrpada, YCTAaHOBIEHHOTO CYAOM, W JIp. MEpbl OTBETCTBEHHOCTH B COOTBETCTBUU
C IPOTHUBOIIPABHBIM JICSIHUEM.

C 2012 r. B Typrum o0s3aTeIbHON MapKUPOBKE TOUICKUT MPOAYKIIHS, CO-
nepxaiueit 'MO, B 4acTHOCTH, MSCO, MOJIOKO, SHLIa, CBIP U JIp. MPOIYKTHI, MOJIy4EH-
HbIE€ OT KMBOTHBIX, KOTOPBIX BckapminBaiu ['MO c 11e1bt0 npe1ocTaBlieHus MOKyma-
TEJIIM BO3MO>KHOCTHU BBIOOPA IPU MOKYIIKE IPOAYKTOB IO IIEHE, KAaUeCTBY U COCTaBY.

I11. 3akononarennbcTBo Poccniickoii deepannu u rocyiapcrs —
wieHoB EBpasuiickoro 3xonommnyeckoro corwsa (EAIC) o 'MO

B pamkax paccmarpuBaemoii Tematuku o I'MO ¢ nenpio noHumanus oorie-
MHPOBOT'O MOJXO0/a K PELICHHUIO JAHHOTO BOIPOCAa HEOOXOIUMBIM MPEACTAaBIISAETCS
HCCIIEIOBaTh HE TOJIBKO 3aKOHOJATEIbCTBO OTAEIBHO B3SITOM CTpaHbl MOCTCOBETCKO-
ro MPOCTPAHCTBA, HO M BBIBECTH TEHJCHIIMH, CIIOCOOCTBYIOIINE TAPMOHHU3AIMH 3aK0-
HopatenbctBa 0 MO crpan — ydactHunr EADC, a umenno: Poccun, Apmenuu, be-
napycu, Kazaxcrana u Keipreiscrana. B coorserctBuu ¢ [lorosopom o EADC or
29.05.2014 r. Bce TexHuueckue periiaMmeHTel TamoskeHHoro Coro3za Ha TEPPUTOPUU
EADC umeror cuity mpsMoro AEeHUCTBUS M TOJKHBI TPUMEHATHCS 0€3 U3bATHA. Tex-
HUYECKUE PETIAMEHThI JAHHOM OPraHu3alud PErHOHAIBHOM YKOHOMUYECKOW HHTE-
rpaliy 3aTparuBaroT BONpock! B obsactu obopora I'MO.

3akononarenbcTBo Poccniickoi ®@exepanun o 'MO

3akononarenbcTBO PO B o6mactn 'MO pacTHTEIHHOTO IPOUCXOKICHHUS CO-
CTOUT U3 psina QenepanrbHbIX 3aKOHOB, OCHOBHBIMH M3 KOTOPBIX sBIsIOTCA: Dene-
panbHbIi 3ak0H OT 05.07.1996 Ne 86-D3 «O rocynapcTBEHHOM PEryJlIupOBaHUH B 00-
JacTH TEHHO-WHXCHEPHOW jaesreiapbHocTH»; Denepanbubni 3akoH oT 30.03.1999
Ne 52-@3 «O caHuTapHO-3MUAEMHUOIOTHYECKOM OJIarONnoydynuu HaceleHus»; dene-
panpHBIi 3akoH OT 02.01.2000 Ne 29-®03 «O kavecTBe M 0€30MACHOCTH THIIEBHIX
npoayKToBy»; 3akoH Poccuiickoii ®enepanun ot 07.02.1992 Ne 2300-1 «O 3amure
mpaB notpedureneit». KpoMme Toro, Henb3st HE OTMETUTH PsiJi MOCTaHOBJeHM [IpaBu-
TenbcTBa PO, MPUHSATHIX B pa3BUTHE TOJOKEHU OTMEUEHHBIX BBIIIEC 3aKOHOIATENb-
HbIX akToB: [loctaHoBneHue oT 15.09.2005 Ne 569 «OO6 ocymiecTBICHUN TOCyIap-
CTBEHHOTO CaHWUTapHO-3MUAEMHUOIOTHUECKOTO Haa3opa B Poccuiickoit deneparumy;
[Mocranosnenue ot 08.12.2017 Ne 1491 «O6 yrBepkaenun [IpaBun ocymiecTBiIeHUS
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denepanbHOii cyk00ii M0 BETEPHHAPHOMY U (DUTOCAHMTAPHOMY HaJ30py MOHHTO-
pUHTa BO3JCMCTBHS Ha YEJIOBEKAa U OKPYKAWOIIYI Cpeay TIE€HHO-HHXKEHEpHO-
MOIU(UIIMPOBAHHBIX OPTraHU3MOB U MPOAYKILUH, TOTYYSCHHON ¢ TPUMEHEHUEM TaKUX
OpPraHM3MOB WJIM COJEpXallleil TaKhue OPTaHW3Mbl, U KOHTPOJIS 3a BBITYCKOM TaKHUX
OpPraHM3MOB B OKpY>Karolryto cpeny»; [loctanosnenue ot 13.03.2017 Ne 281 «O mo-
psake ocymiectienusi denepanbHON ciy:k00i 10 HaA30py B cdepe 3alMThl MpaB
nmoTpeduTeneil u OIaronoydyusi 4eloBeKa MOHHUTOPHHTA BO3JICHCTBUS HA YeJIOBEKa
Y OKPY>KaOIIYI0 CPeAay TeHHO-WHKEHEPHO-MOIU(DUIIMPOBAHHBIX OPTAaHU3MOB U TIPO-
OYKIMH, TOJYYEHHONW C NMPUMEHEHHWEM TAKUX OPraHM3MOB WIH COJAEpIKalleld Takue
OpraHMU3Mbl, 1 KOHTPOJIS 32 BBIIYCKOM TAaKUX OPIaHHW3MOB B OKPY’KAIOLIYIO CPEAY»;
[Tocranosnenune ot 16.04.2020 Ne 520 «O mpoaykuuu U T€HHO-WUH>KEHEPHO-MOJIH-
(UUIUPOBAaHHBIX OpPraHU3Max, HE MOAJIEKAIIUX TOCYIaPCTBEHHON perucTpamnmuu B co-
orBeTcTBUU C [IpaBuiamu rocyaapcTBEHHONW PErUCTpallUi I'€HHO-WHKEHEPHO-MOIU-
(UIMPOBAHHBIX OPraHU3MOB, NMPEAHA3HAUYEHHBIX ISl BBHIITyCKAa B OKPYKAIOIIYIO Cpe-
1y, a TaKKe MPOAYKIUH, MOJyYeHHOW C MPUMEHEHHWEM TaKUX OPTraHHU3MOB WIIH CO-
JieprKallel Takue OpraHu3MBbl, BKIIIOYasl yKa3aHHYIO MPOIYKIUIO, BBO3UMYIO Ha Tep-
puropuro Poccuiickoinn denepanuy, yTBEpKICHHBIMU IIOCTaHOBIEHUEM lIpaBurens-
ctBa Poccuiickoit deneparuu ot 23 ceHTsiOps 2013 1. Ne 839» u ap.

3aKoHOAATEIbHBIE U3MEHEHUS! KOMIUIEKCHOTo XapakTtepa 2016 r. BHecau cy-
[IECTBEHHBIE OrpaHUYeHus1 B cepy MPOU3BOACTBA NMPOAYKIMH, comepxkamieidr [ MO.
Tax, ®enepanbubiit 3akoH oT 03.07.2016 Ne 358-D3 «O BHeceHUM M3MEHEHHI B OT-
JIeNIbHbIE 3aKOHOMaTeNbHble akThl Poccuiickoit denepanuu B 4aCTU COBEPLIECHCTBO-
BaHUS FOCYAAPCTBEHHOI'O PETYJIUPOBAHUS B 00IACTU F€HHO-MHKEHEPHOH AeSITeIbHO-
CTH» (aKTUUYECKH YCTAHOBWJI 3alpeT BbIpALIMBaHUSA U pa3BereHus B Poccunm I'M-
pacTeHui U KUBOTHBIX, 32 UCKIIOYEHUEM HUX MCIOJb30BAHUS IS MPOBEICHUS JKC-
NEepTU3 U Hay4yHO-UCCIIe0BaTEeNbCKUX paboT. Takke oTMeueHHbIH 3akoH Mpemry-
cMoTpen pacrnpoctpaHeHue Ha ummoptepoB MO u ['M-nipoaykiun 0053aHHOCTH 10
MPOXOXKACHUIO HEOOXOAWMBIX PETUCTPAMOHHBIX TPOIEIyp, NMPH 3TOM HAJICIHB
[IpaButensctB0 PP mnpaBom 3ampemiaTte BBO3 B CTpaHy YyKa3aHHBIX OPraHU3MOB
Y OPOAYKLHMHU HO pe3yjbTaTaM MOHUTOpHUHra. Kpome Toro, JaHHbIM akT MpeaycMOT-
pen aIMUHUCTPAaTUBHYIO0 OTBETCTBEHHOCTH 3a Mcmoisib3oBaHue 'MO ¢ HapylieHueMm
pa3penieHHoro BU/1a U YCJIOBUN MCTIOIb30BAHMS.

Bwmecrte ¢ Tem B Poccun MOxkHO Ha0moaTh HEKOTOPYIO MPOTHBOPEUYUBOCTH
3aKOHOJAATEIBHOIO PETYJINPOBAHUS BOIPOCOB, CBA3aHHBIX ¢ co3ganueM ['MO-mpo-
nykiun. Taxk, B kone 2018 . — 2019 r. B Poccun ObUT IPUHST Psiji TPABOBBIX aKTOB,
CBSI3aHHBIX C OpraHU3alueil U MPOBEACHUEM T'€HETUYECKMX M TEHOMHBIX HCCIIEI0Ba-
uuit (Yxas [Ipesunenta Poccutickoit @enepammm ot 28.11.2018 Ne 680 «O pazsutum
reHeTndeckux texnonorud B Poccniickont enepannmny, [loctanoBnenune [IpaBurens-
ctBa Poccuiickoit @eneparu ot 22.04.2019 Ne 479 «O6 ytBepxknenun denepaiib-
HOM HAy4YHO-TEXHUYECKOW MpOrpamMmbl pa3BUTHS TE€HETUYECKHX TEXHOJOIM Ha
2019-2027 rogs» u Ap.). OTMEUYEHHBIMH MPABOBBIMH JOKYMEHTAaMH OBUI CO3JaH
(yHIaMEeHT AJis pa3BUTHUSI TEHETUYECKUX U T€HOMHBIX HUCCIEIOBaHHM, YTO HE COOT-
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BETCTBYET OTMEYCHHOMY PaHee OrpaHUYeHHIO mpoussoacTsa ['M-npoagykuuu B Poc-
cuu (COOCTBEHHO HCIIOIb30BAaHUS PE3YJIbTAaTOB MIPOBEJCHHBIX T€HOMHBIX HCCIIEeI0Ba-
HUI B 00J1aCTH CENBbCKOT0 X035 CTBA).

Cornacno nocranosnenuro IIpasurenscrea PO or 16.04.2020 Ne 520 o mpo-
JTYKIUHU U TeHHO-UHKEHEPHO-MOAN(DUIIMPOBAHHBIX OpPraHU3Max, He MOUIeXKAIIUX TOoC-
YAAPCTBEHHON PETUCTpAllMH, YCTAHOBJIEHO, UTO 10 1 siHBapst 2021 1. BKIIFOUUTENIBHO HE
MOJUICKUT TakoBOoM mpoxykius ['M-mpoaykius, 6e30macHOCTh KOTOpoW Obuia TMOA-
TBepKaeHa DenepanbHON ciry)00i 0 BeTepuHAPHOMY B (PUTOCAHUTAPHOMY HAI30DY.
MUHHCTEPCTBO CENBCKOro X03sicTBa PX® BBRICTYNWIO C WHULIMATUBOW NPOIJIUTH
ynpouieHHbI BBo3 ['M-cou j0 1 ssHBaps 2022 r., Tak Kak HEOOXOAMMO MPOBECTH PsiJT
9KCIIEPTU3 10 HOBBIM METOJAMKAM, a TaKXKe MOXET BOHUKHYTH Je(PUIIUT BBICOKOOEI-
KOBBIX KOPMOB M LIEHBI HAa KOPMa, KOPMOBBIE JOOABKU U KMBOTHOBOAUYECKYIO IIPOIYK-
o BBIpacTyT,?’ uto I'M-coeBblii mpoT He uMIopTHpoBanca B P® ¢ 2016 r. [Ipu
3TOM «BBO3UTb COEBbIE OOOBI MOT TOJILKO KPYMHEHIIINI OT€4eCTBEHHbIH NepepaboTunk
COM — KallMHMHIpajckas rpymnmna «CoapyKecTBo», KOTOpasi €AMHCTBEHHAs! BOCIIOJIb-
30BaJIaCh BO3MOXHOCTBIO IPOUTH IMPEITyCMOTPEHHYIO 3aKOHOM IPOLIEAYPY I'OCPEru-
cTpanuu»?®. B To ke Bpems MunuctepcTso ¢unancoB P cumtaeT He0GOCHOBAHHBIM
nposnonranuio nocranosienust [IpasutensctBa PO ot 16.04.2020 Ne 520, Tak kak
«BBO3 0€3 TOCPETUCTPALIH PA3PEIININ KaK BPEMEHHYIO Mepy — IOoKa OyayT pa3pada-
TBIBAaTHCS HEOOXOMMMBIE JUIsl 3TOW MPOLEAYPhl METOIUKH MPOBEICHUS MOJICKYJISPHO-
TEHETUYECKOTO HMCCIIEIOBAHUS U OMOJIOTHYECKO Oe3zomacHocTu mpoaykimu u MO,
a ceifyac 3TH METOMKH YK€ yTBEpIKJIEHbI TIpUKazaMu Muncenbxo3an?’. B cBoro ode-
penb, MunskoHOMpazBuTus P® cunraer, 4To «11enecoo0pa3HOCTh NPOUIEHHS BBO3a
I'M-cou 6e3 rocperucTpaliu emie Ha OAMH rojl HyX/JIaeTcsl B JOMOJIHUTEIBHOM 000C-
HOBaHUM, a KPOME TOr0, MPOJJICHUE JIEHCTBUS mocTaHoBiIeHUs 10 1 siHBapst 2022 r.
T03BOJIUT, C OJIHOM CTOPOHBI, HE JIOMYCTHTh Ha PHIHOK HeGesonacHbie TMO»®.

B pakypce paccmaTpuBaeMoro BOIpoca CTOUT CKa3zaTb O TOM, 4TO YKazoM
IIpe3unenta P® or 21.01.2020 r. Ne 20 Obina yTBepkaeHa JIoKTprHA MPOJOBOJIb-
CTBeHHOM Oe3zomacHocTy PO, B KoTOpOI pa3zBuBaroTCs nojoxeHuss Crpareruu Haiu-
OHaNbHOW 0€30MacHOCTH CTpaHbl, yTBepkJAeHHONH Yka3oMm [Ipesunenta Poccuiickoit
®eneparmu ot 31.12.2015 r. N 683. B JlokTpuHe yureHbl nosoxeHus Crpareruu
skoHOMHUYeckoi OezomacHocTr P® Ha mepuon 10 2030 ., U OHA SBJISETCS OCHOBOM

27 Mun(ua 1 MUH3KOHOMPA3BUTHsL BBICTYIIMIIM TIPOTUB YIIPOILEHHOro BBo3a cou ¢ I'MO. IMoxpoGuee Ha PBK:
Tocrymso: https:/ww.rbc.ru/business/03/11/2020/5f9fcadc9a794745¢4600c08 (nara obpamienus: 03.12. 2020).
28 I'nagoii rpymnisl «COAPYKECTBO» SBISAETCSA KaIMHUHIPAACKHIl npearnpuauMatens A. JIyleHKo, Ybe cOCTO-
stue Forbes B aTom roay onennn B $800 miH. Beiimii cenatop C. JIncosckwuii B mtone 2020 r. mocie xainob
(hepMepoB Ha moOIOpOKAHUE COU U coeBoro mpota mucain B PAC, uto B 2018-2020 rr. «CoapyxecTBo» 3a-
HEMao0 99% pbiHka umMnopra cou B Poccuro. Iloapo6uee va PBK: Hoctymuo: https://www.rbe.ru/business/
03/11/2020/5f9fcadc9a794745¢4600c08 (nara obpamienus: 03.12. 2020).

29 MunpuH 1 MHHIKOHOMPA3BUTHs BBICTYIIIM TIPOTHB yIPOIIeHHOro BBo3a cou ¢ IMO. Ioapo6uee na PBK:
Iocrymso: https:/ww.rbc.ru/business/03/11/2020/5f9fcadc9a794745¢4600c08 (nara obpamienus: 03.12. 2020).
30 Mun@un 1 MUHOKOHOMpPA3BUTHS BBICTYIIMIIM TIPOTUB YIIPOIIEHHOTo BBo3a cou ¢ I'MO. IoxpoGuee Ha PBK:
Hocrtymro: https:/Aww.rbc.ru/business/03/11/2020/5f9fcadc9a794745¢4600c08 (marta obpamienust: 03.12. 2020).
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JUIS pa3pabOTKH 3aKOHOJATENhCTBA B 0OJacTH 00ECHEYeHHUs IMPOIOBOILCTBEHHON
0€30MacHOCTH, Pa3BUTHS CEJILCKOTO M PHIOHOTO XO3SIMCTBA C YYETOM PEKOMEHAINH
[Tpo10BOIBCTBEHHOM ¥ CEIBCKOXO03UCTBEHHON opranm3annu O0benHeHHBIX Haruit
(D®AO) no npenenbHOH 10J1€ UMIIOPTA U 3a11aCOB MPOIOBOJIBCTBEHHBIX PECYPCOB.

3akonoaarenbeTBo Pecnnyosimkun Apmenus o 'MO

[TomuTruka ApMeHun B cepe arpapHoil OTpacin X031HCTBa OCHOBBIBAETCS HA
MIPOM3BOJICTBE OPTaHWYECKOW MPOMYKIMH. B ApMEHHH HET CHenHaTu3upPOBAHHOTO
3aKkoHa, perymupytomero obopor 'MO u I'M-tponaykmnmn, niam 6M06€30MacHOCTH.
JIump B myHkTe 3 crateu 1 3akoHa Apmennu «O cemeHax», npunstoro 29 mas 2005 .,
IIPSIMO TOBOPHTCS, YTO 3aKOH HE PACHPOCTPAHSAETCS Ha PETUCTPAIINIO, TPOU3BOJICTBO,
BOCTIPOM3BEICHHUE, CEPTU(DUKAIINIO, TPAHCTIOPTUPOBKY, XpaHEHHUE, MPOJAXKy WIH HC-
nosib3oBanue I'MO.

Crnemyer OTMETHTD, OOIIECTBEHHOCTh APMEHUN HACTPOEHA KpaiiHe HEraTHBHO,
ocobeHHo nocie Toro kak 1 HosOpst 2017 r. noconserBoM CIIIA B Apmenun 6b11 0p-
raHu30BaH Ou3Hec-(hOpyM BO BpeMsl IPOBEACHUs, KOTOPOro ObuIa MpeJcTaBliIeHa aMme-
pukaHckas komnanus Monsanto, npousBossmas I'M-cemena u yno6penus. Ilocne
9TOr0 MEpOIPUTUSL ObUIO MPUHSTO PEIIEHUE MPOBECTH OOIECTBEHHBIE CITYILIAHUS, Pe-
3yJbTaThl KOTOPBIX OyAyT YUTEHbI Ui MOCIEAYIOLEH pa3paboTKu 3aKOHOAATENbCTBA
B JaHHOMU cdepe. B Munucrepctse cenbckoro xossictBa Apmenuu B 2018 r. coctosi-
7ach 3aceqaHue pabodel TPYIIIbI MO BOMpocaM obecriedeHuss 0Mo0e30MacHOCTH TIPH
ucnosnb3oBanun ['MO. «bpIBIMi HavyalbHUK ['OCyapcTBEHHOMN CITy:KOBI TIO0 Oe3omac-
HOCTH TMPOAYKTOB NMUTaHUsI MHUHUCTEPCTBA cenbckoro xo3saicTa M. KapanersH coo0-
a1, 9to B Apmenuto 0si10 umroptuposano 100 kr 'MO npoayKToB, 4TO COCTaBIISIET
MeHee 1%, U TOT MOKa3aTeNb He ABIAETCA OMacHBIMY .. HecMOTps Ha 3aKOHOJATENb-
HBIE TPEIUIOKEHHST PadOUMX TPYIII 110 BOMpocaM odecredeHus: 0€30MacHOCTH ISt 3710~
POBBSI YENTOBEKA, )KMBOTHBIX U OKPY’KAIOIIEH Cpe/ibl, 3aKOH TaK M He ObUT IIPHHSAT.

3akonoaarenbcTBo Pecnyosinku benapyes o 'MO

3akoHomarenbcTBO bemapycn B obmact MO COCTOUT M3 HECKOJBKUX 3aKO-
HOB, OCHOBHBIMU M3 KOTOPHIX sBIsitOTCs: 3akoH P ot 9 sHBaps 2002 r. Ne 90 «O 3a-
mmTe mpaB nmotpedutenei»; 3akon Pb ot 29 urons 2003 1. Ne 217 «O xadecTtBe u 6e3-
OINACHOCTH MPOAOBOJBLCTBEHHOI'O CBIPbSl M MUILEBBIX MPOIYKTOB JJIs JKU3HU U 3710pO-
BB YEJIOBEKa» U IP.

31 B Apmennu paspabaThiBaeTcsl IPOEKT 3akoHa «O GHOGe30macHOCTH Hcnonb3oBanus [MOy. JlocTymHO:
https://arminfo.info/full_news.php?id=34014&lang=2&__cf _chl_jschl_tk__=89dcedfe2535953a311d76dbb5
5dbedea7be02d116052073690AZNKtdKLjXUdyTUWD_dOxP31709b21LTCAB8ajiGxH2ssfGBGOEIsd71MR
DqtgQMtovfeywL5yb_ZUvZ9QR683VPtWepnhVsBGtQGYKpra2JkKRNCUSKFNIXVX0IHNc4x64p5QzEkx
PRKRNOXcGt9NpxktZ4z7rqGtmLzEOyoav26ucDNayUT2pY_fCNGANW7qlzwUJ7D8ssgABx87glprLB9
GU_tje9kIrRied4AhQPucHc_cSgdOxVNSARSrkmNNnLvuXOhio3LQdM_MdVgA7f2UODyju9bAR2AQR
4pstVInl_j8POX] (mata obparenus: 05.12. 2020).
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B 3akoHOzmaTeNnbCTBE CTpaHbl OTCYTCTBYET SIBHBIM 3alpeT HA Pa3BEICHUE U BbI-
pamuBanue I'M xuBOTHBIX U pacTeHuii. B Pb neiictByer HanmonaneHas cucrema Ou-
00e301acHOCTH, KOTOpasi 00ecreuynBaeT KOHTPOJIb TeHHO-UH)KEHEPHOH JIeITeTbHOCTH,
B ToM unciie 06opot I'MO Ha peitke ctpanbl (Deykin et al., 2019: 141-142). KouTposb
OCYLIECTBIIIETCS TpeMs MHMHHCTEPCTBAMH: MUHHCTEPCTBOM IPHPOIHBIX PECYPCOB
M OXpaHbl OKPYXKaroIien cpeasl, MUHUCTEPCTBOM 31paBOOXpaHeHus, MUHICTEPCTBOM
CEJIBCKOI0 XO34KCTBA M IIPOAOBOIBCTBYs. HalMoHanbHbI KOOPIWHAIIMOHHBIM LIEHTP
6nobe3onacHoctn VHcTuTyTa reneruku u nutosnornn HAH Benapycu ocymectiser
cOop, aHamM3 M CHCTEMAaTH3alMi0 MH(OPMALMK O MOJEBBIX HCIBITAHUAX, HUMIIOP-
TY/3KCTIOPTY, KOMMepYecKoM Hcmoib3oBannu MO, a Taxke MOMy4eHHBIX M3 HHX
poayKToB Ha Tepputopun benopyccun. CornacHo cratee 22 3akoHa «O 6e3omacHo-
CTU T€HHO-UH)XEHepHOH nesrensHOCcTH» Bce MO, co3naHHbIe MO0 BBE3CHHBIE Ha
Teppuroputo benopyccuu noanexar obs3arensHoii peructpanuu B HKIB.

B Benapycu numeercs cucreMa rocy1apcTBEHHON perucTpaluui COPTOB FEeHHO-
WHXCHEPHBIX PACTEHUN, MOPOJ T'€HHO-MHKEHEPHBIX KUBOTHBIX M LITAMMOB €HHO-
MHXCHEPHBIX MUKPOOPraHU3MOB, IIPEJHA3HAUYCHHBIX Ul IPOM3BOACTBA MPOLYKIUU
Ha TEPPUTOPUHU CTpaHbl U cTpaH TamoxkeHHoro coro3a. Jlunum ['M-pacrenui, npo-
LIeNIIMEe OLUEHKY PUCKOB U paspeuieHHbie B PD, npencrasnensl B Peectpe cBuue-
TEJICTB O FOCYIapCcTBEHHOM peructpanuu denepainbHOl City:k0bl IO HaA30pYy B ce-
pe 3aIuTH paB MoTpebuTeNel 1 Graronomyyus yeaoseka’s. B cooteTcTBHM C 3a-
koHOM PB «O kauectBe M 0€30MaCHOCTH MPOJOBOJIBCTBEHHOTO CHIPhS M MHUILEBBIX
MIPOAYKTOB JUTS JKU3HU U 37I0POBBS YeJIOBEeKa» M 3akoHOM «O 3amure mpas noTpeodu-
Tesei» MoTpeOUTeNh UMEeT MPaBO Ha MOJy4YeHHE MH(POPMAIUH O MPOMYKTaX IHTa-
HUS, peau3yeMbIx Ha Tepputopun Pb, B TOM uncie nHpopManuum o TOM, 4TO MPO-
IYKT SIBIISIETCA T€HHO-WHKEHEPHBIM HJIM COIEP>KUT KOMIIOHEHTHl. MeXaHn3M peanu-
3aluu ATUX TpeOoBaHMU 3aKoHOJaTenbcTBa ompeneneH B [locranosnennn CoBera
MunuctpoB Pb ot 28 ampens 2005 1. Ne 434 «O HEKOTOpPBIX BOMpocax WHHOPMHUPO-
BaHUS MOTpedUTeNell 0 MPOJIOBOIBCTBEHHOM CHIPhE M MHIIEBBIX MPOAYKTaX», KOTO-
pPBIM, B YaCTHOCTH, IIPEYCMOTPEHO CO3JIaHUE M aKkpeaurtauus B I'occranmapre sa-
OopaTopuii Ha NPOBEICHHWE HCIBITAHUN IMPOJAOBOILCTBEHHOTO CHIPbS W THIIEBBIX
MPOAYKTOB Juisl onpeaeneHus Hammuusg MO, a Takke yTBEp)KIEH NEPEUYEHb ChIPbS
Y IPOAYKTOB, MOAJIEKAIUX KOHTPOIIIO 3a HanmuuueM ['MO.

3akononarenbcTBo Pecnybsmkn Kazaxcran o 'MO

B Hacrosee Bpems B Kazaxcrane oTCyTCTBYET CIEHMAIN3UPOBAHHBIN 3aKOH,
HerocpeACcTBeHHO perynupytomuii ' MO, ognako Dxomorndeckuit kojaekc PK ot 9 su-
Baps 2007 r. Ne 212-111, Konekc PK «O 310poBbe Haposa v cucTeMe 3paBOOXpaHEHHSDY
ot 18 cenrsopst 2009 r. Ne 193-1V u psin MHBIX aKTOB, 3aTPAarkBalOT YKa3aHHYIO cdepy.
Crout ckazath, uTo coryiacHo [Ipuka3zy Munnctpa suepretuku PK Ne 27 «O6 ytBep-

32 PeecTp CBUIETENBCTB O FOCYAAPCTBEHHOM perucTpanuy (eaunas Gopma TaMOKEHHOro COI03a, POCCUICKas
gactp). Hoctymro: http://fp.crc.ru/evrazes/?type=max (gara oopamienus: 05.12.2020).
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JKICHNUU MEPEYHS 3KOJIOTMYECKH ONACHBIX BUIOB XO35AWCTBEHHOW M MHOM JIEATEIBHO-
cti» ot 21 sHBaps 2015 r., mpousBoacTBo ['MO sIBiIsIeTCS SKOJIOTHYECKHA OTIACHBIM
BUJIOM JiesiTenbHoCTU. Tlopsiiok peann3aiuu, MapKupoBKY, TpaHcnoptuposku ['MO
perynupyercs IIpaBuiamu o6opora 'MO, yrBepxneHHsiMu [locranosnenuem Ilpa-
ButenbcTBa PK ot 27 urons 2008 r. Ne 630.

B otHomiernn 'MO B Kazaxcrane nelicTBYIOT clieAyOIIne TpeOOBaHMS:

— 3a0peT Ha NpoAaXy npoaykuuu, coaepxamieii MO B yueOHBIX 3aBeCHU-
X W JIETCKHUX cajaX, 00si3aTesIbHass MApKUPOBKA IMHIIEBBIX MPOTYKTOB, COAEPKAIIIX
I'MO;

— TpeOoBaHUE O MPOBEJACHUU 00SI3aTENbHON IKCIEPTU3bI MPH CO3AAHUM U MTPO-
n3BozcTBe 'MO; 00s3aTeabHOE IKOJIOTMYECKOE CTPAXOBaHUE POU3BOACTBA U 00s13a-
tenbpHas peructpaius [ MO.

Cornacho ct. 13 3akona PK Ne 385-II ot 8 deBpans 2003 r. «O ceMeHOBOI-
CTBE» 3allpelaeTCs peaqu3alus U UCIOIb30BaHHUE IS IOCEBA CEMSIH CEIbCKOXO035M-
CTBEHHBIX PacTeHMH, MOJYYEHHBIX HA OCHOBE TEHHOW MHXeHepun. HecMmoTtps Ha To,
YTO TPOU3BOJCTBO MPOAYKIMH, cojepxkameid ['MO, mpusHaercs SKOJOTHYECKU
OTACHBIM BHJIOM JIEATEIbHOCTH, (PAKTHUECKHU MPOM3BOICTBO MPOIYKIIMH, COJEpKa-
et ['MO, He BKJIIOYEHO HU B MEPEUYEeHb BUJOB JEATEIbHOCTH, TPEOYIOIUX OLEHKU
BO3/ICMCTBHSI Ha OKPYXKAIOILYIO Cpelly, HU B NEPEUEHb BUIOB AEATEIBHOCTH, MOAJIE-
JKallKUX FOCYAApCTBEHHON IKOJIOTUYECKON IKCIIEPTHU3E.

Bueapenne MO cBsizZaHO ¢ TMOTEHIMAILHBIMU PUCKAMU JJII OKPY>Karomiei
cpensl. Dxonoruueckuii kogeke PK ot 9 suBaps 2007 1. Ne 212-111 3PK (¢ usmenenu-
saMu U fononHeHusMu Ha 25.06.2020 r.), ycTaHaBIMBAeT 3alpeT Ha MPOU3BOJCTBO,
pa3BelleHUE M UCMOJIb30BaHUE PACTEHHM, )KUBOTHBIX, HE CBOMCTBEHHBIX IKOJOTMYE-
CKUM CHCTE€MaM, M CO3[JaHHBIX HCKYCCTBEHHBIM IyTeM, 0e3 pa3paboTku 3¢ ¢eKTHB-
HBIX MEp IO MPEJOTBPAIICHUIO UX HEKOHTPOJIMPYEMOro pa3MHOXKeHus. B cBoro oue-
pelb, cT. 282 npeanuchiBaeT MpeJoCTaBUTh MOAPOOHYI0 HHPOpMaLH0 00 0COOEHHO-
ctax I'MO (mpeaHa3Hau€HHBIX K HAMEPEHHOMY BBIIIYCKY B OKPYXAlOIIyI0 Cpeay)
B YIIOJTHOMOYEHHBIH OpraH B O0JIaCTH OXpaHbl OKpy»karomel cpeabl. Kpome toro,
I'M-nipotyKThl IUTAHUS ¥ KOPMa JTOJDKHBI COIEPIKaTh MH(POPMAIMIO O IPOU3BOICTBE
u ucnonszoBannu 'MO, a TpOU3BOAUTENH CENbXO3NPOAYKIIMHU JOHKHBI MapKUPO-
BaTh ypoOKail, 4TO OH COAEepkUT I'M-IIpOAyKT, U BECTH peecTp MOKyHaTesed, KOTo-
PBIM OHH MOCTABJISIOT CBOIO MPOAYKIIHIO.

CornacHo monoxkeHuio cratbu 248 Oxonormdeckoro Komekca PK, mocss-
IICHHOW OXpaHe >KHBOTHOTO MUPA OT BPEIHOTO BIHMSHUS MPOILYKTOB OMOTEXHOJIOTHH,
CO3/IaHME HOBBIX IITAMMOB MHUKPOOPTaHHW3MOB, OMOJIOTHYECKH aKTHUBHBIX BEIIECTB,
BeiBeieHHe |'MO, mpou3BOJCTBO JIPYIHX NMPOAYKTOB OMOTEXHOJOIMM OCYIIECTBIIS-
FOTCSI TPU HAJTMYHMH TOJIOKUTENBHBIX 3aKJIFOUEHHUI TOCYIapCTBEHHBIX IKOJIOTMUECKOM
W CAHUTAPHO-3MUJEMHUOIOTMYECKON IKCIIEPTH3.

3akonoaarenbcTBo Kniproizekoi Pecnyoanku o I'MO

Ha coBpemenHOM 3Tame pa3BuTHs 3akoHOmaTenbcTBa KbIpreisckoii Pecmy6-
JIMKW HET CHCIHUAJIM3UPOBAHHOTIO HOPMATUBHOI'O U IMTPABOBOI'O aKTa, KOTOpBIfI OBI pe-
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ryaupoBain 06opor I'MO u I'M-npoaykuuto. B 2018 r. B TpeTbeM ureHuun ObuT pac-
cMoTpeH npoekT 3akoHa KwIpreickoit PecyOomuku «O0 orpaHrueHUM BBIpaIIdBa-
HUS, IPOM3BOJACTBA, BBO3a M pealU3aluy MPOAYKLMUH, COAEPKAEH TIeHHO-
MOJIUGUIMPOBAHHBIE OPraHU3MbD», OJHAKO 3aKOH He Obul HpuHAT. B chpaBke-
00OCHOBAaHUHU K IPOEKTY 3aKOHAa 00 OrpaHWYEHUM BbIPAIIMBAHUS], MPOU3BOJCTBA,
BBO3a U peanusauuu B Keipreickoir PecnyOnuke npoaykuuu, copepxaiueir ['MO,
yKa3bIBaJIKCh MPOOJIEMHBIE BOIIPOCH! B JaHHOW 00JIaCTH, KOTOPbIE MOCIYKHJIH MPHU-
YUHONM WHHULUUPOBAHUS JTAHHOIO MPOEKTa, B YACTHOCTH, HA3bIBAINCH PA3MBITOCTh
OTBETCTBEHHOCTH YIOJIHOMOYEHHOI'O OpraHa B chepe 34paBOOXpaHEHUs B 4aCTH UC-
CJIEZIOBAaHUM OTHOCUTENIBHO BIMsHUA norpebnenus I'MO Ha oOuiecTBeHHOe 31paBo-
OXPAaHEHHUE, OTCYTCTBUE CUCTEMBI NIEPUOAUYECKUX OTYETOB U PEKOMEHJALMH 110 pe-
3ynbTaTaM uccienoBanuii o BausHuA ['MO Ha 310poBbe, OTCYTCTBHE YETKOH MO3HU-
UM pecnyosmku no npodiaemam ob6opora I'MO B pamkxax EADC, poct 06beMOB He-
KoHTponupyeMmoro Beoza 'MO u npoaykuuu Ha UX OCHOBE, KaK IHINEBOM MPOAYK-
LIUM, TaK U CBIPbs, B BUAY OTKPBITUS I'PAHUL] U JIMKBUAALUN TAMOKEHHOI'O KOHTPOJIS
Ha BHyTpeHHUX rpanunax EADC, B ToM uucie coriacHo TpeOoBaHMSIM IO 00s3a-
TesnbHOM MapkupoBke I'MO copeprkamield IpoAyKIUH, P UMIIOPTE TOBApPOB, KaK W3
ctpan EADC, Tak u ¢ pyrux crpan™,

Crout oTMeTuTh, 4To B mpotuBoBec obopora 'MO, B Kbiprei3crane aeiictByer
3akoH Keipreckoii PecryOmmku ot 18 mast 2019 roga Ne 65 «O6 opraHnyeckom celib-
CKOXO3SIIICTBEHHOM IPOM3BOJCTBE», B OCHOBHBIX IOHATHSIX KOTOPOTO COAEPIKUTCS PAL
ne(UHHIMI, B YaCTHOCTH, JTaeTCsl ONPEEIeHNEe I'eHHO-MOU(MHIMPOBAHHBIM (I€HHO-
WHKEHEPHBIM, TPAHCTE€HHBIM) opranu3mam. Tak, cornmacHo 3akoHy I'MO npencrasnser
co0Ol OpraHM3M WJIM HECKOJIBKO OPraHM3MOB, J000€ HEKIETOYHOE, OJHOKIETOUHOE
WIN MHOTOKJIETOYHOE OOpa30BaHUE, CHOCOOHBIE K BOCHPOM3BOJACTBY WM Ieperayde
HACJICICTBEHHOI'0 TEHETUYECKOr0 MaTepualla, OTIUYHbIE OT IIPUPOIHBIX OPraHU3MOB,
MOJy4YEHHbIE C IPUMEHEHHEM TI'CHHOW HHXKEHEepUH M (WIM) COJEprKalllie TI'eHHO-
MH)KEHEPHBIH MaTepual, B TOM 4HCJe I'eHbl, UX (pparMeHTh UM KOMOMHAIUM T€HOB.
B cBoto ouepenp, B cTathe 6 JaHHOTO akTa, KOTOpas MOCBSIEHA TPEOOBAHHUAM K TPO-
W3BOJICTBY OPraHMYECKON CEJIbCKOXO3SICTBEHHON MPOAYKLUH, IyHKTHI 3 U 4 yKa3bl-
BarOT Ha TO, 4To npuMeHeHne ['MO u npoaykuuu, u3rorosieHHoi n3 I'MO wmu ¢ no-
MOUIBIO TAKOBBIX, a TAKXKE IPUMEHEHHE METOI0B TUAPOIIOHHOIO NMPOU3BOCTBA HE J10-
IIyCTUMBI B OTHOILIEHUU OPTraHUYECKOM MPOTYKIUH.

1V. O rapMoHn3anuu 3aK0OHOIATEIbCTB
rocyaapcTs — 4jieHoB EBpa3uiickoro 3xoHoMu4eckoro corwsa o 'MO

[Tpunsitue cornacoBaHHbIX U 3()(GEKTUBHBIX PEIICHUH, HAIPABICHHBIX Ha 3a-
LIUTYy UHTEPECOB MOTpeOuTeNneil, Bisercs 3agadeii, KOTopas CTOUT Mepesl CTpaHaMu
EADC. Ee BoinonHeHuto crnocoOcTByeT nmpaBoBas 6aza Coro3a, KoTopasi o0ecreunBa-

33 O¢puumansuelii caiir Munrocra KP. Jloctynno: http://chd.minjust.gov.kg/act/view/ru-ru/12829 (nara 06-
pamienus: 05.12.2020).
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€T yCTAHOBJIEHUE YETKUX TPeOOBAaHUI K NOTPEOUTENbCKON MPOAYKLIUHU, B TOM YHCIIE
B otHouieHnn ['MO. B pamkxax EADC B OTHOLIEHHH NMPOJOBOJIBCTBEHHOIO CBHIPhS
U THILIEBBIX MPOAYKTOB, B TOM uucie ['MO, npuHATE 00s3aTelbHbIE TPeOOBaHUS
€/IMHBIX TEXHUYECKUX perjamMeHToB Col03a, B YACTHOCTH TEXHUYECKHUE PErVIAMEHTBI
TamorxenHoro coro3a «O Oe3onacHocTn nuieBoi npoaykuum»y (TP TC 021/2011),
«[Iumesas npoxaykuus B yactu ee MmapkupoBku» (TP TC 022/2011) u ap. Tak, B co-
orBercTBUU ¢ TyHKTOM 2 yacTth 4.10 crateu 4 TP TC 022/2011 uadopmamms o6 oT-
JVYUTEIbHBIX MPU3HAKAX MUIIEBON MPOIYKIMH, B TOM YHCIe 00 OTCYTCTBHHU B IHU-
LIEBOW MPOAYKLHMHM KOMIOHEHTOB, NoiyuyeHHbIX U3 'MO (M) ¢ ncnosb30BaHUEM
I'MO, nomxHa OBITH OATBEPKIEHA JOKA3aTEILCTBAMHU, C(HOPMUPOBAHHBIMHU JIUIIOM,
YKa3aBIIUM 3TO 3asBJICHHE, B MAapKUPOBKE MHILEBON NPOAYKLHU CAMOCTOSATEIBHO
WJIM MOJIYY€HHBIMH UM C YYaCTHUEM JAPYTUX JIHII.

B pamkax EADC unpopmanus 06 OTIMYUTENBHBIX CBOWCTBAX, 3asBICHHBIX
M3rOTOBUTENIEM IHINEBOM MPOAYKLHMU B MapkupoBke, B coorBerctBuu ¢ TP TC
022/2011 yka3pIBaeTcsi U3TOTOBUTENEM CAMOCTOSITEIBHO U B 003aTEIbHOM HOPSIIKE
MOATBEPXKJECHUIO CO CTOPOHBI TpeTbUX JHL He noanexuT. OrcyrctBue B TP TC
022/2011 xakux-mu00 YCTAaHOBJICHHBIX TPEOOBAHWI W TIPOIETYyp OIEHKH COOTBET-
CTBHSI 3asIBIICHHON HM3TOTOBUTEIEM CaMOCTOSITENbHO MH(OpMAnuu 00 OTIMYUTEIb-
HBIX CBOWCTBaxX MUILEBOM MPOIYKIUH MPUBOJUT K CO3/IaHUI0 B roCyJapcTBax —
yreHax Coro3a Ha HAIMOHAJIFHOM YPOBHE TaKUX JOIMOJHHUTENBHBIX TpeOOBaHUM
Y MPOLEAYpP OLEHKHU COOTBETCTBUS, C OJJHOW CTOPOHBI, CO3/1aBasi BO3MOXKHbBIE MIPETIAT-
CTBMsI JJI1 CBOOOAHOro oOpalleHus NMPOAYKLUH Ha BHyTpeHHeM pbiHke Corosa,
C JIpyroii, HalpaBJIEHHbIE Ha 3aIIUTY NOTPEOUTEIEH.

B nanHON cBs3M HEOOXOAMMO TaKKe€ OTMETUTh M3MEHEHUs 10 MapKUpPOBKE
npoaykimu ¢ conepkanueM ' MO. Pemennem Cosera EQK ot 20 nexa6pst 2017 r. Ne 90
ObUTM BHECEHBI M3MEHEHUS B TEXHUYECKUH perfiaMeHT TamoskeHHOro coro3a «Ilumesas
npoaykiust B yactu ee Mapkupokm» (TP TC 022/2011)», kacaromecst BBeA€HHS J10-
MIOJTHUTENNBHOTO croco0a MH(MOPMUPOBAHUS MOTPEOUTENST 00 M3TOTOBJICHUH IHIIEBOM
npoxykiuu ¢ npumenerneM ' MO. Kpome Toro, ObUI0 yCTaHOBIICHO YETKOE OCHOBAHHE,
IIPY HAJIMYUU KOTOPOrO HAa MApKUPOBKY MHILIEBOM MPOIYKLUUHU HE TpeOyeTCss HAaHECEHNE
Haamucu «I'MO» (TexHu4yecku HeycTpaHuMble npumecH). Panee neiicTBoBaBIasi pe-
nakiust TP TC 022/2011 gomyckana HEOAHO3HAYHOE TOJNKOBAaHWE JaHHOTO BOIPOCA,
a y’Ke I0CJIe BHECEHHBIX U3MEHEHNI MapKUpOBKa JUIs IPOU3BOAUTEINEH cTana 00si3a-
TEJBHOM, TP YCIOBUH, UYTO B €€ cocTaBe npoaykuuu oyzaer 6omaee 0,9% 'MO.

CTOUT OTMETUTh, YTO B MPOrpaMMe Pa3BUTHs F€HETUYECKUX TEXHOJOTHH Ha
2019-2027 roasl oTMEUEHO, YTO K OCHOBHBIM pa3jenaM HarpasieHus «['eHeruue-
CKHE TEXHOJIOTUH JJIS1 Pa3BUTHUS CEIILCKOTO XO3SIMCTBA» OTHOCSTCSA: pa3paboTKa reHe-
TUYECKUX TEXHOJIOTUH, IPUMEHSAEMBIX B PACTEHUEBOJICTBE, B )KNBOTHOBOJICTBE U aKBa-
KyJIbType, B MPOU3BOJACTBE BaKLMH JJS CEIbCKOXO3MCTBEHHBIX KUBOTHBIX; pa3pa-
00TKa TEXHOJIOTHI COBEPIIEHCTBOBAHHS B3aUMOOTHOILICHHH MHUKPOOPTaHU3MOB, JKH-
BOTHBIX M PacTeHUH myTeM 3(QPEKTHBHOTO HCIIOIB30BAHUS T€HETHUECKUX PECYypCOB
MHUKPOOMOMOB arpoueHo3oB. Hajo cka3zaTh, 4TO CyIIECTBYIOIIME OTPAHUYEHUS Ha
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BbIpallMBaHuE U pasBeneHue B Poccun I'M-pacTeHui U )KMBOTHBIX B 3HAYUTEIBHOM
CTENEHU HE COOTBETCTBYIOT PSAAY IOJIOKEHHM OTMEUYEHHBIX CTPATErMYE€CKUX IPaBO-
BBIX JJOKYMEHTOB B 00JIaCTH Pa3BUTHUSI F'€HETUUECKUX TEXHOJOTHH, a TaKkKe B LEIOM
uHTepecaM U miaHaMm PO B obnacTu pa3BUTHS TaHHBIX WHHOBALIMOHHBIX TEXHOJIOTUHN
B CEJIbCKOM X03siiicTBe. TakuM 00pa3om, BBUAY TOTO, YTO MPOIIECC TapMOHU3AIUH 3a-
KOHOJIaTEJIbCTB TOCYAAPCTB MPEIACTABIAET COO0H COBOKYHMHOCTH MEpP TOJIMTHUKO-
MPaBOBOTO XapakTepa, HaIlPaBJICHHBIX Ha JOOPOBOJIHLHOE M B3aMMOBBITOJHOE COJU-
JKEHUE 3aKOHOJIATENbCTB PA3JIMYHBIX TOCYJIaPCTB HA OCHOBE JIOCTUTHYTBHIX JOTOBO-
PEHHOCTEH, a TaKkKe Ha yCTPAaHEHHE KOJIM3UN M NIPOTUBOPEUHH B paMKax MpaBOBOU
CHCTEMBI OJIHOTO rocyaapcTa, Poccuiickoit @eneparun HEOOXOIUMO YETKO OTpeie-
JUTh BEKTOP Pa3BUTHUS HALIMOHAIBHOTO MPABOBOTO PETYIMPOBAHMS B 00JIACTH MOPSI-
Ka CO3/1aHusl M UCHOJb30BaHMs MpOAyKIMH, coaepxkameit MO, B nensix cozgaHus
€MHOT0 ¥ KOMIUIEKCHOTO HOPMAaTHBHOI'O PETYJIMPOBAaHUS OTMEUEHHBIX OOIIECTBEH-
HBIX OTHOIIICHUH.

CoOTBETCTBEHHO, B paMKax Mpolecca TapMOHU3ALUHU HALMOHAIBHOIO 3aKO-
HOJIaTeNbCTBA, a Takke (OPMUPOBAHUS HOBBIX HANpPABICHWN Pa3BUTHUSI MPABOBOTO
perynupoBanus I'MO Ha ypoBHe EADC Heobxonumo BHecTH nm3MeHeHus B Dene-
panbHbIit 3akoH OT 03.07.2016 Ne 358-D3 «O BHeceHUHM W3MEHEHUH B OT/JEIbHBIC 3a-
KOHozaTesbHble akThl Poccuiickoit denepanny B 4aCTH COBEPLIEHCTBOBAHUS TOCY-
JTApCTBEHHOTO PETYIUPOBAHUS B 00JACTH T'€HHO-WH)KEHEPHOU JesITeIbHOCTH) B Ya-
CTH CHSITHSI HEKOTOPBIX OIpaHWYEHHUI Ha BBIpAIlMBAaHUE U Pa3BEJECHUE HA TEPPHUTO-
puu P® I'M-pacTenuii, OTBeHaIOIIMX YCTAaHOBJICHHBIM 3aKOHOJATEILCTBOM TpeOoBa-
HUSM B 0o0yacTu oOecrieueHus Oe30MacCHOCTU CENbCKOXO3SIMCTBEHHOM MPOAYKIIMH,
a Tak)Ke B 00JIACTU COBEPUICHCTBOBAHUSI MEXaHU3Ma KOHTPOJISA 32 BBIITYCKOM B OKpY-
)atrotyto cpeny 'MO u I'M-nipoiykuuu, a Takke MOHUTOPUHIA UX BO3JIEUCTBUS Ha
YeJI0BEKa U OKPYXAIOLIYIO CPEly C UCIOJIb30BAHUEM COBPEMEHHBIX TEXHOJIOTHM.

Hano oco6o orMeTnTh, 4T0 TpeOOBAaHUS K MPOU3BOACTBY M 000POTY MPOIYK-
LMY, B TOM YHCJIe€ MapKUPOBKU JaHHOM NpoAyKuuu, B pamkax EADC B 3HaunTelNb-
HOM CTENEeHM He TapMOHU3MpPOBaHbl. Kpome 3TOro, OTCyTCTBYET BO3MOYKHOCTH B3a-
WMHOTO NIPU3HAHKS MPOLEAYP OILEHKH COOTBETCTBUS B JAaHHOH cepe, YTO NpUBOIUT
K MosiBIeHuI0 Ha Tepputopuu EADC pa3nuyHbIX CUCTEM CepTHU(HKAIMKA OpraHude-
CKOM MPOAYKIHH U OKa3bIBAET CYIIECTBEHHOE CAEPKUBAIOLIEE BIUSHUE HA TOPTOBIIIO
JAHHOM TMPOAYKIMEeH (B TOM 4YHCIE MO COJACPKAHHIO OTBEYAIOLIEH EHCTBYIOLIUM
TpeboBaHUAM B 00acTu obecredeHns: 6e30NacHOCTH MPOIYKIMU U 3aIIUTHI IIPaB MO-
Tpeburenen).

B nanpneiimem 1ienecoo6pasno pacmmpenue nonnomounit EJK s moswi-
IeHUs! YpOBHS 3((PEKTUBHOCTH HAJHAIIMOHAIBLHOTO PETYJIMPOBAaHUS, B YAaCTHOCTH,
B cdepe ucnonb3oBanus | M-KynbTyp B CEIBCKOM XO3siicTBe. B HacTosmee Bpems
ocHoBormonaramue aokymMmeHTel — JloroBop o EADC u Pemenne Beiciiero
EBpaswniickoro sxonomuueckoro copeta Ne 35 ot 29 mas 2013 r. «O Konnenumu co-
[JIaCOBAaHHOM (CKOOPIMHUPOBAHHOW) arpornpOMBIIIIJIEHHON MOJUTHKU TOCYJapCTB —
4yleHOB TaMOXEeHHOro cow3a W EAMHOro SKOHOMHUYECKOTO MPOCTPAHCTBA» HOCAT
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KOHIIENITYa bHbIA XapakTep, a 10 u3 17 meponpustuii, mpeyCMOTPEHHBIX IJIAHOM 110
peanuzanuu ganHoi Konuenmmu, umeror ¢opMmy pexomeHIauuil. B cBs3u ¢ atum
Heo0Xo[uMa CUCTEMaTH3allds M TapMOHU3alMs CYLIECTBYIOIUX HAINPABICHUN, WH-
CTPYMEHTOB U MEXaHM3MOB Pa3BUTHs HALMOHAJIBHBIX OTpacieil ¢ 1ensto popmupo-
BaHUS €IMHOM CTpaTeruu pa3BUTHs arponpoa0BOJILCTBEHHOro peiHka EADC, a Tak-
e pa3paboTKa COOTBETCTBYIOLIUX COIO3HBIX OTPACIIEBBIX IPOTPAMM.

3akaoyeHue

[IpoBeneHHOE CpaBHUTEIBHO-TIPABOBOE WCCIIEIOBAHWE HOPMATHBHOW 0a3bl
pAna 3apyOeKHBIX CTPaH B OTHOLIEHUH CO3JIaHUS U UCToIb30Banus | MO mo3Bonuio
c(hOopMyJIMPOBATh PSIJT BHIBOJIOB M PEKOMEHIAIIMI OTHOCHUTEIIEHO BO3MOXHOCTH TIPH-
MEHEHUS 3apyOCKHOTO OIBITA MPH MMPABOBOM PETYJIMPOBAHUN aHAIOTUYHBIX BOIPO-
coB B P® u EADC. HecmoTps Ha TO, 4TO OOIMM BEKTOPOM Pa3BUTHIX TOCYNapCTB
SIBJISIETCSL CO37IaHNE HEOOXOIUMBIX YCIIOBUH JIsl Pa3BUTHSI TCHETHUYECKUX TEXHOJIO-
THH, KaXJ0€ TOCYyIapCTBO MMEET CBOIO CIEUU(UKY MPABOBOTO PETyJIMPOBAHUS, YTO
TpeOyeT AanpHelIero rayooKoro HayyHOrO0 OCMBICIICHUS TIPU PEIICHUHU BOIIpoca 00
MMIUIEMEHTAIUU TOTO WJIM WHOTO TIEPEIOBOTO 3apyOEKHOTO OMbITa. AHAIM3ZHUPYS 3a-
KOHOJIATENIbCTBO TOCYAAPCTB, MPUHAICKAIUX K PA3NTHUUYHBIM MPABOBBIM CHCTEMAaM,
MOYHO MPUNTH K CIAEAYIOIINUM BBIBOJAM:

1) BO BceX PacCMOTPEHHBIX TroCymapcTBax oOOIIeH TEHICHIUEH rocymap-
CTBEHHOM MOJIMTHKU B O0JACTH PETYJIUPOBAHUS T€HOMHBIX HCCIIEAOBAHHUN SIBISETCS
MJIaHOMEpPHAsT pa3paboTkKa (C y4eTOM MHEHHMsI BEAYLIUX YUYEHBIX U CHEIUAIHCTOB
B JIaHHOH cdepe) U MPUHATHE HA PA3IMYHBIX YPOBHIX MyOJIMYHOW BJIACTU U B Opra-
HU3AIUAX TPABOBBIX JTOKYMEHTOB, CTAaHAAPTOB W MPaBUJ, HAMPABIECHHBIX HA JOMOJ-
HUTEJIbHYIO pErjaMeHTAalMI0 Mpoliecca OCYLIECTBIEHUS! T€HOMHBIX HCCIEIO0BAHUM.
B nanHOM ciiydae riaBHBIM pa3iM4MeM SIBJISIETCS CTENEHb TAKOTO PETyJIMPOBaHUSA
U CIIO)KHOCTH MPOXOXKACHUS cepTudukanmu (JIMIEH3UPOBAHNUS) TaKOU JEITEILHOCTH
C TOYKH 3peHUS COOTIOACHNS aJMIHUCTPATHBHBIX 1 HOPMATHBHBIX TTPABUIT,

2) B CIIA, Kurae, U3pauie 3ak0HOAATENBCTBY, peryiupyromemy MO u
I'M-npoaykiu, CBOWMCTBEH JIMOCpalibHBIA TOIXOJ 3aKOHOAaTens. bomee Toro, ¢
YPOBHS TJIaBBl TOCYAapCTBa W MPABUTEIBCTBA JAHHBIX CTPAaH MCXOJUT YCTAaHOBKA O
MOOIIPEHUH MPoBeeHUs uccaenoBanuii B chepe MO u BceBO3MOXKHAS TIOICPKKA
Hay4YHBIX HCCJICJIOBaHWN B JaHHOW oOmactn. Kpome Toro, B M3pamie oTcyTcTBYyeT
HEO0OXOUMOCTh MOJTYUYCHHs pa3pelieHus] MPOBOAUTH HKCIEPUMEHT MpPHU €ro MpoBe-
JICHUH CTPOTO B JJAOOPATOPHBIX YCIOBUAX 000PYAOBAHHOM J1a0OpaTOPUH U TIPH ITOM
OyZeT Ha3HaYeHO JIMIIO0, OTBETCTBEHHOE 3a 0€30MacCHOCTh IKCIIEPUMEHTA,

3) Bo mHOTHX cTpaHax 060poT I'MO u I'M-npoayKiuK 3aBUCHT OT peliie-
HUS OpraHa, OCYIIECTBISIONINX HAI30p 3a NaHHOW CEepol, eCli ke NeATeTbHOCTh
BEIETCS HE3aKOHHO, TO B HEKOTOPBIX CTpPaHax MPETyCMOTPEHA YrOJIOBHAs OTBET-
CTBEHHOCTb, IIPEIyCMAaTPHUBAIOIIAs CEpbe3HbIe MTpadbl U JHUIICHUE CBOOOIBI, K MPH-
Mmepy, B Manaiizun, Mekcuke, OPI';
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4) ¢ TOYKHM 3peHHs pa3BUTUs OnoTexHonorui (B ToM uncie u 'MO) npaBo-
Boi pexxuM B CIIA mo cpaBaenuto ¢ Poccueit u EBponelickum Corozom sBisieTcs
HauOosee OIAronpUATHBIM, YTO MOJATBEP)KAAETCA, B 4acTHOCTH, TeM, uTto CLIA —
MHUPOBOH JIAEP OTPAC/Id T€HETUYECKUX TexHosloruil. Tak, moMUMO cOOCTBEHHO 3¢)-
(exTuBHON M 0OOCHOBAaHHOW MPaBOBOW 0a3bl, CIIOCOOCTBYIONIEH POCTY MPOU3BO/I-
CTBa W TMPOBEJICHUIO HAYYHBIX MCCienoBaHui B obnactu ['M-npomykiuu, pyKoBOI-
cTBO CIIIA MOCTOSIHHO MPOJOJIKAET COBEPIIEHCTBOBATH MOJIEb IPABOBOIO PETYJIN-
poBaHUs OMOTEXHOJIOTHH ¢ 1ebio coxpanenus nuaepcrsa CIIA Ha MEPOBOM pBIHKE.
DTO Kacaercs, B MEPBYIO OUEPe/lb, CHIDKEHUs OIOPOKpPATUYECKUX OapbepoB. AHAIM3
nocaenHux npaBoBbIX JokyMeHTOB CIIIA B o6mactu I'MO no3BomsieT caenaTb BHIBOJ
0 Heo0X0oAMMOCTH NPUHATHSA B Poccuu Mep rocynapCTBEHHOTO PEryJMpOBaHHS LIS
pa3BUTHs JAHHOW cQepbl OOILECTBEHHBIX OTHOIIEHHH — 3aKOHOJATEIbHBIX aKTOB,
nocraHoBjieHuil [IpaButenbcTBa U Jp., HAPaBIEHHBIX HA Pa3BUTHE OMOTEXHOJIOIHUH,
yBEJIMYEHHE NMPOayKTUBHOCTH mpou3BoacTBa I'MO npoaykuun. OTMEdeHHBIE 3a1a4u
MOTYT OBITh IOCTUTHYTHI B PE3yJIbTaTe MPUHATHS KOMIUIEKCHOIO HOPMaTHBHOTO J10-
KyMEHTa WU psfa JOKYMEHTOB, MPEAYCMAaTPHUBAIOIUX CTPATErMYECKOE MOCTYIa-
TenpHOE paszButhe I M-texHosmoruii B Poccum, 4ro mpeaycMaTpUBaET JETAIN3alHI0
pa3pabotku u npumenenust I M-nponykuun Ha tepputopun Poccun, akTuBHOE HC-
M10JIb30BaHNE TaK HA3bIBAEMOI'0 MEXAaHU3Ma «PETYJISITOPHON T'MIIBOTHHBD) (€peryiu-
pOBaHMsl), BbIJEIEHUE JOMOJHUTEIBHBIX PECYPCOB HA Pa3BUTHE JAHHBIX TEXHOJIOTUN
(Mo MpWYMHE IIMTENBHOTO YPE3MEpPHOTo orpaHuyeHus Ha paszpaborku 'MO mpo-
OYKLUH pOCCUIICKHE TEXHOJIOIMU 3HAUYUTENIBHO OTCTAIM OT IEPENIOBBIX 3apyOEIKHBIX
KOHKYPEHTOB), COBEpILEHCTBOBaHUE MpaBui ceprudukanuu ['MO nmpoxykuuu u npo-
BEpPKU €€ KauecTBa U Oe30I1aCHOCTH;

5) 0c060 cieayeT OTMETUTH POJIb HAYYHOT'O COOOIIECTBA B JAHHOM BOIIPOCE
U IIPOCBELIEHMS HACEJIEHUs B BOIIpocax Bpena U noib3sl ['MO, MOCKONbKY B HACTOS-
miee BpeMs MO JaHHOMY BOIIPOCY Ha OOIIECTBEHHOE MHEHHE OKAa3bIBAIOT BIHMSHUE
camble pa3HblE MCTOYHUKH, B TOM YHCJIE U NPEJOCTABISAIONIME 3aBEIOMO HEIOCTO-
BepHble cBefieHus. OnHako B Poccun 3aK0HOAATENBHO OrpaHUyYeHa pa3padoTka U uc-
noJyib3oBanue [’ M-TIpoAyKIIMK, YTO HE OCHOBAHO Ha OTKPBHITOH W OOJBIION HAYyIHOH
TMCKyCCHH, U HacedeHne Poccun Hyxaaercs B 0ojee IHUPOKOM MPOCBELICHUU B OT-
HOILIEHUH BoIpocoB obopota MO;

6) 3aKoHOJATEIBHOE PEryIMPOBAHUE MPOU3BOACTBA [ M-IIPOAYKINH JIOKHO
OBbITH HAIIPABJIEHO, C OJJHOI CTOPOHBI, HA COBEPIIEHCTBOBAHUE I'OCYAAPCTBEHHOTO pe-
I'YJIMPOBAaHUS B 00JIaCTH T€HHO-UHKECHEPHON JEATebHOCTH IIyTEM yCTaHOBIICHUS KOH-
TpoJis 3a BelIyCKOM I'MO B OKpy»Karollyro cpeiy U BBEJCHHUS MOHUTOPHHIA BO3JEH-
CTBUS Ha YellOBeKa U okpyxaroriyto cpeay ' MO u npoayKiuu, ToTydYeHHON ¢ puMe-
HEHHEM TaKMX OPTaHU3MOB WIM COAEpXkallei Takue opraHu3mbl. C Ipyroil CTOpOHBI,
TpeOyeTcst co3maBaTh HEOOXOAMMBIE YCIOBHUS Ul Pa3BUTHS CEIBLCKOTO XO3SHCTBA,
B YaCTHOCTH TMPUMEHEHUS HOBBIX TEXHOJOIMH, OTBEYAIOIIMX MHUPOBBIM CTaHIapTam
KayecTBa M O€30MacHOCTH, IMOBBIMIAsi TEM CaMbIM KOHKYPEHTOCIIOCOOHOCTh OTede-
CTBEHHOM CEJIbCKOXO03511ICTBEHHOM MPOLYKIIMU HA MUPOBOM pPhIHKE. BMecTe ¢ TeM OmbIT
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3aKOHOJATEIBHOIO PEryJIMPOBaHUs JAHHBIX BONPOcoB B Poccuiickoit denepanuu u ro-
cynapcrBax — uieHax EADC HarmsiiHO CBUIETENbCTBYET O HECKOJIBKO HecOallaHCH-
POBaHHOM OIPaHUYUTEIILHOM MOJAXO/E K PEryJIUPOBAHUIO OTMEUEHHBIX BOIIPOCOB;

7) B Poccun, benapycu n Kazaxcrane Ha 3aKOHOATEIFHOM U MOJ3aKOHHOM
YPOBHSIX PeryJIMpyIOTCsl pa3InyHble BOIPOCHI 000pOTa CENbCKOXO35IICTBEHHOM Mpo-
OYKIHH, B TOM uucie coaepxamei 'MO. B naHHO# CBSi3M HallMOHAIbHBIE 3aKOHO/1A-
TEJIN YCTAaHOBWJIM PSIJI CYIIECTBEHHBIX OTPaHMYEHUH M TpeOOBaHUIl K JaHHOW Ipo-
IYKIIMU, B YaCTHOCTH, K ee ceprudukanuu. OnHako camu TpeOOBaHUS K MTPOU3BOJI-
CTBY U 000POTY NMPOAYKLMH, B TOM YHCIIE MApPKUPOBKA JaHHON MPOAYKIUHU, B paMKax
EADC B 3HauMTENbHON CTENEHU HE TaPMOHM3MPOBAHBI, OTCYTCTBYET BO3MOKHOCTh
B3aMHOI'0 NPU3HAHUS MPOLETYP OLIEHKH COOTBETCTBHA B JAaHHOHM cdepe, 4TO mpu-
BOJIUT K NOsBICHUIO Ha Tepputopurt EADC pa3nuyHbIX cUCTEM CepTHU(PUKALNUU Opra-
HUYECKOM MPOAYKIHMH U OKa3bIBACT CAEP/KUBAIOIIEE BIUSHHE Ha B3aUMHYIO TOPIOB-
JII0 JAHHOM MPOAYKIMEH;

8) 3akonomarenbcTBO ApMeHHH M KbIprbI3cTaHa He COICPIKUT KOHKPETHBIX
pETyJISATUBHBIX HOpPM B obaactu obopora MO, B yKka3aHHBIX rocynapcTBax BbIOpaH
MyTh OPTaHWYECKOT0 arpoX03siCTBa, B YaCTHOCTH, B KbIprbI3cTane AeCTBYET 3aKOH
00 opraHuyecKol MPOJIYKIMH, B KOTOPOM YKasbiBaercs, uro 'MO mnpusHaercs He
TOJIBKO KJIETOUHBIE OPraHU3MBI, HO U JIF000E HEKJIETOUHOE 00pa30BaHue;

9) IlocpenctBoM aHamM3a JEATEIBHOCTH CTPYKTYPHBIX IIOJpa3/eleHHUIt
EADC, B yacTHOCTH, NPAaKTUKKU (YHKIIMOHUPOBAHUS CHELUAIbHON paboueil rpymmb
npu KoHCyIbTaTUBHOM KOMHUTETE IO arpoNpOMBILIUIEHHOMY KoMIuiekcy npu Kose-
run Komuccuu (¢ 2018 r.) mo HanpaBieHHio «OpraHU4ecKoe CelIbCKOe X03HUCTBOY,
ObUI C/IeTaH BBIBOJ, YTO JIO HACTOSILEr0 BPEMEHHM BONPOC aBTOMAaTHUYECKOI'O B3auM-
HOTO NMPU3HAHUS OpraHudeckoi npoaykuuu B paMmkax EADC He pemeH (He pa3pabo-
TaH MPOEKT KAaKOoro-iubo MpaBoOBOrO akTa 3TOro skoHomuuyeckoro Coro3a) U 4TO OH
JIOJDKEH pemrathes B paMkax coBepmerctBoBanus TP TC 022/2011, mockonbKy B co-
orBercTBUU ¢ JloroBopom 0 EADC ogHO# U3 Lienell TpUHITHS TEXHUYECKUX peria-
MEHTOB B pamkax Coro3a ABJISeTCS NperynpekaeHue AeHCTBUN, BBOAAIINX B 3a0IIyXK-
nenue norpedureneit (m. 1 cr. 52).

10) B Ommxaitmem OyayiieM NepcrieKTUBHBIMU HAIPaBICHUSMH COTPY/IHH-
yecTBa rocynapcts — wieHoB EADC B arpapHoii cdepe, 6e3yc0BHO, CTaHET aKTUB-
HOE€ Pa3BUTUE OMOTEXHOJOTHH, opraHuueckor npoaykiuuu u 'M-npoaykiuu, a Tak-
e TPOBEJCHNE COBMECTHBIX Hay4HBIX HCCIIEIOBAaHUN B OOJIACTH aJamlTaluM K TJo-
OanbHBIM U3MEHEHHUSAM KiuMmaTa u ucnoib3oBanusi [ MO. [lns pemienus cymecTByro-
X TPOOJIEMHBIX BOMPOCOB, MPEMATCTBYIOMIMX Mepexoay Ha Oonee Tiy0oKuil ypo-
BEHb MHTETPAINH 3aKOHOJIATEILCTB rocyaapcTB — wieHoB EADC HeoOXxomuMo ak-
THBHO Pa3BUBaTh MPOLECCHl TAPMOHU3ALMHU U YHU(UKALUU [IPAaBOBBIX HOPM B 0011a-
CTU peryJHpOBaHMs JaHHOH cdepbl, B TOM YHCIE B 00JIaCTH YCTAHOBICHUS €IMHBIX
TpeOOBaHUIl MO CTPAaXOBAaHHUIO CEIbCKOXO3SIMCTBEHHON NPOTYKIMHU, KPEAUTOBAHUIO
U HAJIOTOOOJIOKEHUIO PACCMATPUBAEMOM OTPACIIU, YCTPAHEHUIO CYIECTBYIOIIUX U3b-
ATUHN Ha PbIHKE CEJIbCKOXO035IICTBEHHON MPOIYKINH, ChIPbS U IPOI0BOIbCTBHUS.
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AnHoTauus. [Ipobrema nMpaBoBOro perylmnpoBaHHs FeHHOTO PEJAKTHPOBAHUS B IOCICIHHE
TO/BI OYEBHIHO MPUOOPETAET TI00ANBHBIA XapakTep BBHIAY OTCYTCTBHS €IMHOTO CHCTEMATH3UPOBaH-
HOTO 3aKOHOJaTeIbCTBA B MUpE. ABTOPHI ITOCTABMIIM Tiepesl cOOOM 1esIb U3yYNUTh OCHOBHBIE HOPMAaTHUB-
HBIE NPaBOBbIE aKThl U opuanuecKkyro npakTuky EC u CIIA kak TpeHIceTTepoB B HcclleayeMoil cde-
pe. Taxxe mpeanonaraeTcs ONPeNeIUTh, UMESTCS U B HACTOAIIEE BPEeMsl JOCTATOUHbIH MacCHUB 3aKO-
HOZATENbCTBA, 3AIIMINAIONINHA TeHOMHOE JOCTOMHCTBO YeJOBeKa M YCTAHABIMBAIOIIMH OTBETCTBEH-
HOCTH 3a HeJIEraJbHOE MOBEICHUE «PEAAKTOPOB» T€HOMA W JIMII, JABIIMX COIJIaCHe Ha TaKHe MaHMITY-
JILUH C TEHOMOM, Tiepell OyIyIIMMHU MOKOJICHUSIMH, KOTOPBIN MOJIyyaT OTPENaKTHPOBAHHbIH T'€HOM, O
4yeM (pakTHUECKUd HE NPOCHIU. B cTaThe mpoaHanu3upoBaHbl HauboJiee U3BECTHBIE IIUPOKOH 0OIIe-
CTBCHHOCTH JIeJa, CBA3aHHbBIC C TTATEHTHBIMU CIIOPAMH BOKPYT MPOPBIBHOW OMOTEXHOJOTHU TIO pelaK-
tupoBanuio reaoma yenoeka (CRISPR-Cas9). ABTOpbl pe3rOMHPYIOT, YTO SIPOCTHOE JKEJIaHUE TOIY-
YHUTh IOPUIMYECKU 3aKPETUICHHBIA CTaTyC H300peTarTelisi TEXHOJIOTUH MOJ(UKAUU TeHOMa ObLTO 00Y-
CJIOBJIEHO HE CTOJIbKO HAay4YHBIMH aMOMLMSMH U STHMYHBIM OTHOIIEHHEM K I€HOMHOMY CYBEPEHHUTETY,
CKOJIBKO KOMMEPUYECKUM HHTEPECOM K MEPCIEKTUBHON TEXHOJIOTHH.
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BBenenune

Tak 1 HE MOKIABIINCH «KOHIIA UICTOPUNY, M3BECTHBIN aMepUKaHCKUH (rmocod
U KPUTHK TpaHcryMaHu3Ma @poncrc OyKysiMa IPOBUAYECKH PACCYKIAET O MOCTUEIIO-
Beke: «To, YTO MBI CeroiHsi MEPEeXKHBAEM, HE IMPOCTO TEXHOJIOTUYECKAs] PEBOIOLUS
B pacumdposke JJHK u MaHumynmmpoBanum ee CTPYKTYpOH, 3TO PEBOJIIOIMS BO BCEH
Ouosoruu, Jexaiias B OCHOBE Takoi crmocooHocTn» (Fukuyama, 2002:170).

CeroHs B MUpE MWIJIHOHBI JIIOJIEH CTPAJalOT OT CEPhE3HBIX XPOMOCOMHBIX
OoJie3HEH, TeHeTUYECKUX MyTalluii, MOHOT€HHBIX 3a00s1eBaHuil (HapyIeHii B cTpoe-
HUU T€HOMA), TAKUX KaK MbIIIeYHast AUCTpodusi, OHKOIOTHS, CUHApOoM JlayHa, MyKoO-
BUCLIMJI03 U Apyrue. MOXHO TOJBKO NPEICTAaBUTh BCIO CHIIY CTpaJaHUil JtoJeH,
OOJIbHBIX ATUMH 3200JIEBaHUSMH, OCOOCHHO Ha (DOHE TE€X HOBBIX OTKPBITHH T€HHOM
HayKH, KOTOPHIE TIO3BOJISIOT N30€KaTh MOJ00HBIX TNAarHO30B (HE TOBOPS yiKE O Cephb-
€3HOM YMEHBIIEHUH PAcXOJI0B Ha MEAMIUHCKYIO MMOMOIIB), TPOCTO HAa OCHOBE «pe-
JTaKTUPOBAHUS» T€HETUYECKOro KOJa MalnueHTOB. MIMeHHO 3TO obemiaeT HOBas Tex-
Hostorust moaudukaiu renoma CRISPR-Cas9, Ha ocHOBe KOTOpOi#t MOKHO paboTaTh
C J0OBIM OpraHM3MOM Ha 3emile, peAaKTHpPOBaTh JIF0OOH T'€H BCEro JIMIIb 3a He-
CKOJIBKO 4acoB, YTO OOXOAUTCS MALIMEHTY HE JOPOKE MOJICOTHH AosuiapoB. Hepeako
JIAHHYIO TEXHOJIOTHIO PEIAKTHPOBAHHS HA3BIBAIOT «TEHHBIE HOKHHUITBD)”.

OOBsIBIEHHBIN KaK caMblif MHOTOOOCIIAIOIIH IPOPBIB B OMOMEINIIMHCKUX UC-
crenoBaHusx, HHCTpyMeHT Monudukamu renoma CRISPR-Cas9 otkpeiBaer Gecko-
HEYHBbIC HAYYHO-HUCCIICIOBATEIILCKUE MPAKTUIECKUE MEIUITMHCKHE TOPU30HTHL. OmuH
W3 CaMbIX aKTyaJbHBIX TPEHIOB B c(epe pernpomayKIMu YellOBeKa CEeTrOMHS — 3TO
MMEHHO HCCIIEIOBaHMS BOZMOXXHOCTEH MOAN(HUKAIINY T€HOMA C Pa3IMYHBIMU EIISIMH,
BIUJIOTH JIO CO3/IaHUS TaK HA3bIBAEMBIX «u3aiiHepckux aetein». [Torenimansno CRISPR-
araka crocoOHa OCTaHOBUTH Aaxe pa3Butre BUY. Ceroans npucTynamoT K pa3padoTke
CRISPR-cuctemsl, HallelleHHOW Ha TpoTHBOAeHcTBHEe kKopoHaBupyca COVID-19. Ilo-
3TOMY KOMMEPYECKHI U COOCTBEHHO IOPUANYECKUIA HHTEPEC K 3TOM TEXHOJIOTUH TOJIb-
KO BO3pacTaeT, aKTUBU3UPYs HAyYHO-HCCIEI0BATEIbCKUE MOUCKH B cdepe MOJIOA0N
OTpaciiy 6uonpasa N CTAHOBSCH TIOBOJIOM /ISl HACTOSIIIUX «NAMEHMHBIX GOUH.

B mpenmer pernamentanuu 6uonpasa (anri. biolaw; ¢p. biodroit; ur. biodi-
ritto) BXoauT oOIIMpHAs CHCTEMa MPABOOTHOILICHUH MO BOMPOCAM 3KOJOTHH U CO-

4 Clustered Regularly Interspaced Short Palindromic Repeats — KOpOTKHe NalHHAPOMHBIE TOBTOPBI, PEry-
JISIPHO PACIIOJIOKEHHBIE TPYIIIaMH, KaK HHCTPYMEHT PEeJaKTHPOBAHUSA T'€HOMA MO3BOJISIET yIANIATh, J0OABIATH
WM U3MEHATH nocienoBarenbusie yuactku JJHK (Sontheimer, 2015:413-414).
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IUOOHOJIOTHH, OMOMEIUIIMHBI U HEHPO(PHU3UOIOTHH, TeHETUKM U TEHOMHUKU H Jp.
C no3unuu OUOTIOTUTUKOB U FOPUCTOB ATU ACHEKTHI MPUOOPETAIOT JONOTHUTEIBHYIO
ITUKO-NIPABOBYID U MPUKIAJHYIO IOpuaudeckyro okpacky (Denisenko & Trikoz,
2020:3). C TouKH 3peHus JOKTPUHAIBLHON Pa3paboTKH OTAEIbHBIX aCIEKTOB OHOIpa-
Ba CIJICAYET BBIJCIUTh HEJABHUN KOJUIEKTUBHBIN TPYJ, KOTOPBIA OBICTPO MPHOOpPET
XapakTep akaJeMUYeCKOro TpyJa ¢ MIMPOKON HUTUpyeMocThio. KHura npeacrasiser
co00i1 mapagurMaTi4eckoe MCCIEIOBaHUE BOMPOCOB AMUCTEMOJIOTHH MEXITyHAPOI-
HOTO OMoTpaBa, HaITMCaHHAs] U3BECTHBIMH CIICIIUAIMCTAMU W TTPU3HAHHBIMU aBTOPH-
teTamu B cepe Oouonpara (Valdes & Lecaros, 2019). B coxepkaTeabHOM IUIaHE 3TO
W3JJaHKHE MTOCBALICHO COOTHOIICHHUIO OMOIpaBa U OMOATUKU (MX KOHBEPIeHIUS M TOY-
KH PAacXOXJIEHHs), OIPENCNICHHIO YHHBEPCAJIbHBIX INPHHLIUIIOB OHOMEIUIIMHCKON
9TUKHU U UX 3(PPEKTUBHON MPAaBOBOM 3alUTHI; 3apOKICHUIO €BPONEWCKOro OUOJIOTH-
YECKOro MpaBa ¢ OCHOBHBIMHM 3TUYECKUMHU NPUHLMIAMHU (aBTOHOMMSI, TOCTOMHCTBO,
YECTHOCTh U YSI3BUMOCTB); 000c0o0IeHe OMOnpaBa Kak aBTOHOMHOW FOPUAMYECKOM
JUCLUIUINHBI ¥ €ro pyHaaMeHTaabHble yepThl B XXI Beke.

Taxke B COBPEMEHHBIN MEPHOJ Ha JOKTPUHAILHOM YPOBHE 3aMEUYEHO BBIJE-
JICHHE TaKOTO HANpaBJICHHUS — IMOJOTPACITH MEKIYHApOTHOTO OMOMpaBa, Kak MmpaBo-
BOE PETYJIMPOBAHNE TEHOMHBIX MCCIIEIOBAHUN U MPAKTUKNA OOpAIeHHs UX pe3yibTa-
TOB, KOTOPOE YCJIOBHO 00O3HAYAIOT «2eHOMHOe npasoy» (AUCKYCCUOHHBIA TEPMHH).
B ero npeamerHyio cdepy BKIIOYEHBI TaKHE HANpPaBICHHs IOPHIUYECKON periiaMeH-
TalUH, KaK:

1) reHeruueckas HACHTHYHOCTh YEJIOBEKa, IOPUAMYECKAs 3allUTa MepPCo-
HaJbHBIX JIaHHBIX U @aHOHUMHOCTbh T€HOMHBIX MH(QOpPMAIIMK; MPaBO HE 3HAThH CBOIl re-
HETHYECKHI COCTaB; «T€HOMHKA OOJBIINX JaHHBIX»; T€HOMHAas 0€30MacHOCTh U I0pH-
JIMYIECKasi OTBETCTBEHHOCTD; 3alPET TE€HETUYECKOTO OPYKUsl (TEHOMOIIH);

2) TEHOMHAsT PErHCTpalMs W TEHETHYECKOE TECTHPOBAHUE, BKIFOYAIOIIECE
TeHHBIH CKpUHUHT, MoHUTOpWHT, JIHK-maktuinockonust m cyneOHas reHeTHdYecKas
IKCIIEPTH3A;

3) npaBOBOI CTATYC JIMI[ — YYaCTHHKOB I'€HOMHBIX HCCIICJOBAHUIL;, MeIu-
LIUHCKHE, TEXHUYECKHE U OMOITHUECKUE ACTIEKThl T€HOMHBIX HCCIICOBAaHHA, B TOM
YHCIIE TEHETUYECKOI0 PEJAaKTUPOBAHUS M T€HHOTO MHKUHHUPUHIA; «KOJAEKC F€HOM-
HBIX HCclieoBaHuiy, « HIopHOEprcKmii KOJIEKC»;

4) oka3zaHue yciyr mo o0paboTKe, XpaHCHHUIO U BHEAPCHHUIO PE3yJIbTATOB Te-
HOMHBIX HCCJIEIOBaHUI; TAaTEHTOBAaHUE M MOTPEOUTENLCKUI PBIHOK, OOpalieHue re-
HETUYEeCKHUX JaHHBIX; npuMeHenne JJHK-texHonoruit B reneanoruu, najieoHTOJIOTHH,
TeHETUYECKOW MacOPTU3AINH, TeHHON Tepaniu, OMOMEUIIHE, CIIOPTE U Jp.

Ion npasosvim pecyruposanuem eenno2o pedakmuposanus cieyeT IOHUMATh
(B LIeJIsIX HACTOSILIETO UCCIE0BaHUs pa3BuBas U3BecTHyto negununmio C.C. Anexcee-
Ba) CHCTEMY IPaBOBBIX CPEJCTB — IPABOOTHOIIEHHH, aKTOB CaMOpPEryJIHpOBaHUS,
WHAUBUYAIBHBIX TPEANUCAaHUN, CyAeOHONW NpPaKTUKH, HHTEIJIEKTYalbHOW CcOO-
CTBEHHOCTH, aJMUHUCTPATUBHBIX PErJIAMEHTOB, YTOJIOBHO-IIPABOBBIX HOPM U p.,
C IOMOIIBIO KOTOPBIX OCYHIECTBIIAETCS HOPMATUBHO-OPTraHU3allMOHHOE BO3JIEHCTBUE
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Ha BCIO COBOKYITHOCTb OTHOIIEHUH IO PEJAKTHUPOBAHUIO T€HOMA YEJIOBEKa C LIEIbI0
UX YIOPSAIOYEHUS, Pa3BUTHUS U 3aILUTHI B COOTBETCTBUU C MEXKIYHAPOJHBIMH CTaH-
JapTaMu U coLMajIbHBIMU 3anpocaMu. Ha Tekymuii MOMEHT IpakTHKa IPaBOBOTO pe-
I'YJIMPOBaHUsS B TEHOMHOM c(hepe CKIIaJbIBaeTCsl B OCHOBHOM B chepe T'€HHOI'0 NHXKHU-
HHUpPHHTA (CeKBEHHUPOBAHUE, NATCHTOBAHUE, IKCIICPUMEHTBI U JIP.), U 000pOTa FEeHOM-
HoM nH(popmMaruu (cOop, XpaHeHHE, UCIIOJIb30BAHNE, PACTIPOCTPAHEHHUE).

B crarbe MBI paccmarpuBaeM 3apyOeXHbBIH ONBIT (POPMHUPYIOIIErOcs Mexa-
HU3MA npasosozo peeyauposarusi mexvonoeuu CRISPR-Cas9 Ha HaMoOHAIBHOM
U CyOpernoHajibHOM YpPOBHSX (MMes B BUAY TNPEKIE BCEro IOPUIMYECKUI OMBIT
CIIA u EBponeiickoro Coro3a Kak ABYX HaumOojee SpKUX IMpenCcTaBUTENIEH aHIIO-
aMEpPUKaHCKOM M POMaHO-TE€pPMAHCKOW MPaBOBBIX cemel). B kauecTBe BCTPOCHHOM
B OTOT MEXaHU3M MOJEIU HAMU MPOAHATU3UPOBAHBI NAMEHMHO-NPABOEble HOPMbl
u cyoebHas npakmuxa 1o 3aIUTE MIPAB HA TEXHOJIOTUIO PEAAKTUPOBAHHS F€HOMA.

B pamkax oTpacinu MexIyHapOAHOTo OHOIpaBa BBIAEICHUE 0COOOTO uHCMuU-
myma npasoeou peiamenmayuy TEXHOJIOTUU PEIAKTUPOBAHUS I'E€HOMA 4YEIOBEKa
MIPOMCXOIUT MPSIMO HA HAIIMX IJ1a3ax. XOTs epPBOHAYAIbHBIE OCHOBBI AJISt 3TOTO ObI-
JM 3aJI0’KEHBI ellle Jaxke 0 M300peTeHns camoi Texuuueckoi nporenypsl CRISPR-
Cas9. OHM cknaabIBaIMCh B BUAE HOPM-ACKJIApalMii U HOPM-NPUHLIMIIOB B pAle
MEXyHapOJHO-TIPABOBBIX AaKTOB T.H. MACKO20 Ouonpasa. B uducie yka3aHHBIX HC-
TouHnkoB — BceoOmas aexnapamus FOHECKO o renome denoBeka u 0 mpaBax 4e-
noBeka 1997 r., Mexaynapoanas aeknapanuss FOHECKO o renerndeckux JaHHBIX
yenoseka 2003 r., Bceobmas nexnapanus FOHECKO o 6nostuke u npaBax uenoBeka
2005 1., Pezomommu 2001/39 u 2003/232 DxoHomuueckoro u Cormansaoro CoBera
OOH o renernueckoi KOHQUIECHIMAIBHOCTH U HEAUCKpUMHUHAIMU OT 26.07.2001
u ot 22.07.2003, u ap. B 2019 r. 611 coznan Koncynsratusssiii komurer BO3 OOH
10 KOHTPOJIIO U HAA30py 3a AEATEIBHOCTBIO 110 PEJAKTUPOBAHUIO T€HOMA YEJIOBEKA,
KOTOPBIN 3aHUMAETCA CEeWYac MOATOTOBKOW KOHIIENMIWU PETYJIUPOBAHUS IEATEIIBHO-
CTH 110 TEHOMHOMY PEAAaKTHPOBaHMIO. B ocHOBE pexoMeHaaluii JaHHOTO YKCIEPTHO-
ro Komurera sexar Takue KIHOYeBbIE NMPUHIMIBI, KaK TPAHCHAPEHTHOCTh, WHKIIIO-
3UBHOCTh U OTBETCTBEHHOCTb, a TAK)KE YKA3aHUE HA TO, YTO CErOJHs MpHU3HaeTcs 0e3-
OTBETCTBEHHOM MPAKTUKON MPOBEIEHUE KIMHUYECKUX HCCIIENOBaHUM peJaKkTUpOBa-
HUS TeHOMa 3apO/IbIIIEBOM JIMHUU YEI0BEKa.

B pa3BuTue MexayHapoaHO-IPABOBBIX 0053aTeNbCTB, CTAHAAPTOB U MPAKTHU-
KM Hayanu (OpMHPOBATHCS pa3IMYHbIE HAIMOHAJIBHBIE M PETMOHAIbHBIE MOJENN
IOPUIMYECKOr0 pexXrMa MoJyyeHus, 000poTa U 3alIUThl TeHETUYEeCKON HHPOpMALUU
u reHoMHbIX fgaHHbX (Gulyaeva & Trikoz, 2018). Ho B oTiuuue oT mpobieMbl reHe-
THYECKOTO TECTHUPOBAHUS M MEXIYHAPOIHBIX CTAHJAPTOB BCEX BXOAIINX B 3Ty ce-
Py TEXHOJIOTHH (B YACTHOCTH, T€HETHUYECKHI CKPUHUHT, TeHETHYECKUI MOHUTOPHHT,
kpuMmuHanMctTruecknit ananus JIHK u ap.), ocraercs 3aMeTHBIN TpaBOBOM BaKyyM 10
BOINPOCY PErIaMEHTALlMU T€HOMHOTO pPelaKTUpOBaHUs (T€HHOIO MHKMHHPUHIA) U 3a-
LIUTHI [TpaBa Ha TEHOM 4YeJIOBeKa U Oy yIIUX MOKOJEHH.
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I'eHHBII MHKMHUPHHT: CTAHOBJICHHE PABOBOI0 PeryJHpPOBAHUSA
Ha npumepe EC u CILIA

B cBoeBpemeHHbI niepuos cennbiti undcunupune (anria. Genetic engineering
techniques) tpaucdopmupyeTcss U3 MOIYJIEraIbHOTO WHCTPYMEHTAa OMOTEXHOJIOTHH
B HAy4YHO OOOCHOBAHHOE, MPAKTUYECKU (KOMMEPYECKH) BOCTPEOOBAHHOE, IOpUIINYe-
ckHu pernameHtupyemoe Hampasinenue (Gaj, Gersbach & Barbas, 2013:397-405).
C 4HCTO TEXHUYECKOW MO3HMIMU TeHHBIH MHXUHUPUHT (TEHETHYEeCKas WHXKCHEPHS)
BKJIFOYAET B cE0sl LENYI0 CHCTEMY MPHUEMOB M TEXHOJOTHIA BBIJICICHHUS TCHOB U3 Op-
raHW3Ma, MaHUIYJSUI ¢ HUMH, yaajneHus u30panneix renoB u3 JJHK, BBenenus nx
B JIpyTHe OPraHU3MbI ¥ BHIPALIMBAHUS UCKYCCTBEHHBIX OPTaHU3MOB («MOJICKYIISIPHOE
KIIOHUPOBaHMUE»). | eHHAs MHKEHEPHs 4eJIOBEKa, C OJHON CTOPOHBI, OTKPBIBAET Mep-
CTIEKTHUBY YCIEIIHOTO JICYEHUS] HACICICTBEHHBIX OOJIE3HEH, a C Ipyroi, — moaBep-
raeT pucKy u3MeHeHus reHom ero moromkoB (Lipkin & Luoma, 2018:35).

JIeWiCTBUTEIBHO, PEAAKTUPOBAHKE T'€HOB IMPEIIojiaracT MOAU(DUKAINIO KaK
COMATHYECKHX, TaK M penpoaykTuBHbIX KieTok (human somatic and germline cells).
[Ipu 5TOM UCMOJIB30BAaHKE ATOTO METO/a HA COMATUYCCKHX KJIETKaX (HEMpPOIYKTHUB-
HbIC KJICTKH, TKAaHH OpraHW3Ma, KIETKU KOXKH, MICYCHH, JISTKUX, CEP/Illa) HE BhI3bIBACT
CEPBhE3HBIX CIIOPOB, SBJISISCH BIOJIHE MPUEMIIEMBIM B MHUPE SKCIICPUMEHTAIBHON Me-
munuael (Van Dijke, Bosch, Bredenoord, Cornel, Repping & Hendriks, 2018:1777—
1779). Hanpumep, KOrja MayeHTy ¢ HACIEACTBEHHBIM PACCTPOICTBOM JIETKUX IPO-
MUCHIBACTCS COMATHYECKasl KJIETOYHAs TEpamus, U BBOAUTCS CIpel T€HETHYECKOTro
MaTepHuala B JbIXaTeIbHYI0 CUCTEMY.

Ha xoHTpacTe ¢ 3TUM B cilyyae MaHHITYJISIUK C PEMPOAYKTHBHBIMH KIETKAMH
YeJI0BeKa MPOUCXOIUT Tepeaadya 3TOH MOIU(PHUKAINH €T MOCIESIYIOMNM MOKOJICHH-
sm (Montgomery, 2018:42-56). 3meHeHus: B €ro 3apOAbIIIEBBIX KIIETKax (pempo-
JIYKTUBHBIC KJICTKHU, BKJIIOUYAs YEIIOBCUECKUE YMOPHOHBI, SIMIICKICTKH, CIIEPMATO30U-
JIbl U UX KICTKH-TIPEIIICCTBCHHUKN) OyIyT YHACJICIOBaHbI MOTOMKAMH IAIl[UCHTA.
DTO O3HAYaeT, MO CyTH, BMEIIATEILCTBO B JKU3Hb OYIYIIMX MOKOJICHU, HE TaBaB-
IIMX CBOE corjackue Ha Takoe BropskeHue B mx renom (Krekora-Zajac, 2020:30).
B mononHeHue MpOMCXOAWT HAPYIICHWE MPUHIUIA OUOJOTHYECKOTO Pa3sHO0Opasus
nokosienuit moxaei (Ishii, 2017:45-56; Roger & De Bousingen, 1995).

HanomuuM, 4TO BHEpBbIE METO/ TEHOMHOTO PEIAKTHPOBAHUS 3apO/IBIIIEBBIX
KJIeTok ObLT Mcmoab3oBad B Kutae (Liang et al., 2015). B pe3ynbTare 3T0r0 reHHOrO
skcnepumenta ok. 10% 5>MOpuoHOB-HOcUTeNel ocoboro reHa Oose3Hu Oera-
TaJlaCCEMHU CMOTJIM HM30aBUTHCS OT ITOTO HACIEICTBEHHOTO 3a00J€BaHHS KPOBU
(Yudin, 2016:7). Cocem HenmaBHO B BenmukoOpuranuu B 2016 r. u SInonuu B 2018 T.
texaonoruss CRISPR Oputa mcmonb3oBaHa uisi peakTUpOBAaHUS AMOPHUOHOB, TO-
JKEPTBOBAaHHBIX JIJIsl Hay4dHBIX 1ernieii. Hakowner, ocenpio 2018 1. 00mecTBEHHBIN pe-
30HAHC MOJYYHJI TeHETUYECKUH IKCTIEpUMEHT B Kutae, KOTOpBIN IpoBeN Ha OCHOBE
CRISPR-Cas9 teneps yxe mne4aabHO M3BECTHBIH BO BCeM MHUpe y4deHbld Xe LI3sHb-
kyu (He Jiankui). MuHys 3THYECKUN KOMUTET, JTUIIEH3UOHHYIO MPOIEYPY U 3aKOHO-
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narenbHble orpanndenuss KHP, on nposen penakrupoBaHue reHoMa 3MOPHUOHOB Jie-
BoueK-Omm3HenoB Jlyiy u Hanbl, AK00bI MOTy4YHMBIIMX TAKUM 00Pa30M MOKU3HEHHBIN
ummynutetr kK BUU-undexuun (Fomina, 2019:40). Ho B To ke Bpemst TaKoe pelaKTH-
pOBaHME reHOMa CIIOCOOHO NMPHUBECTU K HENpEeIHAMEPEHHbIM MYyTalUsAM B OyaylleM
U HeNpe/acKa3yeMbIM IpoliieMaM CO 3/I0pOBbEM «OTpedaKTHpOBaHHBIX» Aereil (Cy-
ranoski, 2019:440-442). B nexabpe 2019 r. Xe 1[3sHpKyH ObLI CHPaBEATIMBO OCYX-
neH Ha ocHoBe YK KHP 1o oO0BHHEHHIO B IPOBEICHUN MEIUIIMHCKUX TIpOIeayp 0e3
JNIMIEH3UU ¥ B HApYIIEHHE 3allpeTa Ha SKCTIEPUMEHTHI ¢ ToapMu®. K clioBy, mono6Has
JesITeIbHOCTD 3arnpelneHa Bo Beeobmeit aexnapanun o renome yenoseka FOHECKO
1997 r., KOoTOpast OrpaHUYMBAET BO3MOXKHOCTh T'€HETHUYECKMX MOIH(HKaNuil B pe-
MPONYKTHBHBIX KJIETKAX, paCCMaTpHBasi BMEIIATENbCTBO B JINHUU 3aPOJIBbILIEBBIX Kile-
TOK KaK IPaKTUKy, KOTOpas «IIPOTHMBOPEUUT UYEIOBEYECKOMY JOCTOMHCTBY» (CT. 24).
K Tomy xxe MexayHapoansiii Komuter mo 6mostuke FOHECKO, paspaborapmimii
B CBOEH BpeMs NPOEKT JaHHOW KoHBEHIMHM, IpU3Ball rOCyJapCTBa-4IeHbl IPUHAThH
COBMECTHBIM BPEMEHHBII MOpPAaTOpUN Ha PEJAKTUPOBAHUE 3APOJIBIIIEBBIX JIMHUM,
MIPUYMHOM Yero BHICTYNAET «HEOIPEEeNCHHOCTh B OTHOLICHUN BIMSHUS MOAM(DUKa-
UM 3apO/IBIIIEBOM JTHHNN Ha Oy ayIHe HOKOIeHHs»®.

B otBer Ha 3KCnEepuUMEHTH 1O qu3aiHy reHoma Xe l[3aapkyn Bcemmpnas
Opranuszamnus 3apaBooxpanenus OOH yupenmna B nmekabpe 2018 r. rmobanbHYO
MEXAUCHUIUIMHAPHYIO [ pyy 3KCIEPTOB MO0 U3YyUYEHUIO HAYYHBIX, 3TUYECKHX, COLIU-
albHBIX M IOPUIMYECKUX MPoONeM peJaKTHPOBAaHHSA TeHoMa dvenoseka'. CeromHs
naHHas ['pynna 3aHMMaeTcst JOKTPUHAIbHBIM aHAJIU30M HAy4HOH JIUTEpaTypsl O CO-
CTOSSHUM T€HOMHBIX MCCIIE€JOBAaHUM M MX NPUMEHEHHs, 00 OTHOILIEHMM OOIIecTBa
K pa3JIM4YHbIM BHJIAM HCIIOJb30BAaHUS T'€HOMHOM TEXHOJIOTMH W INpO4Y. DKCIEepTHas
rpynna rotoBur st BO3 pexoMeHganuy OTHOCUTEIBHO MEXaHM3MOB HaA30pa
U YIpPaBJICHUS KaK Ha HALMOHAIBHOM, TaK M Ha IJI100aJbHOM YPOBHE C LEJIBIO TOTO,
9TOOBI JIydYIlle MOHSTH, KaK TapaHTUPOBATh MPO3PAYHOCTh W HAJEKHOCTH MPAKTHK,
00ecIeunTh BBITIOJIHEHHE COOTBETCTBYIOIIMX OLEHOK PUCKOB/BBITOJI 10 TPUHSTHS
JTI000T0 pPeleHHs O pa3peIeHuH TeHOMOAN(DUITUPYIOIIUX TEXHOJIOTHHA.

B nmocnennue roapl MHOrMe HallMOHAIbHbBIE PAaBUTEIbCTBEHHBIE MHCTUTYTHI

n KOMI/ITGTH8 )51 CY6pCFI/IOHaJ'IBHBIG OTUYCCKHEC KOMI/ITCTLI9 caciiain CBOM 3asBJICHUA

5 DTOT IPOTUBOPEUMBBIN SKCIIEPUMEHT BBI3BAI MEXIyHapoHoe ocyxkaenue Ha Second International Summit
on Human Genome Editing — 2018.

6 Noknan Mexaynaponnoro komurera no 6uostuke FOHECKO «IlepeocMbICIIEHUE YET0BEYECKOTO TEHOMA
U TIpaB yenoBekay, 2015.

“Human Genome Editing. Avialaible from: https://www.who.int/ethics/topics/human-genome-editing/en/
[Accessed 5™ November 2020].

8 Cwm., B wactroctu: National Academies of Sciences, Engineering, and Medicine. Human Genome Editing.
Science, Ethics, and Governance. Washington, DC, 2017; Nuffield Council on Bioethics. Genome editing and
human reproduction: social and ethical issues. London, 2018; French National Academy of Medicine. Genetic
editing of human germline cells and embryos, 2016; German Ethics Council. Germline intervention in the
human embryo: German Ethics Council calls for global political debate and international regulation. Ad hoc
Recommendation, 2017; German Ethics Council. Intervening in the human germline. Opinion Executive
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OTHOCHUTEJILHO 3TUKO-IOPUIMYECKUX T'PAaHUI] U PUCKOB T'€HOMHOI'O BMELIATENIbCTBA,
pPEAAKTHUPOBAHMSI T€HOMA U «TEHHBIX HOKHHUID, M CPeld MPOYEro OTMETHIIH, YTO
HayKa U MHHOBAaLUMHU B 00JACTH PEJAaKTUPOBAHUS F'€HOMA CIMUIKOM OBICTPO omepe-
KaroT OOIECTBEHHOE MMOHMMAaHue U NMOMUTHUKY. [loTeHuan perakTupoBaHus reHoma
Y CBSI3aHHBIE C HUM MPEUMYIIECTBA MOOYAUIN K MPOBEACHUIO HAIIMOHATIBHBIX M MEX-
JTyHapoAHBIX nebaToB. B uacTHOCTH, cocTosuCh Ba MEXIyHApOIHBIX CAMMMTA 110
penaxtupoBanmio TeHoma B 2015 u 2018 romgax™?.

[Tpucrynas k aHanu3y npoOieMbl Ha CyOpernoHaaIbHOM (00IIEeeBPONEHCKOM)
YpOBHE, MBI Ioy1araeM BakHbIM HadaTh ¢ Konsenuuu Coera EBpomnbl 0 mpaBax ue-
noBeka u Guomenmuue 1997 r.** K coxanenuto, 3a npomreaimye ABauaTh JeT OHA
TaK ¥ HE MMpHBeJa K YHU(PHUIUPOBAHHOMY PEKUMY IIPABOBOTO PETYJIHPOBAHUS T€HOM-
HBIX UCCIIEJIOBAHUN HA YEJIOBEUYECKUX KJIETKAX 3apObIIIEBON JMHUU B FOCYAapCTBaX-
uynenax (Kipling, 2016). Mexay HUMU COXPaHSIFOTCS CEPbe3HbIC PA3HOIIACHS B YACTH
[IPaBUJ HUCIOJIb30BAaHUS SMOPHOHOB B HAYYHBIX HMCCJIEIOBAHUSX, YTO OOYCJIOBJIEHO
pa3HBIMHU HALMOHAJIBHBIMUA 3TUYECKHUMH B3IIAIaMU Ha 3TOT Bompoc. K Tomy ke He
Bce eBporeiickue crpanbl noanucaiu Konsenuto OBbeno 1997 r., u e 17 u3 28
rocy/IapCcTB-4IeHOB e paTH(HUIUPOBATH 2,

IIpaBoBoe peryiupoBaHHE paccMaTpUBaeMOW OMOTEXHOJOTHMHM BXOAUT B CO-
cTaB OoJyiee OOIIMX PErJaMEeHTHPYIOIIUX aKTOB JAHHOTO MEXTOCYAapCTBEHHOTO 00b-
eauHeHus. OqHUM U3 HanOoJiee PaHHMX aKTOB SIBIAETCS IUpEeKTHBa EBpomneickoro
napiameHTa 1 Cosera ot 06 utonst 1998 r. «O npaBoBoii 3ammTe OMOTEXHOIOTHYE-
ckux uzobperenuit» (Abdullin, 2008:67). Tak, cornacuo myHkry 1 cT. 5 «uenoBeue-
CKO€ TEeJIO Ha Pa3JIMYHbIX CTaAUAX ero GOPMHUPOBAHUS U PA3BUTHUS TaK XKe, KaK U OT-
KPBITHE OJIHOTO U3 €ro 3JIEMEHTOB ...HEe MOTYT SIBIATHCS MAaTEHTOCIOCOOHBIMHU N300-
peTeHusIMU». B TO e BpeMs MyHKT 2 CT. 5 JOMyCKaeT OJJHO UCKIIIOYEHHE: « DJIEMEHT,

Summary & Recommendations, 2019; Australian Government. The Department of Health. Third Review of
the National Gene Technology Scheme, 2018; The Danish Council on Ethics. Statement from the Danish
Council on Ethics on genetic modification of future humans. In response to advances in the CRISPR technol-
ogy, 2016; The Netherlands Commission on Genetic Modification. Editing Human DNA. Moral and social
implications of germline genetic modification; Comité de Bioética de Espafia. Statement issued by the Span-
ish Bioethics Committee on Genome Editing in Humans, 2019; Indian Council of Medical Research. National
ethical guidelines for biomedical and health research involving human participants. New Delhi, 2017; u ap.

9 European Academies Science Advisory Council. Genome editing: scientific opportunities, public interests
and policy options in the European Union, 2017; Council of Europe Committee on Bioethics. Statement on
Genome Editing technologies. Strashourg, 2015; Ethics, Community Engagement, Patient Advocacy and
Support. African Statement on Human Germline Genetic Editing, 2018.

10 International Summit on Human Gene Editing. A global discussion, December 1-3, 2015, Washington
D.C. Available from: http://www8.nationalacademies.org/onpinews/newsitem.aspx?RecordID=12032015a
[Accessed 19" November 2020].

u KOHBCHHI/IS{ 0 3alIUTE IIpaB YE€JIOBCKAa U YCIOBCUCCKOI'0 JOCTOMHCTBA B CBA3U C IPUMCHCHUEM IIOCTI/DKCHI/Iﬁ
6uonorun u MequiuHbl (ETS Ne 164) (3akiouena B r. OBbeno 04.04.1997) (¢ usm. ot 27.11.2008) // CIIC
«Koncynpsrantllitocy.

12 Apctpus, benbrus, Iepmanus, Upnanaus, Mansta n BenukoOpuTaHus He ABIAIOTCS ydacTHUKamu KoH-
BeHIuH, a Wranus, JlrokcemOypr, Hunepnanapl, [lonsma u HIBenus noanucanu, Ho He paTUGUIMPOBAIN €€
(Tuerlings, 2019).
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M30JIMPOBAHHBIM OT YEJIOBEYECKOIo Tela WM MHBIM 00pa3oM IpOU3BENEHHBIH ¢ Io-
MOIIBI TEXHUYECKOTO IMPOIEeCCa... MOXKET MPEACTABIATh OO0 MAaTEHTOCIOCOOHOE
n3zo0peTeHue, 1axke eciu CTPYKTypa 3TOTr0 JIEMEHTa UCHTUYHA CTPYKTYpe IPUpPOI-
HOTO JIEMEHTa». Y CTAaHABJIMBAs 3alpeT Ha MaTeHTOCIOCOOHOCTh (CT. 6), TUPEKTUBA
OJTHOBPEMEHHO COAEP)KUT OTOBOPKY, YTO «TaKO€ MCKIIOYEHHE HE 3aTparuBaeT M300-
peTeHMi B TEpaneBTUYECKUX MU JUArHOCTUYECKUX ILIENSAX, KOTOPbIE MPUMEHSIOTCA
K 4eJI0OBEYECKOMY IMOPHUOHY M MOJIE3HBI s Heroy (11. 42 mpeaMOybl).

Ha ceronnsimauit MOMEHT OOJBIIYIO POJIb MPOAOKAIOT UTPATh AKTHI MATKOTO
IpaBa B paMKax MPakTUKU rocyaapctB — wieHoB Cosera EBpomnbl. Tak, mons3yrorcs
aBTopureToM aBe Pexomennaumu [lapnamentckoit Accambien MO FeHETUYECKOW MH-
xeHepun 1982 1. ¥ M0 UCTIONB30BAHHUIO SMOPHOHOB M IUIOJIOB YENIOBEKA B IEJISIX JHA-
THOCTHUKHM, Tepanuy, HAy4YHbIX UCCIEIOBAHUH, TPOMBILUIEHHOTO UCIIOJIb30BaHUS U TOP-
roeiu 1986 r., a Taxke Pekomenmarms R(92)3 Kaburera MUHHCTPOB TIO TEHETHYECKO-
My TECTUPOBAHUIO CKPHHUHTY B LIEJISAX 37paBooxpaHeHus 1992 r. u np. B stux noky-
MmenTta [TACE obpamaercst ¢ mpu3bIBOM K NPAaBUTEIBCTBAM TOCYIAPCTB-YYaCTHUKOB:
[IPUBECTU CBOU HALIMOHAIIbHBIE 3aKOHOIATEIbCTBA B COOTBETCTBUE C PEKOMEH1yEMBIMU
MPUHITUIIAMA WM TIPHHSTH COOTBETCTBYIOIINE IIOCTAHOBJICHHSI, KOTOpBIe OFI inter alia
OIIPEAEISIN YCIIOBUS, JOIYCKAIOIe U3bATHE U UCIOIb30BaHNE TKaHEH B LIEAX AMa-
THOCTHKH M TEeparuy; 3alpeTuTh KaKoe-TH00 CO3AaHue YeIOBEYECKUX SMOPHOHOB ITy-
TEM HCKYCCTBEHHOI'O OIUIOAOTBOPEHMs B LESIX MPOBEAEHMs UCCIEIOBAaHUNA IPU HX
KHM3HU WK TI0CJIEe CMEPTH; 3allPETUTh KIIOHUPOBAHUE YEJIOBEKA, CO3JaHNE XUMEp, BbI-
00p mosia MyTeM reHeTUYECKOM MAaHUIYJISILUU B HETEPAEeBTHUECKUX LIETISIX, CO3aHUE
UICHTUYHBIX OJIN3HELOB, MCCIICOBAHUS Ha KU3HECTIOCOOHBIX YEIOBEUYECKUX IMOpPHO-
Hax, a TaKkXke MOOUIPATh CO3AAHME HALMOHAIBHBIX MOJIUIUCLUIUIMHAPHBIX KOMUTETOB
WM KOMUCCHH TIO BOIIPOCaM, CBS3aHHBIM C HAYyYHOU JEATEIbHOCTBIO, Kacaromeiics re-
HETHYECKUX MaTepHasioB, YeIOBEYECKHX SMOPHOHOB H MIIOA0B™,

Iepexons k aHanu3y cyOpernoHAILHOTO ONBITAa B 001acTH OMOMpaBa B paMKax
EBporneiickoro Coro3a, HauHEM C yKa3aHUs Ha TO, YTO TEPMHUHOJIOIMYECKH KOMMYHH-
tapHoe npaBo EC onpenennnock B OTHOIIEHHH OCHOBHBIX MOHATHN U ePUHULNN Te-
HOMHOTr0 o0opoTa He Tak naBHO. CoryacHo BeTynuBlieMmy B cuiy B 2018 roay Perna-
menty GDPR non eenemuueckumu dannvimu B EC moHNMAarOTCS «IIepCOHAIBHbIC JTaH-
HbI€, OTHOCSIIUECS K HACJIEICTBEHHBIM WM MPHOOPETCHHBIM I€HETHUECKUM XapaKTe-
pucTHKaM (U3MUYECKOTO JIMIA, KOTOPbIE PACKPHIBAIOT YHUKAIBHYIO HH(OpMaLUIo
0 (M3HONIOTHH WM 3/10POBbE YEJIOBEKA U KOTOPBIE SBISIFOTCS PE3yJIbTaTOM, B YacTHO-
CTH, aHaJIM3a OMOJIOTUYECKOTO 0Opasiia faHHoro ¢usudeckoro juma» (m. 13 ct. 4 Pe-
rimamenTa)™. YTounnM, 4TO He BO Beex rocyaapcTBax — uaeHax EC 10 3Toro MomeHTa

13 Pekomenmamus 1046 (1986) mo ucmoNb30BaHKMI0 YMOPHOHOB M IUIOJOB YEJIOBEKA B IEJISIX JUATHOCTHKH,
Tepanuy, HayJHbIX HCCIIeOBaHUH, IPOMBIIUICHHOTO HCIOIB30BaHMs M Toproeiu. [Ipunsara 38-i ouepenuoit
ceccueit [Tapmamenrckoit accam6nen Cosera EBpornbl.

14 General Data Protection Regulation / GDPR — sto Pernament Ne 2016/679 Epporieiickoro napiamenTa
u Cosera EBpomnetickoro Coro3a «O 3amure GU3NIEeCKUX JIUI IPH 00pabOoTKe NEPCOHATBHBIX TaHHBIX U O CBO-
601HOM OOpaIlleHHH TaKUX JaHHBIX, a Takke 00 ormeHe upextussl 95/46/EC (O0wwuii Pernamenr o 3amure
MePCOHANBHBIX MTaHHBIX )». JlocTymHo: https://gdpr-text.com/ru/ (nata obpamenus: 18.11.2020).
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OBbLIO 3aKOHO/IATEIHHO 3aKPEIJICHO YCTOSIBILICECS OINPEECTICHUE «T€HETHUECKUX Iepco-
HaIBHBIX JAHHBIX» («reHeTudeckas MH(pOpMauus» udenobeka). Kpome Toro, numib
13 eBponelcKux rocynapcTB HOANUCAIN «/lexaparuio o coTpyIHIYecTBe i obec-
MeYeHUs] JO0CTyna Kak MHUHUMYM K OJHOMY MUJUTMOHY CEKBEHHPOBAaHHBIX I'€HOMOB
B EBponeiickom Corose k 2022 romy», HO CyIIECTBYET TBEPI0€ 0053aTEILCTBO ACTUTh-
Csl U OOBEIUHSTH 3T HAKOIUIEHHBIE 3HAHUSI TEHOMHOW MH(POPMAaLUU €BPOrpakIaH.

Jlpyrum nposiBICHHEM BBICOKOW MOTPEOHOCTH B IPABOBOM PETYJIMPOBAHUH T'e-
HOMHOTr0 oOparieHus siBisieTcsi ckianapiBaromasics cyaeoHas npaktuka EC. Tak, Cyn
EBporneiickoro Coro3a BHepBble paccCMOTpen NpoOJIeMy B KOHTEKCTe JIMpEeKTHBBI
98/44/EC o mateHTOoCcnocoOHOCTH SMOPHUOHATBHBIX CTBOJIOBBIX KIETOK YETOBEKa U BbI-
Hec cBoe oTpuiarenbHoe perreHud ot 18 okrsiops 2011 r. Tlo gemy Ne 34/10 «Onusep
Bprocmae npomue I'punnuc eB»*®. Cyn mOCTaHOBHI, 4TO HCIIONBb30BAaHHE IHOOOM
KJICTKH, TIOJIy9€HHON M3 Y4eJIOBEYEeCKOTr0 AMOPHOHA, ISl UCCIEIOBAHUN HE JIENaeT ee
naTeHTocnocoOHoi. Takoe n300peTeHne TakKe HEe MPU3HACTCA MAaTEHTOCHOCOOHBIM,
KOTJ1a OHO TpeOyeT YHUUTOKEHHSI YeJIOBEUECKOro SMOPHOHA WIITH €T0 UCIOIb30BAHUS
B KauecTBe ocHoBHOro matepuana (Tkachuk, 2019:138-140). 11 B 3ToM KOHTEKCTE
obocTpseTcs TIaBHas npodieMa OHOmIpaBa ¢ €ro «IWIEeMMON TBOMHOTO MCIIOJIb30Ba-
HUS»: CBOOOJIa HAyUHBIX MCCIEI0BaHUN B CBETE TPAJAMLIMOHHBIX HAYYHBIX MMOAXO/I0B
Y HOBBIX OMOTEXHOJIOTHiA, B 0COOEHHOCTH MEPCHEKTHBA T€HETUUECKIX MaHUIYJISAUN
1 PEeaKTUPOBAHUS T€HOMA.

Esponeiickuit Cyn 1o npaBam uesioBeKa B psijie CBOMX pelIeHH (1o xenam
Evans v. United Kingdom ot 10.04.2007; Costa and Pavan v. Italy or 28.08.2012;
AK. v. Latvia ot 24.09.2014; Parrillo v. Italy or 27.08.2015 u ap.) paccmarpuBain
BONPOCHI TEHETUYECKOM CBSA3M SMOPHOHOB, T€HETUYECKOTO CKPHHUHTA, NIEpeaayu re-
HETHYECKHUX 3a00JI€BaHUH, NCIIOIH30BAHUS SMOPHOHOB B LIENIAX MCCIIETOBAHUS T€HO-
Ma yenoBeka u nipoud. (Kalinichenko, 2019:30-36; Trikoz & Gulyaeva, 2018:36-40).

EBporeiickuii Coro3 BBITYCTHI psii JUPEKTHUB U PETIIAMEHTOB O PETYJIHPOBa-
HUU pefakTupoBanus reoma’’. Tak, B permamente Ne 536/2014 Epponeiickoro map-
namenTa 1 Cosera o1 16 ampenst 2014 1. 0 KIMHUYECKUX MCTIBITAHUIX JE€KapCTBEHHBIX
CPEACTB Ul UCHOJIb30BAHUS YEJIOBEKOM YCTAHOBJIEH MPSMOM 3ampeT Ha MPOBEACHUE

5 I[J'IH CpaBHCHHS HAIIOMHHUM, 4YTO B Hamiei CTpaHC IOPUIUYCCKU 3aKPEIICHO OMNPEACIICHUE UMEHHO «I'€HOM-
HOU PIH(bOpMaHI/II/I», a HC «ICHCTUYCCKHX JAaHHBIX», 4 TAKKC UMCCTCA IOpI/II[I/I'{CCKI/If/i TEPMUH (<6I/IOMeTpI/I‘Ie-
CKHE NepcoHaNbHbIe AaHHBIe». Tak, B cT. 1 denepansHoro 3akoHa ot 03.12.2008 Ne 242-®3 «O rocynap-
CTBEHHOH T€HOMHOM peructpanuu B Poccuiickoit denepanum» conepKUTCS MOHATHE «TCHOMHasi HHpOpMa-
IUs»: TIEPCOHAJIbHBIE JaHHBIe, BKIIOYAIOIIHE KOJAUPOBaHHYI0 HH(OpMaNnio 00 OmpeneieHHbIX (parMeHTax
NIE30KCUPUOOHYKIENHOBOW KHCIOTHI (PU3NYECKOTO JIMIAa MIH HEONO3HAHHOTO TPYIa, HE XapaKTEePHU3YIOIIUX
nx ¢usnonormgeckue ocobeHnoctu. Texer nut. mo: CIIC «KoncymprantIlmocy.

16 Case C-34/10, Oliver Briistle v. Greenpeace eV. European Court Reports. 2011. 1-09821. 1pA.

17 Directive 2004/23/EC on setting standards of quality and safety for the donation, procurement, testing, pro-
cessing, preservation, storage and distribution of human tissues and cells; Regulation (EC) No 1394/2007 on
Advanced Therapy Medicinal Products; Directive 2001/20/EC on the approximation of the laws, regulations
and administrative provisions of the Member States relating to the implementation of Good Clinical Practice
in the conduct of clinical trials on medicinal products for human use (Art. 9 para. 6).
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KIMHUYECKUX HUCIBITAHUN C IPUMEHEHUEM I'€HHOM TEpaIuy, €CIIM 9TO IPUBOIUT K U3-
MEHEHHSM B TeHETHYECKOH HIEHTHYHOCTH 3apO/IbIIEeBOi TuHKMK cyObekTa (cT. 90)™,

ITpu stom EC ¢unancupyet uccnenoBanus U KIMHUYECKOE PUMEHEHUE CO-
MAaTUYECKHUX KJIETOK, U3MEHEHHBIX Ha OCHOBE TEXHOJIOIMH PENaKTHUPOBAHMs I€HOMA.
Ho onnoBpemenHo ¢ 3tum pernameHT «Iopusont 2020» (Pamounas nporpamma uc-
cienoBanuii ¥ nHHOBami (20142020 rr.) BbIAESIET PsIJl HAPaBJIEHU, KOTOpBIE HE
(UHAHCUPYIOTCA: «a) UCCIe0BaTEIbCKAasl I TEIbHOCTD, HAIIPABJICHHAs! Ha KIIOHUPO-
BaHUE YEJIOBEKa B PENPOJYKTUBHBIX IIEJSAX; D) HMCCIENOBaTENbCKAs AEATEIbHOCTS,
HalpaBJICHHAas Ha HACIEAyeMO€ HM3MEHEHHE T'€HETUYECKOro IOTOMCTBA YeJIOBEKa
(X0Tst MOTYT OBITH IPOPUHAHCUPOBAHBI MCCIIEOBAHUS, KACAIOIIMECS JICYCHUS paKa);
C) UCCIIEZIOBATENbCKAS JEATEIIbHOCTD, HAMIPABJICHHAs HA CO3/1aHUE YEJIOBEYECKUX dM-
OpHOHOB UCKIIIOUUTEIBHO C LEJIBI0 MCCIEJ0OBAHUS UM C LIEIbIO MOJYUYEHUs CTBOJIO-
BBIX KJIETOK, B TOM UHCJIE IIOCPEACTBOM MEPEHOCA sIJIEP COMAaTUUECKUX KJIETOK» (CT.
19)*. Ananoruuno Esponeiickas Komuccust EC He puHaHCHpYET UCCIE0BaHuUs, Be-
IyIue K YHUYTOXXEHHI0 YMOpHOHOB uenoBeka. B pamkax Komuccum coznana EBpo-
neiickas rpynma 1o BONpocaM 3THKM B HayKe M HOBBIM TexHojorusM (European
Commission European Group on Ethics in Science and New Technologies).

Hanee paccMOTpuM Ha KOHTpacTe ¢ BecbMa cepkaHHod mnosunmeirn EC
1 OOJIBIIMHCTBA TOCYAAPCTB-YJICHOB Pa3BUTHE 3aKOHOJATEIHCTBA M MPAKTUKH I10 Te-
HETUYECKUM NpaBooTHoweHUsM B CoeanHenHbix [lltatax AMepuku. 31eck uccieno-
BaHMsI C MCIOJB30BAHUEM KH3HECIIOCOOHBIX SYMOPHOHOB pa3pelieHsl Kak Ha (ene-
paJlbHOM YPOBHE, TaK U B 3aKOHOJATEIbCTBE OOJBLIMHCTBA TaTOB. OHAKO HcCie-
JIOBaHUsl, KOTOPBIE MOJBEPratoT SMOPUOHBI PUCKY, KaK IPaBUWIIO, HE (PUHAHCUPYIOTCS
MUHHCTEPCTBOM 37paBOOXPAHEHUs U colualnbHbIX ciyx0 CIIIA.

B anrno-amepukaHcKol NpaBOBOW TpaJMLUU, KaK IPAaBHIIO, HIMEHHO IIpeLe-
JICHTHOE IIPaBO U JIOKAJIbHAS Cy/1eOHasl MPAKTHUKA OCTENIEHHO (POPMUPYIOT peasibHble
OCHOBBI U HIOAHCHI IPUMEHEHHS HOBBIX MPABOMNOJIOKEHUHN. Tak Clydusioch ¢ pa3Bu-
Baroteicst orpacipio Ouornpasa 1 reHoMukn B CIIA, ¢ reHOMHBIMH TEXHOJOTHUSMHU
B LIEJIOM U C MHCTUTYTOM IaTEHTOBAHUS I'€HOB B YAaCTHOCTU. B cBs3u ¢ OBICTpHIM
MPOTrpeccoM B ATOM obnacTu Onarogapsi YCHIIMSM OJHOTO W3 NEPBOOTKpBIBATEINECH
crpykrypsl IHK 1. Yorcona Obina coznmana «IIporpamma 1mo STHYECKUM, TPABOBBIM
u coumanbHbiM coctaBisiromumy» (Ethical, Legal, and Social Implications) na 6aze
Hanunonansueix nHCTHTYTOB 31paBooxpanenus CIIA (Yesley, 2005:1-6).

Opnako 1o cux nop B CIHIA 0TCyTCTBYIOT CyIIECTBEHHBIE OTPAHUYECHMS Ha
MATeHTHYIO 3alllUTy KJIETOK YeJI0OBEUECKOro SMOpPHOHA M aTEeHTOBAaHHE U300peTeHni
B cepe reHoMa yenoBeka. Jta cdepa pa3zBUBaeTCs HE TaK JaBHO, MapaJLIEIbHO C CY-

18 Regulation (EU) No 536/2014 on clinical trials on medicinal products for human use, and repealing Di-
rective 2001/20/EC.

19 Regulation (EU) no 1291/2013 of the European Parliament and of the Council of 11 December 2013 estab-
lishing “Horizon 2020 — the Framework Programme for Research and Innovation (2014-2020) and repeal-
ing Decision No 1982/2006/EC. Official Journal of the European Union. L 347/104. 20.12.2013.
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nebnoil mpaktukoit CIIIA no cnopam 0 HENpaBOMEPHOM HCIOJIb30BAHUHM I'€HOMHOMN
uH(pOpPMAIIUU CO CTOPOHBI paboToAaTeNei U cTpaxoBbix Kommnanuii (Brandt-Rauf &
Brandt-Rauf, 2004:139-153).

B 1980 r. nocne Toro, kak BepxosHslii cyn CILIA nocraHoBui, 4To reHeTH-
YECKH MOAU(PHUIIMPOBAHHBIE MHUKpPOOBI SBISIOTCS NMATEHTOCTIOCOOHBIMH, aMEpUKaH-
ckuit Konrpecc npuusn npecioByThiit 3axon Boti-Hotina®. YHUBepCUTETHI HOTYYHIN
3aKOHHOE MPaBO MAaTEHTOBAThH U JIMIIEH3UPOBATh BCE, UTO MX HCCIIEAOBATENN U300pe-
JM Ha TOCYJapCTBEHHBIE CPEACTBA, T.€. CO3JIANIN B XOJI€ MCCIIE0BAaHNN, (PHUHAHCHPY-
eMBbIX 3a cueT (emepanpHOro OrOKeTa. DTO 3aMETHO YHNPOCTWIO NalbHEiIee uc-
T0JIb30BaHKE THX TEXHONOTHiA Bo 6maro rpaxaanl. B 1999 r. HauuoHaibHEI HH-
cTuTyT 3apaBooxpaHeHus CIIJA pekoMeHJ0Bal MAaTEHTOOOJAaTeNsIM JIMLIEH3UPO-
BaTh HEHCKJIIOUUTENIbHbIE MPpaBa Ha PE3yJIbTaThl UCCIEAOBAHUMN, pa3pabOoTaHHbIE Ha
(denepanbHbIe CPECTBA, YTOOBI OOJbIIE MPEANPUHUMATENEH MOIIM UX KOMMepLua-
JU3UPOBATH, & TAKXKe JJIS TOrO, YTOObI TaKWe TEXHOJOTMH MOIJIM HCHOJIb30BATHCS
JUISL IPYTUX OMOMEIUIIMHCKUX UCCIIeIOBaHHM.

Harmomuum 3HaKOBOE j1e510 amepukanckoit komnanuu Myriad Genetics, o ko-
TopoMy B utoHe 2013 r. Bepxosnslii ¢y CIIIA npussn npeneieHTHOE pelieHne o0 He-
BO3MO)KHOCTH TAaTEHTOBAHMS YEJIOBEUECKUX T€HOB, XOTS ObI 3TO U OBUIO BaXKHO B KOH-
TekcTe GOpHOBI ¢ HEM3IEUNMBIME 3a0071eBaHUAMU, PelieHne cyaa 3aKpenmio IpyH-
uum, corigacHo koropomy yudactku JIHK, n3BnedeHHble u3 KUBBIX TKaHEW, HE MOTYT
OBITh TPU3HAHBI OOBEKTOM NATEHTOBAHUS, M 3TO KapAMHAIBLHO HM3MEHHJIO MOIXO]
USPTO («BenomctBo CIIIA 1o nmareHTaM M TOBapHBIM 3HaKam») K OLIEHKE KpUTEpHUs
MaTEHTOCIIOCOOHOCTH, MOBJIMSB ITI00aIbHO HA AMEPUKAHCKUM PHIHOK OMOTEXHOJIOTHUH.

Camo ompenenenue renerndeckoi nHpopmanuu B CIIIA 3akperuieHo B cre-
muansHoM 3akoHe GINA (Genetic Information Nondiscrimination Act) 2008 r., koTo-
pbIil ompenessieT ceHemuueckylo uHgopmayuro Kak pe3yiabTaTbl T€HETHUECKOIO Te-
CTHPOBaHUS (PU3MYECKOTO JINIA WIN YJICHOB €r0 CEMbH U NPOSBICHUS 3a00JI€BaHUM
WM UHBIX PACCTPOMICTB y WIEHOB ceMbH JaHHOro Jymna. 3akoH GINA rtaxke npeno-
CTaBIISICT MPABO IMOJIy4aTh TEHETHYECKYI0 MH(POPMALUIO OT CyObEeKTa-HOCHTENS ITy-
TeM J100pOBOJILHON €€ Mepeayu JULIOM B paMKaxX IMPOXOXKAECHUS COOTBETCTBYIOIIEH
0370POBUTENHHOM MPOrPaMMBIZ.

PenakTupoBanue reHomMa u NaTeHTHoOe peryjaupoBanue (Ha npumepe CILIIA)

B 2012 r. B8 CHIA pa3ropescst OJUH U3 CaMbIX IPOMKHUX 3IU30/0B «IIaTE€HT-
HBIX Oaranuii» BOKPYTI T€HOMHOW TEXHOJIOTHH. DTO HM3HAYAIBHO OBLI MaTEHTHBIN

20 patent and Trademark Law Amendments Act (Pub. L. 96-517, December 12, 1980).

21 The Long-Shot Bid to Put Crispr in the Hands of the People. Megan Molteni. Available from:
https://www.wired.com/2017/02/long-shot-bid-put-crispr-hands-people [Accessed 18™ November 2020].

22 Association for Molecular Pathology v. Myriad Genetics, Inc. 569 U.S. 576 (2013).

2 Genetic Information Nondiscrimination Act of 2008. Pub. L. No 110-233, 122 Stat. 881 (codified in scat-
tered sections of 26, 29, 42 U.S.C.).
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CIOp MEXIY YHUBEPCUTETCKUMHU YYEHBIMHU IO MOBOJY NPUOPUTETA OTKPBITHS MPO-
PBIBHOM OMOTEXHOJIOTUH, OTCPOYEHHBIM IPPEKTOM KOTOPOro, KaK HU CTPAHHO, CTAJI0
Bpyuenue HoGenesckoil mpemun no xumuu 2020 roga. DTy NpecTURKHYIO Harpamy
HEJaBHO TOJYYHIIM JIBE >KCHIIMHBI-YUCHBIC, YUaCTHUIIBl YKA3aHHOTO BBIIIE MATEHT-
Horo cniopa — /Jocennugpep /yona (Jennifer Doudna) u3z Kamudopuuiickoro Yuu-
Bepcureta B beprun (University of California, Berkeley, CIIIA) u Dymmanysne Llap-
nenmve (Emmanuelle Charpentier) n3 MucTuTyTa MHGEKIMOHHON Onomornu Makca
[Tnanka B bepnuue (Max Planck Institute for Infection Biology, 'epmanust) u YHuu-
Bepcutera YMeo (Umea University, [lIBenus).

[IpenpicTopus 3Toro crnopa Havanach B koHie 2008 r., korga Obuta omy0OIu-
KOBaHa Hay4Hasi ctarbs Opuka Contxaitmepa u Jlywano Mappaddunu u3z Cesepo-
3ananHoro yHuBepcuteTa B DBaHcToHe (mrat Mmnmunoiic, CILIA), koTopeie 00bsSBU-
o o crenuduveckor crocodHoctn HoBoW TexHojoruu CRISPR-Cas9 3amumarh
OaxkTepun, MACHTU(QUIUPYS U TMOBPEXKIas «3aXBATYMKOB» (IIyTE€M HAIPABICHHOTO
paspymenus ux J{HK). Oqnako 3asBka 3TUX y4EHBIX Ha MAaTEeHT ObuIa OTKIOHEHA Be-
JIOMCTBOM I10 NaTeHTaM U ToBapHbIM 3Hakam CIIIA, B TOM uucie BCIEACTBUE OTCYT-
CTBUS BUAMMOTO d(PeKTa OT MPaKTUIECKOTO MPUMEHEHUS HOBOW TEXHOJIOTHH.

B 2012 r. xeanudep Hynna, DmMmanyais [llaprnentse u pag Apyrux y4eHbIX
OIyOJIMKOBAJIA B COABTOPCTBE CTAThIO B BEICOKOPEHTHHIOBOM KypHaie Science (Jinek,
Chylinski, Fonfara, Hauer, Doudna & Charpentier, 2012:816-821), rae yka3bIBajiu, 4To
texHosyorusi CRISPR-Cas9 ¢ momomipto epmenra, HazpiBaemoro Cas9, MOKET cTaTh
WHCTPYMEHTOM Mojaudukanuu reHoma. B yactHoctu, peus nuia o ToMm, kak CRISPR-
Cas9 MOXKHO HCIIONIB30BaTh As paspesanus JJHK B TecToBoit mpobupke?,

O6e yueHble MOJAIM CBOK TMEPBYI0 MATEHTHYIO 3asBKY Ha TEXHOJIOTHIO
CRISPR-Cas9 B Mae? 2012 r. Ho cmycts monrona, B aexabpe 2012 r. apyras rpymnma
y4eHbIX mox pykoBojactBom ®an Wkana (Feng Zhang) u3z Uucruryra bpoyna Macca-
qyCceTCKoro Texnonorundeckoro nacrutyta (Cambridge, MA, USA) nonana cBoro ma-
TeHTHY!0 3asBKy Ha CRISPR-Cas9, 3amnaTuB npu 3TOM MHOLUIMHY 32 YCKOPEHHYIO
npoueaypy akcneptussl. B suBape 2013 r. oHa e 00bsBUIA, YTO HAILIA CIOCOO HC-
nosib3oBath CRISPR-Cas9 s u3mMeHeHHs KJIETOK MIIEKONUTAIOIUX. DTO U3BECTUE
BO3POJIMIIO UHTEPEC K MOTEHIUAIBHONW CIIOCOOHOCTH JTaHHOM TEXHOJIOTHH T€HEPUpPO-
BaTh HOBBIE, Oosee >(peKTUBHBIE METUIIMHCKAE METOJbI JiedeHus. [lapamienbHo
ObuTM TIOJaHk! enle 11 maTeHTHBIX 3asBOK JJISl OATBEP)KICHUS 3asIBICHHUS O TOM, YTO
onu nepBbiMu n300penu cuctemy CRISPR-Cas9 mis Monmdukanumu KIeToK MIIEKO-

2 Ho B efiCTBUTENFHOCTH TIEPBBIMA BO BCEM MHpE Oblila TPYIIa JUTOBCKMX YUEHBIX BO [VIABE ¢ MPO(eccopoM
Bunsniocckoro ynusepcurera Buprunmoc ukmmuc u ero apyx koswter I'exproca I'actonaca u TaytBunmaca
KapBSIHI/I(Ia, OTKPBIBIINX, YTO GCJIOK Cas9 MOXKET 6I>ITI> HCIIOJIB30BaH IJId TOYHOI'O T'€HHOI'0 PCAaKTUPOBAHUA
JTHK. (Gasiunas, Barrangou, Horvath & Siksnys. 2012:E2579-E2586) (received for review May 21, 2012).

% Qui sera le maitre de ’outil de génie génétique CRISPR-Cas9? Catherine Jewell, Division des communica-
tions, OMPI, et Vijay Shankar Balakrishnan, journaliste spécialisé en sciences et en santé. OMPI Magazine.
Avril 2017. Available from: https://www.wipo.int/wipo_magazine/fr/2017/02/article_0005.html [Accessed
20" November 2020]. (in French).

GENETICS AND LAW 79



Tpuxos E.H. u op. Becrauk PYTH. Cepus: IOpummueckue Hayku. 2021. T. 25. Ne 1. C. 67-86

nutaronmx (Cohen, 2017). B anpene 2014 r. umenno @31 YkaH U3 KeMOPHHKCKOTO
Nucturyra Bpoyna MUT mnomyunn natent Ha TexHosoruto «CRISPR-Cas Systems
and methods for altering expression of gene products» u3z Begomcrsa CIIIA 1o ma-
TeHTaM 1 ToBapHbIM 3HakaM (USPTO).

OueBuaHO, YTO paboTa JBYX aMEPUKAHCKMX KOMaH]| YYEHBIX BeJach mapai-
JEeTBHO, OHM padoTany B OJJHOM HAIIPABICHWH, BEPOATHO, HE pa3 nepecekanuck. [1o
HEKOTOpbIM cBeneHusM, O. lllapnantee, [lx. [lyona n ®sn Yxan qaxke gymainu o co-
3IaHUU €TMHOW KOMAHIBI JUISl YIPOIICHHUS TPOXOXKIECHUS MPOIETyphl oopMIIeHuUS
WHTEJJIEKTYaTbHOW COOCTBEHHOCTH. HO MeUTHI 0 rpaHTaX, MPECTHKHBIX IMyOJINKaIn-
X, JIMYHOW BBITOJIC M HOOEJIEBCKOM HOMHHAIIMU CHEJIad HEBO3MOXKHOM HJCI0 COB-
MECTHOM paOoTHI.

O06a cnopuBuux yHuBepcurera — KanudopHuiickuii yausepcuteT B bepxin
n Uucturyt bpoyna MUT umeroT npaBo Ha BblAady JIMIIb HEMCKIIOUUTEIBHOMN JIN-
LIEH3UM Ha HCIIOJIb30BaHUE Pa3pabOTaHHBIX X CIIY)KAIUMHU TEXHOJIOTUH B HAy4YHO-
HCCIIeIOBATEeNbCKUX Lemsix (1o 3akony beiin-Jloitna 1980 r.). OgHako B ciyyae ¢ TeX-
Hosorueir CRISPR-Cas9 mo0oif, KTO 3aX04eT KOMMEpPIMAIU3UPOBATh KaKOH-THO0
MPOJAYKT Ha €€ OCHOBE, JOJDKEH MOJIyYUTh CYOJIMIIEH3HIO Y OJHOTO M3 CTapTaroB,
B KOTOphIX yyacTBytoT J. llapnantee, Jx. lyOna, @31 Uxan.

[IpenocraBnenue nateHra komanae Mucturyta bpoyaa BbI3Basio mMpOKuit
opuaryecknii pesonanc. Tak, mpodeccop Hero-opKcKoii ropuandeckoi mKkombl Jk.
[lepkoy onmcan 3T0 COOBITHE KaK «4yAOBUIIHYIO OUTBY BOKPYT IaTeHTa HA OMOTEX-
HoJyoruio». CTaBkM OBLIM OYEHB BBICOKH, TIOCKOJIBKY TOT, KTO 3aBJIajesl Obl KOMMEp-
YECKMMH WJIM MHTeIIeKTyanbHbIMU TpaBaMu Ha CRISPR-Cas9, norenuuansHo cmor
OBl TeHepUpPOBaTh OTPOMHBIE (PMHAHCOBBIE CPEJICTBA U MPUHUMATD PELICHHS O CIIOCO-
0ax MCIOJIH30BAHUS HA PAKTHUKE.

B anpene 2015 r. YuuBepcuter bepknu, npeacrasnsromuii uatepecs! [lap-
neHThe u JlyaHbl, mogan 3asBiIeHHE O BO30YKICHUH MPOLEAYPHl TATCHTHOTO CIIOpa,
HaIpaBJIEHHOTO MIPOTHUB MTAaTEHTOB, MpenocTaBieHHbIX UHcTuTyTy Bpoyma. Coset mo
MATEHTHBIM UCTIBITAHUSM W aNeJuUIIusM Mpu BegoMcTBe 1o maTeHTaM W TOBapHBIM
3Hakam CIIIA ynosnerBopui nmojaHHoe xoaaraicTBo. CiyliaHus NaTEHTHOrO Jela
10 CYIIIECTBY Havyanuch B saBape 2016 r.

ITo cBoeit mpupo/e yKa3aHHBIM CHIOP, MHUIIMMPOBAHHBIN aIMHUHUCTPATUBHBIM
HCKOM, ObUI HalpaBJieH Ha TO, YTOOBI ONPEAENIUTh, KTO MEPBBIM pa3padoTal CIIOPHYIO
TCHHYIO TE€XHOJOTHI. BO3MOXHOCTH pacCMOTpPEHMsI TAKOIO MCKa IOCIE TOro, Kak
B MapTe 2013 r. neiicTBOBaBIINII paHee NMPUHLUI «IepBOro n3o0peraTesns» ObUl U3-
MEHEH aMepHKaHCKUM 3akoHOM 00 m3o0pereHusx (America Invents Act) Ha npyroi
MIPUHIIMII BbIIaYH MMaTEHTa — IEPBbIA 3asIBUTEIIb.

[Tockonpky ocnapuBaemble nateHThl Ha TexHonornto CRISPR-Cas9 Owuiu
nojaansl o Mapta 2013 r., OHM CMOTJIM CTaTh MPEAMETOM MAaTEHTHOTO CIopa B aMe-
puKaHcKkol ropucaukuud. OOBIYHO Tpolieaypa MAaTEeHTHOTO CHOopa WHHUIMHUPYETCS
B TOM Cllyyae, €Clid €CTh HECKOJIBbKO MOJAHHBIX MAaTEHTHBIX 3asBOK, KOTOPbIE MOTYT
nepeceKaTbcs ¥ UMETh OTHOIIEHHE K OJJHOMY M TOMY ke m300peTennto. B mporecce
paccMOTpeHHs MHTEPECYIOIIEro HAC MaTeHTHOTO CIopa J0JDKEH ObUT OBITh MOyYeH

80 I'EHETUKA U ITPABO



Trikoz E.N. et al. RUDN Journal of Law. 2021. 25 (1), 67-86

OTBET Ha BOIPOC, SIBISIOTCS U paboThl uccienoBateneit Mucturyra bpoyaa HOBUH-
KO WM OHU CTalU JIMIIb «CJIEAYIOIIUM JIOTHYECKUM IIAaroM BOIUIOLIEHUS HJEU
V/YIIM TJIABHBIM 00Pa30M OCHOBAHBI HA CYIIECTBYIOMIEM YPOBHE TEXHUKU»Z,

12 deBpamnst 2017 r. CoBet 1Mo MaTeHTHBIM UCTIBITaHUAM U anesisaiusam CLIA
BbIHEC cBOE pemieHre. OH MpHILEN K BBIBOY, YTO MEXAY MaTEHTaMU Ha HCIOJIb30Ba-
Hue CRISPR-Cas9 nyist penakTupoBaHusi KJIETOK MIIEKOIUTAIOMIMX (T€HOMa 3yKapHo-
TUYECKHUX KJIETOK), BhIIaHHbIX MHCTUTYTY Bpoyna, 1 maTeHTHBIMU 3asiBKaMHU, MO/IaH-
HbIMU Tpynnoi yueHsix VHCTHTYyTa bepkin ans MCnonb30BaHUs CUCTEMBI B JIOOOM
cpele, He UMEETCsl HU COBMAJICHUH, HU KOJUTM3UA. TakuM 00pa3oM ObLIO yCTaHOBIIE-
HO, 4TO MPETEH3MH, COAEpIKaIlUecss B AaTEHTHOH 3asBke UkaHa, HE SBIAIOTCA Ode-
BHUJIHBIMU C Y9€TOM WH(OpMAINH, MPEACTaBICHHON B MaTEHTHOU 3asBke MHCTUTYTA
bepxin KanudopHauiickoro yausepcureTa.

Pemenne CoBera cofep:kano B CBOEM MTOrOBOM YacTH CIEAYIOLIUE APTyMEH-
Tol: «MIHCTUTYT Bpoyaa npeaocTaBui JOCTaTOUHbIE 10Ka3aTeabCTBa TOrO, YTO €ro ma-
TEHTHBIC TIPUTI3aHus, orpaHrndcHHbIe IpuMeHeHneM cucteM CRISPR-Cas9 B aykapu-
OTUYECKUX KJIETKaX, HE OTHOCATCS K TOMY € M300peTeHHI0, YTO U nputsazanus Kamu-
(OpPHUICKOTO YHUBEPCHUTETA, KOTOphIe KacatoTcs npumeHenus: cucrem CRISPR-Cas9,
HE OrpaHUYEHHOro Kakoil-mbo cpenoi. Tak, mpeaocTaBlieHHbIE JOKAa3aTeNbCTBA MO/~
TBEP)KAAIOT, YTO IPUMEHEHHUE TIOJOOHBIX CUCTEM B 3YKApPUOTUYECKUX KIIETKAaX HE OYe-
BuaHO 13 npumenenus cucreM CRISPR-Cas9 B mo6oii cpeze, B TOM 4Hcie B 9yKapuo-
THYECKUX KJIETKaxX H iN VItro, mocKoibKy OOBIYHBINA CHEHANIUCT B JTAHHOH TEeXHHYe-
CKOM o0macTé HEe MOr OBl Ha pPa3yMHBIX OCHOBAHUSX OXHIAaTh, YTO CHCTEMa
CRISPR/Cas9 6yzner ycnenmHo paboTaTh B 9yKapHOTHYECKON cpenie. DTO TOKa3bIBAET
OTCYTCTBHE CTOJIKHOBEHHS MEX/Ty 3asBJICHHBIMHU CTOPOHAMHU HPUTI3AHUSAMI.

[lo cyTn Takoe KOMIPOMHUCCHOE PELIEHHE MaTEeHTHOrO OpraHa O3HayaJo IMo-
JIOKUTENBHBIA UCXOJ] criopa i 00€UX CTOPOH, HO TAaK)Ke MPHUBENIO K HEONPEIEIIeH-
HOCTHU JJ1si OMOTEXHOJOTMUYECKHI MHCTUTYTOB M CTapTaroB, KOTOPbIE OCTAINCH B HE-
BEJICHUM O TOM, K KaKOMy M3 JIByX CIIOPHMBILUX YHHBEPCHUTETOB UM OOpamathcs 3a
MOJIyYeHHEeM JIMIEH3UN Ha ucnonb3oBaHue TexHoaoruu CRISPR/Cas9.

B 2018 r. Hauasncsi HOBbI BUTOK MAaTEHTHOI'O CIOpPa, KOTOPBIM Ha 3TOT pa3
nauIMpoBan Kamudopauiickuii yauBepcurer, BeHckuii yHuBepCcUTET M cama OM-
Many31b [llaprantee (coBMecTHO mMeHyeMble «UCy»). OHM 00XaloBad perieHne
CoBeta 1o MaTeHTHBIM UcTbITaHUAM U aneusinusaM CIIA, ykas3as, 4To MEXIy HX 3a-
sBroit UC Ne 13/842 859 m 3asBkamMu Ha ABeHaauath nareHToB MucTHTyTa Bpoyna
MMUT u I'apBapackoro koyiemka (COBMeCTHO MMeHyeMble «Broad») He ObuTO (hakTH-
YECKOT0 CTOJIKHOBEHUS MATEHTHBIX MPUTI3aHUH.

[IporcxoauT au CTONKHOBEHHWE MATEHTHBIX MPUTA3AHUM, ONpeaesnseTcs Iy-
TeM cpaBHeHus cooTBeTcTBYyIoMuX TpeboBanuii (Noelle v. Lederman, 355 F.3d 1343,
1352 / Fed. Cir. 2004), korga KomureT mpuMeHsieT IBYCTOPOHHHIA TECT IS OTPE/Ie-

26 Beyond CRISPR Cuts: Five Complements to Cas9. BIO IT World. Stanganelli, J. Available from: http://iwww.
bio-itworld.com/2017/2/22/beyond-crispr-cuts-five-complements-to-cas9.aspx [Accessed 18" November 2020].
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JIEHUS TOTO, SIBJIAIOTCS JIM MPETEH3UH MaTEHTOCIIOCOOHO OTIIMYUMBIMU. OCOOBIM KpH-
TEpUEM TaKOT'0 PEIIECHUs BBICTYIIAET KaTErOpUs «OKUAAHUE yCIEeXa»: JeHCTBUTEIbHO
JY OXKHJIJIM OOBIUHBIE YYACTHUKH MCCIIEJOBATEIIbCKUX TPYII TAKUX PE3YJIbTATOB 10
TOr0, KaK CTaJl U3BECTHBI PE3yJbTAaThl UX IKCIIEPUMEHTOB, I OCO3HABAJM, YTO BE-
POSITHOCTH ycIleXa O4eHb Maja, HO ObUIM 3aMOTHUBHPOBAHBI Ha HKCIEPUMEHT JPYyTUM
¢akTopoM (00sbII0N HArpa ot OT OCHOBATENEH CTapTaroB).

AnemranuoHHAs WHCTAHIMS TpOBENa TIIATEIbHBIN aHaIM3 (HaKTHIECKUX
JTAHHBIX, PACCMOTPEJIO 3asIBJIICHUS 3KCIIEPTOB C 00EUX CTOPOH M caMMX H300perare-
JIeH, comocTaBuia MPOILIble Heynadn U ycrnexu B 3Toi TexHosmorun CRISPR-Cas9,
JI0Ka3aTeJIbCTBA OJHOBPEMEHHOIO M300pPETEHUsI M CTENEeHb BKJIaJa HccienoBaTeneit
B pa3paboTKy HMHCTpyKnuu 1o npumeHeHHio TexHonoruun CRISPR-Cas9 B HOBBIX
YCIIOBUSIX ¥ HOBBIMHU I0JIb30BaTEIISIMHU.

B wurore cyn nauibe mOATBEpANII, YTO OCHOBOMOJIAraoue (paKTUIeCKUe Bbl-
Boab!l B pemeHnu Cosera 2017 r., MOATBEPKIEHHBIE CYLIECTBEHHBIMH JOKA3aTEIIb-
CTBaMH, BEPHO IIOKa3aJH, 4To npereH3uu «Broad» He OblIM OYEBUIHBIMH B OTHOLIIE-
Huu npereHsuil «UC» 1 NoToOMy OTCYTCTBOBAJIO CTOJKHOBEHUE IATCHTHBIX IIPUTS3a-
uuit?’. Tlono6Hoe pemenne 06 OTCYTCTBUM (HAKTHUECKHX KOIUTU3UIA 3aBOK HA TIATEHT
3arnpeniaet Jro00# TaTbHEUITNI MaTEHTHBINA CIIOP («CTOJIKHOBEHHE) ) MEXKITY TEMH KE
CTOpPOHAMH B OTHOIIEHUH TPEOOBAaHUI K TOMY K€ H300pETEeHHIO.

3akJ/roueHue

ITogBoms wutoru, chopmynupyeM HECKOJIBKO BBIBOAOB M JalbHEHIINX
HalpaBJICHUI pa3BUTHs, BAXKHBIX ISl COBPEMEHHOIO IPaBOIPUMEHEHHUs B cdepe
(opMHpYIOLIETOCs «T€HOMHOIO IIPaBay B YaCTU PEryJIMPOBaHUs IPOLEAYPbl TEHHOTO
pelaKTUPOBaHUs.

IlepBoe. O ueM roBOpUT Takasi 0keCTOUEHHAsi OopbOa 3a MPaBo HA MPUOPUTET
N300pETEHHOro TeXHUUYecKoro pemeHus? He CTONbKO 0 jKelnaHuM 3aKpenuTh 3a CO-
0011 peryTauio yueHOro-IIepBOOTKPHIBATEINS B aKaJIEMUIECKOM COOOIIECTBE, CKOIIb-
KO O IIpaBax Ha KoMMepueckoe ucrnoisib3oBanne texHojgoruu CRISPR-Cas9 s ren-
Hol Tepanuu. 3a nepuof ¢ 2014 mo 2017 rr. KOMIMaHWH, KENAIOIIHNE CIICIUATU3UPO-
BaThCS HA UCIIOJIb30BAHUM 3TOM TEXHOJIOTUH B KOMMEPUECKHUX IETISIX, MOMYIHIN COT-
HU MWUIMOHOB JOJUIapOB B BHJIE€ BEHUYPHOTO KamMTajla U M3 APYTMX HMCTOYHHMKOB
(Kurakov, 2017:50-50).

Bropoe. TouHOCTb U CKOPOCTh PEJAKTUPOBAHUS T€HOB MO3BOJISIOT HCIIOJIB30-
BaTb JAaHHYIO TCXHOJIOTHMIO B HIMPOKOM AUAIA30HEC NPHUMCHCHUS, BKJIIIOYasd JICUCHUC
TeHeTUYECKUX 3a00JIeBaHNH, TTI00ATBHYIO TPOIOBOIBCTBEHHYIO O€30ITaCHOCTh M BOC-
CTaHOBJIEHHE OKpYy»Xkaromeil cpeasl. Ho uMeHHO B 3Toi cdepe MpoucxoauT HOpMa-

27 Regents of the University of California, University of Vienna, Emmanuelle Charpentier v. Broad institute,
inc., Massachusetts Institute of Technology, president and fellows of Harvard college. Anennsironsoe
pemenne ot 10.09.2018.
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TUBHOE TlepeceyeHre OMO3TUYECKUX CTaHAApTOB U MEXIYHAPOJHOTO MpaBa MpaB ye-
noseka (Faunce, 2005:173-178). IlpukianHas BOCTpeOOBAaHHOCTh T€HHOW HHXKEHE-
puu OOBACHSIET HEOOXOAUMOCTh MEPCHEKTUBHOIO MPABOBOIO peryivpoBaHus. Tem
Oosee, UTO B OTJIMYME OT T'€HETHYECKOI'O TECTUPOBAHUS U CBS3aHHBIX TEXHOJIOTHUH,
B OTHOIICHWU T€HOMHOTO PENaKTUPOBAHMS W 3aLIUTHI MPaBa HA TEHOM COXPaHSIETCS
OIIpe/IeJIEHHBbIN FOpUANYECKUN TTIPo0eIT U TPOTUBOPEUNBAst TPAKTUKA.

Tperbe. Ecitu MBI McXoauM W3 NMpHU3HAHUS SMOpPHOHA YEIIOBEYECKHM CYIIIe-
CTBOM M HAJEIsieM €ro NMpaBOM Ha XH3Hb C MOMEHTA 3a4aTHs, a He pOKIeHus (co-
rnacHo Konsenruu OOH o npaBax pebenka u 3assineHuto BceMupHoi MeTUIIMHCKOM
opraHuszaiyu 00 NCKyCCTBEHHOM OIUIOJAOTBOPEHUH), TO B CIy4ae MAaHUITYJISALUH C re-
HaMH B 3apOIbIIIEBOI JTMHUN TPUAETCS 00eCreunTh B Oy IyIIeM MpaBo Ha MOJTy4YeHUE
CIpaBeUIMBOM KOMIIEHCALMU yliepOa, IPUYMHEHHOTO B pe3ysibTaTe BO3JECUCTBUS HA
TEHOM 3TOro poauBlIerocs uenoeka (BceoOmias nexnapanuss o reHOME uesloBeKa
u mpaBax dyenmoBeka 1997 r.). [loatromy B camoe Ommxkaiiimee BpeMmsi TpeOyeTcs
OCMBICIMTh KOHCTPYKIMIO HHCTUTYTa OTBETCTBEHHOCTH POJAUTENEH, KOTOpbIE corla-
CHJIUCh HAa T€HETHYECKOE U3MEHEHHUE, 00eCleYuTh BO3MOXKHOCTh NPEAbsIBUTH MaTe-
puaNbHbIE TPeOOBAHMS ACTSIM, BHYKaM W IPYTHM TPSIMBIM POJICTBEHHUKAM CyOBheKTa
C OTPEIAKTUPOBAHHBIM T€HOMOM.

@dopmupyromas B TEKyIIMH MOMEHT CHUCTEMa COIMOHOPMATHUBHOIO, COO-
CTBEHHO 3aKOHO/IATEJILHOTO M CYA€OHOTO PETYJIMPOBAHUS TEXHOJIOTHIA peaaKTHPOBa-
HUS TeHOMA YesioBeKa TpeOyeT MOCTOSHHOTO MEePEOCMBICICHUS STUKO-TIPABOBBIX ac-
MEKTOB MCCIIEA0BATEIbCKON U KIMHUYECKOM MPaKTUKK B JAHHOH cdepe.
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AHHoOTanus. Pa3BuTHE TeHOMHBIX HCCIIEIOBAaHUN, OMOOAHKUHIa U TEXHOJIOTUH WACHTU(DHUKAIIH
yenoseka nocpenacrsoM JTHK pacmupsier npuMeHeHHe OHOJIOTMYECKUX U FEHETHYECKHX JIOKa3aTeIbCTB
B cyznebHoM npouecce. Otkpeitie JJHK u onHOro u3 ee cBoiicTB nepeaBaTh HaclIEACTBEHHYIO HH(OpMa-
IIUIO TIO3BOJIMJIO MHA4e B3IJIHYTb Ha TEOPHIO O EHETHMYECKOH MpenpacloyORKEHHOCTH K JACBHAHTHOMY
MOBEJEHHIO. AKTYaJIbHOCTb HCCIIE0BaHUS 00YCIIOBIEHA TEM, YTO JOCTYIHOCTh U YBEJINUEHHE IT'eHEeTHYe-
CKHMX HMCCIIEIOBaHHI TI03BOJIAET HApAAY C TPAJIUINOHHBIM MPUMEHEHHEM T€HETHUECKOM IKCTIEPTH3HI B CY-
JeOHBIX mpoleccax (MOMCK U WACHTH(HKALMS MPECTYIHUKA, YCTAaHOBIECHUE OTIIOBCTBA) PACIIUPSThH BO3-
MO>KHOCTb UCHOJIb30BaHUsl JOCTYDKCHUM MEHETUKHM CTOPOHAMH UL JOKa3bIBAaHUS UHBIX OOCTOATEIBCTB
B cyne. B Hacrosieit crathbe aBTOphI aHAMM3UPYIOT cyneOHyro npakTuky CIIIA B yacTH BO3MOXHOCTH
HCIIONB30BaHUSI CTOPOHOH 3alUThl TEHETHYECKUX JOKA3aTeIbCTB B LEMSIX MPEACTABUTH CyLy MO3HIHIO
B 000CHOBaHME CMArYEHHsl HAKa3aHUS JMIy BBUJY HAIM4MS y HEIO FEHETHUYECKOH IpeapacloioKeHHO-
CTH K IPECTYNHOMY IOBEAEHHUIO. TakyKe aBTOPHI YACIIIN BHIMAaHUE PACCMOTPEHHIO BOIIPOCA UCIIOB30-
BaHUs PE3yJIbTATOB FEHETUYECKOIO TECTUPOBAHUS B IPAXKIAHCKOM CYJONPOU3BOACTBE B LEISIX JOKA3bIBa-
HUA (aKTa BIVSHUS HAcJeIyeMOro IeHa Ha JIEBUaHTHOE MOBeleHue. [Ipu MpoBeeHnH HACTOSIIErO HC-
CIIEJOBAHMS aBTOPBI HCIIOIb30BAIN 3HAUUTENBHOE YHCIO POCCUMCKUX U 3apyOeiKHBIX HCTOUHUKOB Hayd-
HOH suTeparypbl. B kauecTBe METONOB UCCIEIOBAHUS MPUMEHIUCH OOIEHAYYHbIE U YaCTHOHAYYHBIE
METObI TIO3HAHUS, B TOM YHciIe (GOPMaTbHO-IOPUANYECKUI 1 CPAaBHUTEIEHO-IIPABOBOH METO/I.
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Abstract. Advances in genomic research, biobanking and DNA identification technologies are
expanding the use of biological and genetic evidence in litigation. The discovery of DNA and one of its
functions to transmit hereditary information made it possible to look differently at the theory of a genetic
predisposition to deviant behavior. The relevance of the study is due to the fact that the availability and in-
crease of genetic research allows, along with the traditional use of genetic expertise in litigation (search
and identification of a criminal, establishment of paternity), to expand the possibility of using the
achievements of genetics by the parties to prove other circumstances in court. In this article, the authors
analyze the US jurisprudence regarding the possibility of a party using the protection of genetic evidence
in order to present a position in justification of the mitigation of punishment for an accused due to her ge-
netic predisposition to criminal behavior. The authors also paid attention to the consideration of the issue
of using the results of genetic testing in civil proceedings in order to prove the fact of the influence of the
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inherited gene on deviant behavior. In carrying out this study, the authors used a significant number of
Russian and foreign sources of scientific literature. General and specific scientific methods of cognition,
including the formal legal and comparative legal method, were used as research methods.
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BBenenue

C MoMeHTa BO3HUKHOBEHHMSI MTOHSITUS PECTYIICHUS YEJI0OBEUYECTBO MBITACTCA
OCO3HaTh W MOHSATh MPHUPOAY MPECTYIHOIO MOBEACHUS uejoBeka. JIMYHOCTH mpe-
CTYIIHMKa BCEra BbI3bIBaJIa HAYUYHbIH MHTEPEC, MOCKOJIBKY UMEHHO JIUYHOCTh Ipell-
CTaBJISIET BaXHEHIINI 3JIEMEHT B MEXaHU3ME MPECTYNHOro nopejaeHus. MiIMeHHo mno-
STOMY HAayYHOMY MO3HAHMIO MOJBEPraloTCs OCOOCHHOCTH JIMYHOCTH, CIIOCOOCTBYIO-
1IMe MPeCTyTHOMY MOBEJCHHIO, U (DaKTOPbI, HA HUX BIHSIOIINE.

OTKpBITHE HACIECTBEHHOTO (haKTOpa, pa3BUTHE T€HOMHBIX TEXHOJIOTUN M UC-
CIIEJIOBaHM B 00JaCTH HEHPOOMOJIOTUH TTO3BOJWIM YYCHBIM TIO-HOBOMY B3TUISSHYTh
Ha TPUYUHBI TPECTYMHOTO MOBEJEHUS JTUYHOCTH, B TOM YHUCIE HCIOJb30BaHUE JI0-
CTHKEHUN TEHETHUKH TIO3BOJIMIIO PSAIY YYCHBIX 000CHOBATh T'EHETHYECKOW Mpeapac-
MOJIOKEHHOCTBIO OTKIIOHSIONIEecs ToBeacHne. AHanmmn3 cyaeonoi mpaktuku CIHIA
TTO3BOJIUJI aBTOPaM CJieJIaTh BBIBOJ O 3HAYUTEILHOM POCTE HCIIOIB30BAHUS TEHETHYC-
CKHX JIOKa3aTelIbCTB B CYIOMPOU3BOJICTBE I 0OOCHOBAHMS HAIMYHNS T€HETUIECKOTO
(hakTOpa YeIOBEUECKOTO TIOBEICHUSI.

HcTropudeckuii B3risa Ha HacJdexyembie GaKTOPbI NPECTYIMHOIO NMOBeIeHUS
Cnenunanuctsl B 001aCTH METUIMHBI, TICUXUATPUH, TICUXOJIOTUH, FOPHCIIPYICH-

UM U3y4aroT (aKTOPbI, KOTOPhIE MPUBOT YEIOBEKa B TOM YHCIIE K JEMOHCTpAIUU
OTKJIOHSIFOLIETOCS IOBEACHNUS, TPUBOSILETO K COBEPIICHUIO MPECTYTICHHUS.
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Taxke CTOUT OTMETHTh, YTO JOCTIDKEHHS B OOJACTH T'€HETHKH, MEIUIIMHBI,
OMOJIOTUH U JIPYTUX HAYK YYUTHIBAIOTCSA CyIEOHBIMU ICUXUATPAMH U MCHUXOJIOTAMH
IIPU PELICHUH BOIPOCOB O BMEHSEMOCTH JIMLA, COBEPIIMBILErO IPECTYIUICHHUE.
«Heo0xoauMo 4eTKO MPOBOIUTH TPAHUIBI MEXKY NCUXUYECKOH OO0JIe3HBIO U HEOO-
JIE3HEHHBIMU TPOSBICHUSAMH, MEKIY MEpaMH HaKa3aHUs U MPUHYIUTEIbHBIM Jieue-
Huem» (Argunova, et al., 2001).

I'maBHYyI0 posb Cpenu IOPUINYECKUX HAYK B U3YUYEHUH JIMYHOCTHU MPECTYITHH-
Ka 1 (aKkTOpOB, BIMSAIOUIMX Ha (OpMUpOBaHHME B YEJIOBEKE KPUMHHAIBHOTO (Ipe-
CTYHHOIO) TOBEACHHUS, 3aHUMAeT KPUMHHOJIOTHS. KpHUMHHONOTHS TpU H3y4EeHUH
JUYHOCTH TPECTYNHUKA U (POPMHUPYIOMINX MPECTYIHOE MOBeeHHE (HaKTOPOB BBIIE-
JsieT 6uosoruueckue (reHeTHYECKHe), COlMaIbHbIe, ICUX0JI0rHYecKue (aKkTophl.

KpumuHomorus kak cOIMaabHO-TYMaHUTApHAs HayKa HCCIEAYeT JIMYHOCTh
MIPECTYIHUKA, IPUPOAY JUYHOCTH, YCJIOBUS, BIMAIOLINE HAa ee (OPMHPOBAHUE, CO-
LIUOJIOTMYECKHE U INICUXOJIOTUYECKUE aCHEeKThl JUYHOCTH. OCHOBHOW BOIPOC, CTOA-
IUHA Tepesl Y4eHbIMU-KPUMHUHOIOIaMU — KaKOBbI IPUYMHBI MIPECTYITHOIO MOBE/Ee-
HUS, B YAaCTHOCTHU, Kakue (PAKTOpPbI SBJSIOTCA KaTaau3aTOpaMHU COBEpILEHMs Ipe-
crymieHus. OCHOBHbIMHM (DaKTOpaMHM, BIUSIOIIMMH Ha (POPMHPOBAHUE JHUUYHOCTH
MIPECTYIHUKA, IPU3HAIOT OMOJIOrMUYECKHE U COLIATIbHBIE (DAKTOPBI.

IIpumeyarenbHO, YTO I€HETHMYECKUI (PaKTOp, CHOCOOCTBYIOIIMI (opMHpOBa-
HUIO JIMYHOCTH IPECTYITHUKA, CTal U3y4aThCs Hay4HbIM cooblecTBoM ere B XX Beke.
CoBpeMeHHbIE TOCTHKEHHs HayKH, B ToM uucie oTkpbiTe JIHK uenoBeka u 3Hauu-
TEJIbHBIN POCT 00BEMA FEHETHUECKUX UCCIIEI0BAHUM, IPEIBOCXUIIAIOT U3yUYEHHUE BIIHS-
HUS TEHETHYECKOM MPEIpacoNoKEHHOCTH Ha MOTHBBI COBEPILIEHUSI IPECTYILICHHS.

IepBbIM 1 caMbIM M3BECTHBIM NPUBEPIKEHIIEM HIEU OUOIOTHYECKON (BPOXKICH-
HOM) MPEIpacooKeHHOCTH K COBEPILICHHUIO MPECTYIUIEHUH ObLT M3BECTHBIA WUTANIbSH-
ckuii ydensiii Uezape JlomOpo30. Tak, 1Mo BBIZCICHHBIM BHEITHUM TPU3HAKAM BHEIITHO-
CTU JIMYHOCTH (JUTMHHBIC MAJbIbl, MIUPOKUI 100, OOJBIINE WM MaJeHbKHE YIIH), TO
€CTh IO HACJIEJCTBEHHBIM T'€HETHYeCKHM mpu3HakaMm, Yezape JlomOpo3o mor craenarh
BBIBOJ] O HAJIMYMH y YEJIOBEKA IPEIPACIIONOKEHHOCTH K COBEPILICHUIO MPECTYILICHHUH.

Co Bpemen uccnenosanuii JJom6po3o B XIX Beke Hayka caenana OrpOMHBIN
npopsiB. Ha mpoTsbkeHuMn OBaALATOrO CTOJETHS M3Yy4aluCh COLMAIIBHBIC, IICUXOJ0-
IMYECKHe U MHbIE (DAKTOPHI, BIUAIONIME HA (POPMHUPOBAHUE JIMYHOCTU MPECTYIMHHUKA
u npectynHoro noseneHus. Mnen JlomOpo30 paccmarpuBainch NpEeUMYIIECTBEHHO
B MICTOPHUYECKOM aCIEKTE.

Ha cerogusmHuii 1eHb pe3yabTaThl UCCIIEOBAaHUM B 00JIACTH YEIOBEYECKOTO
IeHOMa CTAHOBSTCA JOCTYIHEE, a CAMU HCCIIeI0BaHUs MPHOOpeTaoT Bce Oosee Imu-
poKHe MaciTadbl, IOCKOIbKY PACHIMPSIOTCS 00JaCTH HAyYHOrO 3HAHMS, B KOTOPBIX
UCHOJb3YIOTCS pe3yJIbTaThl FEHOMHBIX HCCIIEI0BAHUI.

Pa3BuTHe reHOMHBIX HCCIIEIOBAaHUIN MOATBEPXKIAETCS OOJIBIIUM YUCIIOM COBpE-
MEHHBIX JOCTIKEHUI yUeHBIX B Ha3BaHHOW obOiactu. B wacTHOCTH, cOBpeMeHHbIE Me-
JULUHCKUE CUCTEMBI TI03BOJIIIOT OCYILIECTBIIATH 3 (GEKTUBHYIO, OBICTPYIO U HEJOPOTrO-
CTOSILIIYIO TMAarHOCTUKY YEJIOBEYECKOro TeHOMa. JTO TO3BOJsieT 3()(HEKTUBHO AUArHO-
CTUPOBATh HA PAaHHUX CTA/IMAX camble pasHble 3a0oneBanus (Burtsev & Vasiliev, 2019).
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Hayunas nutepaTypa npeacTaBiieHa UCCIEIOBAaHUSMM, BBIBOJIBI KOTOPBIX HE
MO3BOJISIIOT OJHO3HAYHO OTPHULIATENILHO OTHOCUTHCA K uaee JIoMOpo30 o «mpupox-
JICHHOM» TIPECTYITHUKE M BBIBOJAM JPYIMX aBTOPOB O NEHETHYECKOW Mpeorpene-
JIEHHOCTH IPECTYIHOro NnoBeeHus. «Psa] KpMMHUHOJIOrOB OCTaBUIIM BOIIPOC O HEOO-
XOAMMOCTHU y4eTa HOBBIX JIOCTHXKEHUH I'€HETUKH, B YACTHOCTU OTHOCHUTEJIBHO OIpe-
JICJICHUSI OTAENBHBIX BPOKICHHBIX XaPAaKTEPUCTUK, KOTOPHIE MPAKTUUYECKH OJHO-
3HAYHO CBUJIETEIHCTBYIOT O CKJIOHHOCTH YEJIOBEKa K OOIIECTBEHHO OMAaCHOMY IOBE-
neruio» (Argunova, et al., 2001).

ITon HacneACTBEHHOCTHIO B OMOJIOTMM MOHMMAIOT TEpenavyy T'e€HETHUYECKUX
JAHHBIX OT POAMUTENEH K MOTOMCTBY WJIM OT OJHOIO MOKOJEHHS K JIPYyrOMy, 4TO
onpezenseT cXoAHble Npu3Haku y nokoneHuid. Jlo otkpsitus JJHK n ee BnusHus Ha
HaCJIeICTBEHHOCTh YU€HBIM ObLIIO M3BECTHO O CYLIECTBOBAHMM HEKOI'O MEXAaHU3Ma,
OYKBAJIbHO «3aCTABIIAIOILEI0» MOTOMCTBO MOXOJUTh Ha POJUTENEH, a poauTenei ne-
peiaBaTh CXO/HbIE TIPH3HAKK U CBOUCTBA CBOMM JIETAM .

ITox TepMUHOM «T€HOM» IOHMMAETCS COBOKYITHOCTb I'€HOB, COJEpKaIUXCs
B OJIMHAPHOM HabOpe XpOMOCOM OpraHu3ma. ['eHoM uesnoBeka BKIIIOYAeT B ce0sl OKO-
10 25 000 renos ¢ 3000000000 map AHK, xotopsie, B cBOIO ouepenp, GopMupyroT
46 xpomocom. ['eHOMHAss MEAWIIMHA — CPABHUTEIILHO HEJaBHO BO3HUKIIAS 00JIACTh
MEIHLUHBI, KOTOpasi BKJIIOYAET B ce0sl MCIOJIb30BaHUE T'€HETHYECKOH WH(POpMaLnuu
0 YeJI0BEeKe KaK 4acTh KIMHHUeckou momoriru (Ponomareva, 2019).

I'eneTnuecku HacieayeMas OT poAUTENeid HHPOPMALUS ONPEEIIeT PA 0CO-
OeHHOCTEH opraHu3Ma: MOpPQOJIOrHYECKOe CTPOEHHUE, aHTPOIIOMETPUUYECKHE Xapak-
TEPUCTUKH, TEMIT Pa3BUTHUS OpPraHMW3Ma, OOMEH BEUIECTB, NICUXUKY YeJIOBEKa, Mpej-
PACIIONIOKEHHOCTh K 3a00JIEBaHUSM U T'€HETUYECKHUE TTaTOJIOTHH.

B nayke BbBUraeTcs Ouosoruveckasi KOHIEHIUS MTOHUMaHU TIPUIUHHOCTH
OTKJIOHSIIOLIETOCsl TIOBEJCHUS. Y TBEPKAAETCsl, YTO CYIIECTBYET reHeTHdecKas Mmpe-
PAacIoJIOKEHHOCTh K MPECTYHMHON NEesTeIbHOCTH, K IMAaTOJOTMYECKHM H3MEHEHUSIM
B IICHXUKE, ((OPMUPYIOIIUM MPECTYNHYIO TUYHOCTH (Secretareva, 2011).

BwMmecTte ¢ Tem psa ydeHbIX B 00JaCTH NpaBa U KPUMUHOJIOTHH OTMEYaJIH, YTO
WCCIIeIOBAaHHUS B 00JIACTH COLMANIBHBIX HAyK HE MPOJEMOHCTPHPOBAIHM HAIUYHE J0-
CTaTOYHO CHJIBHOM CBSI3M MEXKAY OMONOTHYECKUMH (PaKTOpaMH M MPECTYIHBIM TOBe-
JICHHEM, YTO 3aCIyKUBAIOT 00Jiee MPUCTATILHOTO BHUMAHUS NP Pa3pelieHUH CyI0M
BOIpoca 00 onpeeieHny yrojloBHON oTBeTcTBeHHOCTH (Morse, 1982).

COBpeMeHHbIe nmoaxoabl
K FeHeTHYeCKOM NpeaApacmoJ0K€HHOCTHU MMPECTYITHOI'O IMOBECACHU S

OnHako COBpEMEHHbBIE MCCIEIOBAaHMSA YKa3blBalOT Ha MPUMEPHl aHajIu3a
ctpykrypsl JIHK, mo3Bosstomnye ¢ 60NbIIoi CTEEHbI0 JOCTOBEPHOCTH YCTaHABIIH-

3Biologydictionary.net Editors. Heredity. Available from: https://biologydictionary.net/heredity/ [Accessed
20" December 2020].
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BaTh KaK pa3HOOOpa3Hble (PU3UOJOTUUECKHE U NICUXO0JIOTHUYECKHEe OCOOEHHOCTH CaMo-
ro IPECTYIHHKA, TaK U ero poautenel u poacTeeHHukoB (Kubitovich, 2017).

CoBpeMeHHbII YPOBEHb PAa3BUTUSL T€HETUKH, MCUXOJIOTUU, ICUXO()U3UOIOTUI
Y TICUXOTE€HETUKU CTAaBUT Nepe/l YICHBIMU BaXKHBIA BOMPOC: KAaKUM 00pa3oM MPOUCXO-
JUT peanu3anus FreHeTHYeCKO HHPOPMAIMK O NPEeIpacoNOKEHHOCTH K ONpeIeeH-
HBIM 3a00JIeBaHUSIM, HAIPUMEP, AJIKOTOJIU3MY, HAPKOMAHUH, JPYTHMM 3aBUCHMOCTSIM,
K TICHXWYECKUM 3a00JICBaHUSAM, TAKMM KakK MIM30(PEHUS U MaHHAKaIbHO-JETIPECCHUB-
HBII TICUX03, PACCTPOMCTBO JMYHOCTHU? Psii HAYYHBIX TEOPUI yTBEPkKAAET, YTO HACTIe-
JIOBAaHHE OCYIIECTBISIETCS ITyTEM Iepeiaud TeHOB, OTBETCTBEHHBIX 3a (HOPMHUPOBAHUE
OTIpeIeIICHHBIX TPU3HAKOB M cBOMCTB opranm3ma (Osnitsky, 2008).

[IcuxoreHeTnka — 3TO HayKa, U3y4arollasi poJib HACIEICTBEHHOCTH U CPEJIbI
B ()OPMUPOBAHUU MCUXUYECKUX M MCUXOPU3NOIOTUYECKUX XAPAKTEPUCTUK UEIOBE-
ka. B 3apy0exxHON Hay4dHOM JIUTEpaType UCMIONb3yEeTCsS TEPMUH «IIOBEACHYECKAs Te-
uneruka» (behavioral genetics). MccnenoBanust B 0071aCTH TICHXOTCHETHKH CTaBSIT 11€-
JbIO TIOMBITKY BBISICHUTH, KAKUM 00pa3oM BHYTPEHHHUE (F€HETUYECKHE) U BHEIIHUE
(cpena) dakrops! yuacTBytoT B hopmupoBanuu penoruna (Aleksandrov, 2008).

IIcuxorenetnka He aeT OTBETa HA BOMPOC, KAKOM KOHKPETHO YEJIOBEK CO-
BEPIINT MPECTYIUICHHE, OHA TIPU3BaHa BBISIBUTH TOBBITIICHHYIO CKIIOHHOCTh YEJIOBEKa
K COBEPILEHHIO NMPECTYIJICHNS WM BEPOATHOCTh MPOSBICHUS aHTUCOLUMAIBHOTO TO-
BE/ICHUSI KOHKPETHOTO WH/AMBUIYyMa B COUYETAaHHU C TAaKUMHU (PAKTOpaMH, KaK OKpY-
*xaroras cpena u Bocnutanue (Shestak & Ulyanova, 2020).

Kak ormeuaercs B 3apyOexHBIX HMCCIEIOBAaHUSAX, MOBEIEHUYECKasi I'€HETHKA,
paHee SBJSSCH B OCHOBHOM NPEpPOraTHBOW YYEHBIX, M3YYaIOIIUX OTHOCHUTEIHHOE
BJIMSIHHE HACJIEICTBEHHOCTH M OKPY)KAIOIIEH Cpellbl MO MOBEIEHYECKIM XapaKTepu-
CTHKaM, B HACTOAIIEE BPEMsI CTAHOBUTCS BCe 00JI€e YaCThIM HHCTPYMEHTOM, UCTIOJb-
3yeMBbIM B CyAax JJIsi JOKa3bIBAHUS MO3UIMM KAaK CTOPOHBI 3aAIIMUTHI, TAK U CTOPOHBI
0OBHHEHUSI.

[Inpokoe MCHONIB30BaHUE MONYYWIM CKPUHHHIOBBIE OOCIENOBaHMS IUIOAA,
HOBOPOXKJICHHBIX J€TeH, *KEHINH, TUIAHUPYIOIUX OEpEMEHHOCTH, a TAK)Ke 000UX po-
JUTEJEH, eClIM KTO-TO U3 HUX BCJIEICTBHE T'€HETUYECKON MPeapacioiokeHHOCTH OT-
HOCHUTCSI K TPYTINE pUCKa HA TPEAMET HAJTHM4YHs HACIEACTBEHHBIX 3a00I€BaHUH.

Bce Gomnpiiee pacnpocTpaHeHHE MOTYy4al0T HallMOHAIbHBIE OMO0aHKH, aKKy-
MYJIUPYIOIIME M XpaHSIIUe MEIULIMHCKYIO, TEHETHUYECKYI0 U JAPYTYI0 BaXKHYIO HH-
(hopManuio o yeroBeKe.

[Ton 6uoGaHKOM OOBIYHO TOHMMAETCS CIICIMATH3UPOBAHHAS OpraHU3aIus,
JEHCTBYIOMIAs 10 pa3pelieHUI0 (JIMIEH3UH) B HAYYHBIX U MEAUIMHCKUX ENSIX, KOH-
TpoJIupyeMas OpraHaMu rocyaapcTBa. bHoOaHKM MpencTaBiIsSIOT MO CBOECH MpHpoJe
CyOBEKT mpaBa, YTO MO3BOJISET MPEIBSBIATH K UX OpraHW3alud U (yHKINOHHUPOBA-
HUIO OIpeNeNieHHbIe TPeOOBaHUs, 32 HAapyIICHHWE MPaBHUJ YCTAaHABIMBAETCS OTBET-
ctBeHHocTh (Kosilkin, 2020).

Pacnpoctpanenre OMOOAHKOB W pa3BUTHE UCCIENOBAaHUN B 00JacCTH T€HOMA
yesioBeKa jenaeT 0osee JOCTYMHON NOdy4YeHHe reHeTHYeCKo HHpopMalu, KoTopas
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MOXKET IMO3BOJIUTh BBIIBUTH IPEIPACIIONIOKEHHOCTh K MOBEIEHUYECKHMM M ICHXUYe-
CKUM 3a00JIEBaHUSM M, KaK CII€JCTBHE, UCIOIb30BAThCS B KAUECTBE J10KA3aTEIbCTBA
B paMKax cyne0HOro mpouecca.

TpanuiuoHHO MCHOIB30BAaHHE HAYYHBIX 3HAHUK B 00JacTH OMOMEIULIMHBI
U TeHETHKH HCIIOJIb3YyeTCs B YTOJIOBHOM IIpOIiecce MPU paccielOBaHUU HpecTyIuie-
HUH 7151 IOUCKA MTPECTYITHUKOB.

Tak, B yroJoBHOM M TPaKIaHCKOM IPOLECCAX HCCIEIOBAHUS C MOMOIIBIO
JHK mpoBoasTcss B TENAX BBISBICHHUS OHOJOTHMYECKOTO POJICTBA, YCTAHOBIICHUS
JMYHOCTH MPECTYIHHUKA MO TeM OMOJIOTUYECKUM cJie/laM, KOTOpble ObUIN OCTaBIICHBI
JMIIOM Ha MECTE COBEPUICHHUS MPECTYIUICHUs, Uil HISHTU()UKAIUN HEOMO3HAHHBIX
TpynoB u ap. (Kubitovich, 2017).

I'maBHOE MecTO B CyZe0HOM IpoLEecce OTBOJUTCSA I€HETUYECKON IKCIEPTH3E.
Baxnoe cBoiictBo JJHK yenoBeka — ee MHAUBUAYaJbHOCTb, UMEHHO OHO IO3BOJIIET
MPOBECTH UACHTU(DUKAINIO, TO €CTh OMPENSIUTh MPUHAJICKHOCTh TOTO WJIA MHOTO
Jl0Ka3aTenbeTBa, cogepxainero JJHK, koHKpeTHOMY 4enoBeKy.

TpaauIMOHHO reHEeTHYeCKUe 10Ka3aTeIbCTBAa UCIOIb30BAIUCH B YTOJIOBHOM
MIPOIIECCE YIS YCTAHOBIICHUS IMYHOCTH MPECTYITHUKA U TOKA3bIBaHUS BUHBI OOBHHS-
€MOro TPH PaCCMOTPEHUH CYA0M KOHKpeTHOro yrojoBHoro aena (Friedland, 1997).

Wnentnduxanus yenoseka ¢ ucnonp3oanueM npodmis JJHK psaom yueHsix
XapaKTepU3yeTcsl KaKk caMoe Ba)KHOE OTKPBITHE B MUpPE CyJeOHOW MEIWIMHBI IOCIe
OTKPBITHS JAKTWJIOCKOIMM U MpPHU3HAETCS B KayecTBE HauboJiee Ba)KHOTO CPEACTBA
WIeHTU(UKAIIMM YeJOBEeKa Ha coBpeMeHHOM dtane pa3Butus Hayku (Lynch, Cole,
Mcnally & Jordan, 2008).

B pamkax rpaxmaHckoro mnporecca Haubosee yactoe NpuMEHEHHE IeHeTnye-
CKHUE 3KCIEPTU3bl MOTYUUIIH [yl yCTAaHOBJIECHUS (paKTa OTL[OBCTBA.

Kak mokassiBaeT ananus cy1e0HON MPAKTUKH psifia UHOCTPAHHBIX TOCYAapCTB,
B ToM umcine CIIIA, HelipoOnonornyeckue U reHeTHIeCKHe 10Ka3aTeIbCTBA UCTIONb-
3YIOTCSI B TOM YHCJIE ISl XapaKTEPUCTUKU JTMYHOCTH U OOBSICHEHHSI TIOBEJCHHS YeJI0-
BEKA HACJIEJCTBEHHON MPEpacloiioKEHHOCThI0. B paMkax yromoBHOro mpouecca
peydb UJET O MONBITKE BBISBIECHUS HA TEHETUYECKOM YPOBHE IMPECTYIMHOIO MOBEAECHUS
U apryMEHTHPOBAaHUS TEM CaMbIM CTOPOHOH 3alIMTHI TMO3WIHH O HEOOXOAMMOCTH
CMSITUEHUS Haka3aHus. B pamkax rpa)IaHCKOro Ipoliecca FeHeTHYeCKUe aoKa3a-
TEJNbCTBA MOTYT OBITh MPUHSATHI CYJIOM U UMETh pellarollee 3HaYeHUE [Tl BHISBICHUS
TeHETHYECKON MPeApacloyoOKEHHOCTH YeJI0BeKa K OIpeIesIeHHBIM HAC/IeCTBEHHBIM
3a00J1eBaHUsAM, HAIpUMep, NPH PELICHUH BOIIpoca 00 OTeKe.

B pamkax HacTosmiel craTheil aBTOpBI COKYCHpPOBaIM CBOE BHUMaHHE Ha
cyneOnoit npaktuke CIHIA u moaxonax aMepuKaHCKHUX CYJOB K MPHUHATHIO OMOJIOTH-
YEeCKHX M TeHETHYECKHX JI0Ka3aTeIbCTB B CyJe0HOM TpoIiecce.

OaHMMH U3 MEPBBIX €], B KOTOPBIX MOJHUMAIKNCHh BOMPOCHI F€HETHYECKOM
00YCJIOBJIEHHOCTH TPECTYIMHOTO MOBEICHHS OOBHHSAEMOTO, OBUIM JieNia, CBSI3aHHBIC
¢ «cuagpomoM XY'Y», paccmatpuBaemble B CHIA. B 1960-x romgax reHeTHKH 0OHa-
PYXWIH, YTO HEKOTOpbIe JIOAM 00JanaioT Ju00 OOJbIIMM, JIMOO MEHBIIMM, YeM
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00b14HO, HaOOpOM T0JI0BBIX XpoMocoM (Ross, Zeger, Kushner, Zinn & Roeltgen, 2009).
JlanbHeilme uccneaoBaHus NPOAEMOHCTPUPOBAIHN IPUUYUHHYIO CBA3b MEX1y aHTHU-
OOIIECTBEHHBIM MTOBEJICHUEM U HAJIMYUEM JIOMOTHUTEIBHOH Y-XpoMocoMbl. Ompochl
HEU3MEHHO II0Ka3bIBaJIU CJIEAYIOIIEe: HEMPONOPIUOHAIBHO OOJIbIIOE KOJIMYECTBO
3aKJIIOYEHHBIX B YUPEXKIEHHUSIX CTPOroro pexxuma o0J1aaaiy MOATBEPKICHHBIM «CHH-
apomoM XYYy,

B nporecce nccnenoBanus 00HapYKUIOCh, YTO MHOTHE U3 THX JIIOJIEH cTpa-
JIaNi TSDKEJNBIMM pacCTPOMCTBAMU JIMYHOCTH. Takke B OJHOM M3 MPOBEIEHHBIX HC-
ClIeZIOBaHM cOO0MIaNoCch, YTo y obnaaarteneil creruduyeckoil reHeTHYecKoi 0co-
OCHHOCTH TPOSBISIOTCS aHTUCOIMAIILHBIE HAKIIOHHOCTH, a MHTEIUIEKTyalIbHBIE 0CO-
OCHHOCTH, arpecCHBHbIEC MPOSBICHUS U SYMOLMOHAIBHBIC PEAKIIMU y TaKUX MalueH-
TOB CBHJCTEIbCTBOBAIM O HE3PEIOCTH, HEMOIHOIEHHOM pa3BUTUH JHYHOCTU
(Coffey, 1993).

[Toka3arenbHBIM MPUMEPOM B JAHHOM KOHTEKCTe siBisiercst jaeno «People
v. Tanner» (1970), paccMOTpeHHOE anesuIsIMOHHbIM cyaoM Kanupopuuu®,

dakTuueckre 00CTOSTENHCTBA Jiea 3aKIIYaINCh B cleayromeM. PaiiMona
Crroapt TaHHep moman ameyuIALUI0 HA MPUTOBOP, COAEp)KaHHE KOTOPOTO 3aKiIIoya-
JOCh B NPU3HAHUM COBEPIICHUS HAMAJCHUS C HAMEPEHHUEM COBEPUINTH yOWICTBO.
OcHoOBaHMEM amneJUISIMOHHON Kallo0bl CTal BOIPOC O 3aKOHHOCTH OTKa3a Ccyza Iep-
BOW MHCTaHIIMH YIOBJIETBOPHUTH XoaaraiictBo TanHepa 00 OT3bIBE MPU3HAHUS BHHBI
Y IPUHSATHU €0 3asBJICHUS O MPU3HAHUN HEBHHOBHBIM T10 PUYHHE HEBMEHSIEMOCTH.
B pesynbrate cinymiaHus B cyjAe NMEpBOW MHCTAHIMM, MOCie MpHU3HAaHUS TaHHEpoM
BUHBI B COBEPIIECHUN HAIAJCHUS, CY IPUHSI PEIIEHHE O MOMEIIEHUN €r0 B IICHXHU-
aTPUYECKYI0 OOJIBHUILY JUISl JalbHENIIEro U3y4YeHUs ero MOBEJCHUS B CBSA3U C MOM0-
3pEeHHEM Ha HAJINYMe NCUXUYECKUX DPACCTPOWCTB. Bpaum-ncuxuarpsl, 0OHapyKuB,
y10 TaHHEp CONPOTUBIIAETCS JEUCHHIO, HAIPABWIM €ro 00paTHO B CYyJ JUI MPOJIOJI-
KEHHS cyeOHOTO pa30upaTebCcTBa.

[Tocre Havana cyneOHOTO pa3OuparenbCcTBa B CyjI€ aleUISIIMOHHON HHCTaH-
UM 3asABUTEIb B COOTBETCTBHHM C HOPMaMmM YTOJIOBHOTO 3akoHomarenbcTBa CIHIA
BBIPa3WJl HAMEPEHHE OTO3BaTh paHEe 3asBJICHHOE NMPU3HAHHME BHHBI, BMECTO HETO
OOBSIBHB O CBOEH HEBMHOBHOCTH BCIIEACTBHE HEBMeHseMocTH. llocie miuTenbHOro
cyneOHoro pa3OuparenbeTBa, mpoaoinkasmerocs 6onee 20 aHelH, HA KOTOPOM ObLIM
MIPECTAaBICHBl YCTHBIE U MHCbMEHHBIC 3aKJIIOUCHUS HKCIIEPTOB B KAauecTBE JIOKa3a-
TEJILCTB, CyJ1 OTKJIOHHJI 5Kaj100y 3asiBUTEI.

Cronb nMTeNbHBIA CyaeOHBIH mpoliecc ObUT 00yCIOBICH TINATEIBHBIM U3Y-
YEHHEM HOBBIX JI0Ka3aTeNIbCTB, MPEICTABICHHBIX ANEJITHTOM B IMOAJIEPKKY CBOETO
3asBieHus. [IpencraBieHHbIe 10Ka3aTeNbCTBA MOATBEPKAAIN TOT (aKT, YTO BO Bpe-
Ms TpeObIBaHMS B TOCYJapCTBEHHOH OOJBHHUIIE y 3asBUTENS OBUIO OOHApPY>KEHO
HaJMYUe KJIETOK C JIOMOJHUTEIBHOM MY>KCKOW XpOMOCOMOHM WM Y-XpOMOCOMOMH.
Bosnbiast yacTh JOKa3aTeNnbCTB B Cy/I€ MIEPBOW WHCTAHIINH, MTPEICTABICHHBIX B 3aIllH-

4 People v. Tanner. No. 17346 Court of Appeals of California, Second Appellate District, Division Three. 1970.
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Ty TanHepa, kacanach MOATBEPKACHHON TEHETUYECKOW MPEAPACTOIOKEHHOCTH K CO-
BEPIICHUIO NMPECTYILICHHUI.

B 3amuTy ObUIM Tak)Ke MpPEACTABICHBI MMOKA3aHUs SKCIIEPTOB U PE3YJIbTATHI
WCCIIeIOBAaHHUM, MOATBEPIKIAIOIINE, YTO MY)KUUHBI, 00JIQJAONINe TOMOIHUTEIHHON
Y-xpoMmocoMoii, HazbiBaeMble «XY'Y-UHAMBUIYYMaMu», MOTYT IMpPOSBIATH OIpee-
JIEHHBIE arpecCHBHBIE MOBEJEHUYECKHE 4epThl. CBUAETENN, TPUBJICUEHHBIE KaK CTO-
pOHOI OOBHMHEHHS, TaK W CTOPOHOHW 3alIUTHI, MOJITBEPANIN CBOMMHU ITOKA3aHUSIMU
TICHXWYECKOE COCTOsTHME mojacyaumoro Tanuepa. B cBoeit xamobe moacyammbrit
YTBEpI)KJaJl, 4TO 3TUX JI0KA3aTeIbCTB OBIJIO JOCTATOYHO, YTOOBI MOJIEPKATh OT3bIB
MIEPBOHAYAJILHOTO 3asIBJICHMS.

Ha ocHoBe 3akitodyeHHil NpPUBIIEYEHHBIX SKCIEPTOB-TEHETHKOB 3asiBUTEIb
MOJTBEPAMII, YTO BCJIEJACTBUE HETUIIMYHOTO HAbOpa XpOMOCOM OH CUHUTAETCsl HEBMe-
HSEMBIM M €r0 HE MOTYT MpPHUBJIEYb K YTOJOBHOW OTBeTCTBEeHHOCTH (Wasserman
&Wachbroit, 2001).

Cyn otkazan TanHepy B yIOBIETBOPEHUH *aJll0ObI — OH OBUI IPUTOBOPEH
K TIOPEMHOMY 3aKJIFOUEHHUI0. BMecTe ¢ TeM B NOCIEAYIOIMX UCCIEA0BAHUIX OTMEYa-
JMCh Ba)XKHBIE aCMEKThI, 3aTParuBaoIne MOBEICHYECKUE 0COOCHHOCTH MPECTYIHUKA,
oOnanaromero cnenupuueckuM HaboOpoMm reHoB. B yacTHOCTH, B TakuX HCCIea0Ba-
HUSAX OTMEYAETCs, YTO arpeCCUBHOE MOBEJIEHUE MOXKET ObITh OJHUM U3 MPOSBICHUIN
cuapoma XYY. IIpu atom coOpaHHbIE SKCIIEPTaMU JaHHbIE HE MOATBEPKAAIOT Te-
3MC O TOM, YTO BCE JIFO/AM, 00JIaIalonue TakuM HabopoM XpOMOCOM, 1O CBOEH MpH-
pOZ€e HEMPOU3BOJIBHO aArPECCUBHEI. J{aeKo HE BCE «UCIBITYEMBIE» NEMOHCTPHPOBAIIH
arpeccUBHOE TOBEIEHHE’.

HoBble BO3MOXHOCTH M JIOCTHKEHHUS B O0JIACTH TE€HOMHBIX TEXHOJOTHHA MO/~
HHAMAIOT P BOIIPOCOB: AOJDKHBI JIM T€HETHYECKHE HAHHBIE O IOBEICHHH IPHHMU-
MaThCs B KQUECTBE JIOMYyCTUMBIX JI0OKAa3aTeIbCTB B Cy1e0HOM pazoupatenscree? Eciu
714, TO KaKOBBI CIIOCOOBI TMOYYEHHs TAKUX «T€HETHYECKUX» CBUAETENBCTB U IS Ka-
KHX IIeJIed cleAyeT 3anpalmBaTh Takue cBefeHnua? Kak Takue 10Ka3aTenbCTBa BIIM-
SFOT Ha BBIHOCHMBIE Cy/IeOHBIE PEIICHUS 10 YTOJOBHBIM U TpaKIaHCKUM jaenam? Ka-
KOBBI BEPOSITHBIE IOCJEACTBUS TAKOTO HCIOJIB30BAHUSI MOBEACHUYECKUX TE€HETHYe-
CKMX JaHHBIX JJIS OTACNBHBIX JIIOAEH M COOOIIECTB, a TaKXKe B IENAX 0OecreueHHs
PaBEHCTBA U CIPaBEAIMBOCTH?

Anaim3 cynedHoi npakrtuku CIHIA
B KOHTEKCTe MCI0JIb30BAHUS IeHeTHYECKHX /I0KA3aTe/IbCTB

HaubGonpmmii mHTEpEC UCTIONB30BaHUE TOCTHKEHHUH MMOBEICHYECKON TeHETH-
KM BBI3BIBACT y CTOPOHBI 3auuThl. B cyneOnoii npaktuke CIIA npu paccMoTpeHun
YTOJIOBHBIX JI€J CTOPOHOM 3alIMTHI 3a4acTyH0 BBICKA3bIBACTCS IO3HULHUA O TOM, 4YTO

5 Court of Appeals of California, Second Appellate District, Division Three. December 17, 1970. People
v. Tanner (1970). Available from: https://law.justia.com/cases/california/court-of-appeal/3d/13/596.html [Ac-
cessed 2" December 2020].

GENETICS AND LAW 95


https://law.justia.com/cases/california/court-of-appeal/3d/13/596.html

Tonomapesa J1.B., Copoxuna E.M. Bectank PYJIH. Cepust: FOpumaeckue Hayku. 2021, T. 25. Ne 1. C. 87-106

MIPECTYITHOE MOBEICHHE MO/ICYIMMOTO SBIISIETCS HE €r0 CO3HATENbHBIM BBIOOPOM, Ta-
KOe NoBeJIeHne 00yCIIOBICHO 0ecCO3HATENbHOM TeHEeTUYECKON MpeapacioNokKeHHO-
CTBIO K COBEPIIICHUIO aHTHOOIIIECTBEHHBIX NeHCTBHiA. B ciydae cornacus cyaa ¢ naH-
HBIM YTBEP)KJICHHUEM TMOACYAUMBIA MOXET OBITh MPU3HAH CYAOM 3aCIy>KHBAIOIIUM
MEHEE CTPOroro HaKa3aHMs.

Ha ocHoBe aHanm3a aMepuUKaHCKOW CyneOHON NMpPaKTUKH MOXKHO TOBOPHTH
0 TOM, YTO JIOCTHKEHUS MTOBEIEHYECKON M€ HETUKU CTAHOBATCS MOILHBIM MHCTPYMEH-
TOM TIPH JOKA3bIBaHUS CTOPOHOW 3aIIUTHl HEOOXOAWMOCTH CMSTYCHHUS HaKa3aHUS
MOJICYIUMOMY BBHJly «CHM)KEHHUS €0 BUHOBHOCTHY» BCIIEACTBHUE BIMSHUS T'€HETHUYE-
CKUX (PAaKTOPOB Ha €ro MPECTYIHOE MOBEACHHUE.

CrpemMuTENnBHBIN MPOTpecc B 00JACTH T€HETUYECKUX M HEHPOOHOIOTrHYECKUX
HCCIIeIOBAaHUHN 3a TOCIIEAHNE HECKOJIBKO JECATUICTUI 3acTaBUII 0OpaTUTh BHUMAHUE
Ha TO, KaK reHeTHudeckas MHGOpMaIus pacCMaTpUBACTCS U aKTUBHO MCIIOJIb3YETCS
CHUCTEMOM YrosIoBHOro npasocyaus. Mccinenosarenu u3 YHuBepcutera mrara FOta
HE/IaBHO TPOBENH OeCHpere/IEHTHOE SKCIEPUMEHTAIbHOE HCCIEI0BAHUE, TTOKA3aB-
niee, YTo MPECTYMHHUKH C TICUXOMaTHYECKHMMHU PacCTpOCTBaMU ¢ OObIIeH BeposT-
HOCTBIO TOJTydaT Oojiee MSTKHE TMPUTOBOPHI, €CIU CyAbS 3HAJI O HEWpoOHoIornie-
CKHX W TeHETHMUYECKHX MPUYMHAX TIcuXomnatuu npectynauka (Denno, 2013).

Hauunas ¢ 1995 roxaa, koraa B pamkax aena «Mobley v. State»® o6BuHHsIEMBII
B yOMiicTBE moTepren HeyAauy Npu o0XalloBaHUM pelIeHHs 00 OTKa3e B aBTOpHU3a-
LMY TUIaTeXa 3a MPOBEJICHUE TECTUPOBAaHUS 1O omnpeenenuto rena MAOA, ropuau-
yeckoe coobmiectBo CIIIA Bcepbe3 3aayManoch O JOMYCTUMOCTH UCTIOIb30BAHMS Te-
HeTH4YeCcKol MH(OpMAIMK B KauecTBE J0KA3aTEeJIbCTB 110 YTOJOBHBIM J€JIaM U CTallo
amneyuIMpoBaTh K Hel Bce yamie. M XoTs B OOJBIIMHCTBE JIeN Cy/ B KauecTBE JI0Ka3a-
TEJILCTB PacCMaTpPUBAII T.H. «CEMEIHYIO0 UCTOPHIO», 0Opalasi BHUMaHNE HAa BO3MOXK-
HOCTh HACIIEZIOBAHUS TE€X WJIM WHBIX 3a00JIEBaHUM, YTO TIOATBEPIKIAACTCS TEHETHYE-
CKUMH UCCIICIOBAaHUSAMH, WHANBUyalbHasl TeHeTHYeCKas MH(pOpMaIHs TaKkxkKe cTajia
MIPUHUMATHCS BO BHUMAHHUE.

CTouT OTMETUTH, YTO JI0 UCHOJIb30BAaHUS F€HETUYECKUX JOKA3aTeNbCTB B CY-
nax CHIA ans onpesneneHust XapakTepUCTUKH JIMYHOCTH PECTYMHUKA, €r0 MCUX0JI0-
TUYECKOT0 COCTOSIHUSI B MOMEHT JEHCTBUSA U MPEAPACIIOI0KEHHOCTH K COBEPLIEHUIO
MIPECTYIHOTO JesiHus cyaeoHo-meauuuHckuil ananu3 JIHK oObryHO BKITIOYAn cpas-
HEHUE TEeHETUYECKHUX MPOopUiIe, U3BICUECHHBIX U3 OMOIOTHUECKUX 00Pa3IOB, B3STHIX
U3 ONpeETICHHOT0 MeCTa, 0OBEKTa MIIM YeJI0BEKa, KOTOpPbIe, KAK CUUTAETCS, CBSI3aHbI
C TIPECTYIUICHHUEM, C LIEJIbI0 ONPEAETICHNs BEPOSTHOCTH TOTO, YTO TaKHe 00pa3lbl 1Mo-
CTyHaroT OT KOHKPETHOTO uesoBeka. bruomormueckue obpasisl, coOpaHHBIE Ha Me-
CTaxX MpPECTYIUIEHUS, TaKHME€ KaK KpOBb, BOJOCHI, CIIEpMa, MOYa, KOXKa, CIIOHA, MOT
u cnesbl, conepxkar JHK. Ob6pazen JJHK Taxke MOXHO MOITy4duTh U3 Ma3Ka U30 pTa
y UACHTU(DULIHMPOBAHHOTO YeNOBEKa WM IMyTeM cOopa 00pasloB BOJIOC (BKIOYast
KOPHH BOJIOC, MTOCKOJIBKY OHHU COJAEp:KaT KJIETKH, HeoOXOauMble AJisi aHaiu3a), 00-

6 Mobley v. State. Supreme Court of Georgia 455 S.E.2d 61. 1995.
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pa3LoB KpOBHU (B HACTOsIEE BpeMsi OOBIYHO COOMPAIOTCS MyTEM YKOJa Majiblia) WIn
IIyTe€M COCKOOa C YacTH Teja, IOCPEACTBOM U3bATUS HEOOIBIIOro 00pa3ua KoxXH 4de-
noseka (Machado & Granja, 2020).

Ente oHUM GIM3KEM TI0 COAEPKAHUIO JETI0M cTaso jaeno «People v. Adams™’,
B PaMKax KOTOPOTO IMOJICYJUMBbIil OOBUHSJICS B YOUHCTBE TpeX 4JIEHOB OAHAUTCKOM
rpynnupoBku Jloc-AHpkeneca B xoae oaHON U3 pazdoopok B 1994 rony. Ilonanobu-
nock qonrux 10 jet, 9ToOBI 1e10 HaKOHEI-TO JOIUIO 10 cyaa. B cyne6HOM pa3zbupa-
TEJILCTBE MPO3BYYAJIO CBUAETENBCTBO TOTO, YTO MOJCYAMMBIA OBLI 3MOIMOHAIBHO
TPaBMUPOBaHHBIM pebeHkoM. OH ObUT TPyAHO Oo0y4yaeM M IMoceuai CHenualIn3upo-
BAaHHOE KOPPEKIMOHHOE ydeOHOe 3aBeieHue. lccienoBaHWe MoO3ra IOATBEPIUIIO
HaJIMYHE OTPEICICHHBIX U3MEHEHN HEM3BECTHOTO MPOUCXOXKICHUS B IOOHON YacTH
TOJIOBBI — 30HBI, OTBETCTBEHHOH 3a AMOLIMOHANIBHBIN KOHTpOIb. B MaTtepuanax nema
TaKXe COJEPKAIUCh CBEICHUS O MaTepHu, KOTOpas CTpajiana TOKCUKOMaHHUEH, 1eMOH-
CTpUpoOBajia a0bIO3UBHOE IOBEJICHUE B OTHOIIEHUM COOCTBEHHOI'O ChlHA M HEOAHO-
KpaTHO HaxXoJWJIach MO apecToM. MalbuuK poC B COLMAIBHO HEOJIAronoaydHOM
paiioHe, KOHTPOJIMPYEMOM IIPECTYIIHBIMU I'PYIIIMPOBKAMHU, IJI€ OH IMOJBEprajcs u3-
OueHusIM, eMy MOCTOSIHHO yrpoxainu. OZHUM U3 HKCIEPTOB Ha CyAeOHOM mpolecce
OBUIO MIPECTABICHO 3aKIIOYEHNE O TeHETHUECKOW IKCIEePTHU3E, KOTOPOE MOATBEPIH-
JIO HAacJeIOBaHUE MOJOABIM 4enoBekoM reHotuna MAOA. DkcnepT ykasan Ha To,
YTO «B3aMMO3aBUCHMOCTb MEX/1y HAJMUYMEM TaKOTO I'eHa, aHTHCOLUAIBHBIM ITOBE/Ie-
HUEM POJUTENCH W arpeccueil 1Mo OTHOIICHUIO K PeOCHKY MPUMEPHO TaKOe XKe, Kak
MEXJTy BHICOKMM yPOBHEM XOIleCTepHHA M 3aboJeBaHHAMH cepua»’. BmecTe ¢ Tem
9KCTEPT MOSACHMI, YTO MpsiMasi CBA3b Mexay HannuueM reHa MAOA u arpecCUBHBIM
MOBEJICHUEM OTCYTCTBYET, OJIHAKO JMIA C TAaKUM I'€HOTUIIOM HAaXOJATCS B IpyIIe
pucka. OHAaKO JaHHOE CBUJAETENILCTBO HE CTAJO CMATYAIOIIMM OOCTOSTENLCTBOM,
U CyJ IIPUTOBOPHMII OJCYAUMOTO K CMEPTHOM Ka3HHU.

B npoTusoBec ob6paiaeT Ha cebs BHUManue jaeno «State v. Bourassa»®, B xo-
Jie KOTOPOTro MPEICTaBIEHHOE JOKA3aTeNbCcTBO Hanyusi renotuna MAOA mnociyxu-
JIO OCHOBOH JJIsl cMsATYeHHsI TpuroBopa. OOCTOATENBCTBA JIeNIa 3aKIII0YaIiCh B Clle-
JYIOUIEM: TTO/ICY IMMBII BOPBAJICS B IIEPKOBb U yOMII MOXKIITYIO MPUXOXKAHKY. B mpo-
necce pasouparenbeTBa ObLTO MPEICTABICHO JOKA3aTeNbCTBA, CMSTYAOIee OTBET-
CTBEHHOCTb, @ UMEHHO: NOJCYAUMBIH MOJIBEPraJICsi CEKCYaJIbHOMY HACUIIMIO C PAHHE-
ro BO3pacTa, BCIEACTBUE YEro €My JIMarHOCTUPOBAIU OWIIOJISIPHOE PacCTPOMCTBO.
I'enerndeckas skcneprusa noarsepania Hanuuue resoruna MAOA, 4T0, BO B3aUMO-
CBSI3U C IIEPEXKUTOM B JETCTBE TPABMOI1, BBEJIO MOACYAUMOTO B TPYIIY PUCKA B YACTH
CKJIOHHOCTH K arpecCMBHOMY WJIM aHTHUCOLMAIbHOMY INoBeAeHHI0. CTOpOHA 3alUTHI
HAcTanBala Ha HEBO3MOXKHOCTH MPHUMEHEHUSI CMEPTHOM Ka3HU BBHUIY MOATBEPKICH-

7 People v. Adams. Supreme Court of California 336 P.3d 1223, 60 Cal. 4Th 541, 179 Cal. Rptr. 3D 644. 2014.
8 People v. Adams. Supreme Court of California 336 P.3d 1223, 60 Cal. 4Th 541, 179 Cal. Rptr. 3D 644. 2014.
9 State v. Bourassa. No. 19CR-10-258. 2012.

GENETICS AND LAW 97



Tonomapesa J1.B., Copoxuna E.M. Bectank PYJIH. Cepust: FOpumaeckue Hayku. 2021, T. 25. Ne 1. C. 87-106

HOM TeHeTudecKkol mnpeapacnoioxkeHHocTH. Cya NpUroBOPHUI MOACYAMMOIO K IO-
KU3HEHHOMY TIOPEMHOMY 3aKJIIOUEHHIO 0€3 MpaBa Ha JJOCPOYHOE OCBOOOKACHHUE.

[IpoBoas aHanM3 BO3MOKHOCTH UCIOJIB30BAaHUS T€HETUUECKHX J0KA3aTeIbCTB
B CyJaX, CTOMT YIOMSHYTh 00 3THYECKHX MPOOIeMax HUCIOIb30BaHUsI T€HOMHOMN WH-
¢opmanmu. Mcnons3oBaHue TpaJUIIMOHHBIX JOKA3aTENIbCTB, TAaKUX KaK OTIEYATKH
MajblIeB YEIIOBEKa, IIBET €ro IJIa3 WM BOJIOC, MO3BOJISET MACHTU(DHUIIMPOBATH KOH-
KpeTHoro denoBeka. Mcnonp3zoBanue npodpwis JIHK genoBeka, B Tom gucie uist 10-
Ka3bIBaHUS HAIWYHMS Y HETO TEHETUYECKOW MPEepacoyOKEHHOCTH K 3a00JICBaHHIO
WA OTKJIOHSIOUIEMYCSI TOBEICHHIO, MOKET PaCKpPBITh Topasao Oosbiie nHpOopMaIny,
B TOM YHUCJIE O €r0 POACTBEHHMKAX, KOTOPbIE HE JaBajy COIVIacHe Ha JOCTYII K IO-
N00HO HH(POPMAITUH O HUX.

OCHOBHBIM IPUHLUIIOM HCCIIET0BAaHUI B 00JaCTH Y€IOBEYECKOr0 Fr€HOMA SIB-
asieTcst uHGopMHUpOBaHHOE coriacue Jnua, nepeaaromero coit JJHK nmpopuns. Co-
BEPILIEHUE YEIIOBEKOM IMPECTYIUICHUSI WU TOJ03PEHHE YeOBEKa B MPUYACTHOCTH
MO3BOJIIET TOCYNAPCTBY OTPaHWYMBATH MpaBa YEJIOBEKAa M MOJy4aTh JOCTYI K €ro
JHK nmpodwumto. OnHako, KOCBEHHBIM 00pa30M MOTYT OBITH 3aTPOHYTHI €ro poji-
CTBEHHBIE CBSI3U, TO €CTh TPETHH JIMIIA, HE Tepeaarnune 100poBoiasHO cBoro JJHK.

Taxum 00pa3oM, OJHUM W3 aKTYaJIbHBIX MPOOJEMHBIX ACIIEKTOB IPH TPOBE-
J€HUM TE€HOMHBIX HCCIIEJOBAaHMM M HCIOJB30BaHUU TE€HETUYECKHUX J0Ka3aTeIbCTB
B CyJe, B TOM YHUCIIe JJIs JOKa3blBaHUS (aKTa OTKIOHSIOIIErocsl MOBEACHUS mpe-
CTYIIHHMKA, Ha COBPEMEHHOM JTare SBISETCS COOJIOJEHUE TapaHTHUU TpaB TPETHUX
JIMILI, HE YYACTHUKOB F'€HOMHBIX HCCIIEI0BaHUM.

Jluia, BOBJICUEHHbIE B MPOBEIECHUE F€HOMHBIX HCCIEIOBAaHUN — 3KCIEPTHI,
MEIUIIMHCKUIA TEepPCOHaN, Clel0BaTeNld, YYaCTHUKH YTOJOBHOTO CYIONPOU3BOJCTBA
MOJIy4at0T TOCTYM K JIUYHOM (TMIepCOHANBHON) MHPOPMAIIMH O YEJIOBEKE, B TOM YHCIIE
0 TEHETHYECKOH Mpeapacnoyio)KEHHOCTH y POJICTBEHHHKA K IMPECTYITHOMY IOBeEJe-
HUI0, TaK€ €CJTM KOHKPETHBIN YEeIIOBEK HE SBIISUICS HUKOT/IA MTOI03PEBAaeMbIM U 00BHU-
HSI€MBIM, HO COCTOUT B POJICTBE C OOBHHIEMBIM, Y€ TEHETHUECKUNA MaTepHuall ObLI
HCII0JIb30BaH B CyJI€ B KAUECTBE J0KA3aTEIbCTBA.

Ecnmu ¢usnyeckoe MU0 caMO HUKOTJAa HE Y4acTBOBAJO HU B KAKHX T'€HOM-
HBIX MCCIIEJIOBAHUAX, OHO HE 00JIa/IaeT rapaHTHAMH, 4To nHpopmanus o ero JJHK, o
€CTh €ro Ju4Has (MepcoHaslbHasg) WH(OpMAaLMs HE XpaHWUTCA, HE oOpabaTbIBaeTCs
Y HE IOCTYyITHA TPETHUM JIUIIaM.

CrnenoBaTenbHO, TIPHU UCTIOIB30BAaHUH T€HETUYECKUX JO0Ka3aTeIbCTB B Cy1e0-
HOM TIpOIIECCE CTOpPOHAMH HEOOXOAMMO TapaHTHUPOBATh MPUHILHUI TPHHATHS MEp
MPEeIOCTOPOKHOCTH TIpH Hctonb3oBanuu npoduns JIHK B kauecTBe moKa3aTeNnbCTBa,
MTOCKOJIBKY TIPH OTIPENIEIEHHBIX 00CTOSATENBCTBAX MOT00HOE HCIIONB30BaHUE TeHETHU-
YecKoi MH(pOpMAIMK MOXET HEe TOJIBKO OTPAHUYUTH MpaBa TPETHUX JIUI, HO U, BO3-
MOJKHO, CTaTh MCTOYHHUKOM 3JIOYNOTpeOJIeHHH M CyNeOHBIX OMMOOK, a TaKXke pac-
KPBITh UH(GOPMAIIHIO O TPETHUX JIMIAX, O HAIMYUU Y HUX TEHETHYECKOH Mpeapacio-
JIOKEHHOCTH K OTKJIOHSIOIEMYCSI TIOBEACHHUIO.
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B cremyromeM paccMaTpuBaeMoM cyioM aene «State v. Driskill»!® moxcymu-
MBIl BOpBaJICA B JIOM, W3HACWUJIOBAN M yOWJ JIBYX B3pPOCIBIX >KEHIIMH, MOCIE YEero
M3YypOJOBaJl UX TeJla U CKer. B cOOTBETCTBUM ¢ MaTepuaiaMH Jieja, IpUiI0KEeHHBIMU
K HUM MEIUIUHCKUMHU CBHUJETEIbCTBAMH, y MOJCYAMMOTO OBLIO JTUAarHOCTUPOBAHO
OUIONAPHOE PACCTPOMCTBO M MHOXKECTBO JIPYTHMX ICUXUATPUUYECKUX 3a0osieBaHuUi,
BKJIIOYask TOKCUKOMAHUIO. DKCIEPT-TICUXUATOp, NPUBJICUCHHBIM K Y4acTUIO B Jele,
HE OTpaInBal MOJACYAMMOT0, a 00paTHiICS K MEAUIMHCKIM TOKYMEHTaM, OKa3aHHU-
SIM CBHJIETENICH, TaKke Ha3HAYMII TeHEeTHYeCKoe TeCTHpoBaHue. Pe3ynbraTel reHeTu-
YECKOr0 TECTUPOBAHUS MOATBEpAMIM Hanuuus reHotuna MAOA, a nmoka3aHus CBU-
JeTeNnel yKa3aliu Ha MEepekUToe MOJACYAUMBIM B JeTcTBe Hacwine. CyneOHast TOKy-
MEHTAlMsl JEMOHCTPHUPYET, YTO HKCHEPT MPEACTABHII COOTBETCTBYIOLIME IaHHbIE
O pOJIU T€HETHKU B MPECTYNHOM MOBEIEHUM, OTMETHJI, YTO XapaKTep, MOBEICHUE
Y CKJIOHHOCTh K HACHJIMIO SIBJISIIOTCS PE3yJbTATOM CBOET0 pojia KOMOWHAIIMU T€HETH-
YEeCKOH MpeIpacioI0kKEHHOCTH U CPEIbI.

«Korna nuno nmeer reHorunn MAOA 1 nepexuio B J€TCTBE TPAaBMUPYIOIIYIO
CUTYyallMIO0 HACWINS, €My CTAHOBHUTCS TPyAHEE KOHTPOJIMPOBATH AIMOLMH, aHAIU3UPO-
BaTh MH(OPMAIIMIO U BOCIIPOU3BOIUTH €e». TakuM oOpa3oM, «1momo0HbIE JIOAN TO-
pa3mo yaiie CKJIOHHBI K COBEPIIEHUIO arpeCCUBHBIX JIEHCTBHNA, YEM T€, KTO HE MCITBI-
THIBAJ HACKIIMSA BOOOIIE, MM e He ABjseTcs HocuTeneMm rera MAOA!Y. Cynpu, on-
HAKO, OKa3aJIUCh HEMOKOJICOMMBI U TIPUTOBOPHIIH MOJICYTUMOTO K CMEPTHOM Ka3HHU.

Jleno «Cobert v. State»'? mocmyxmuno unmocTparueii Toro, Kak J0Ka3aTenb-
cTBO Hainuusi reHa MAOA ucnosibp30Bajioch Kak B Cy/1€ MEPBOM MHCTAHIIMU, TaK U HA
stane anewsiuy. [loacyaumblil yOua CBOIO JEBYILKY, BHICTPEIMB B HEE, 3aTEM YIY-
LIMB U IIPOEXaB 110 ee Tely Ha aBTroMoOuie. EMy nuarHoctupoBaiu mocTTpaBMaTuye-
CKUU CHHJPOM, OHUIIOJISIPHOE PACCTPOIMCTBO U enpeccuio. M3 mpoToKoIoB CyneOHbIX
3acefaHuil cieiyer, 4To MOJACYIMMOMY PEKOMEHI0BAJIN NPU3HATh BUHY, YTOOBI U3-
6exaTb cMepTHOro npurosopa. Kak cienctsue, cyaedHOTO mporecca i onpesene-
HUS BUHBI TTO/ICYIMMOTO He ObI0. ['eHeTHnueckoe TeCTUpOBaHUE MOATBEPANIIO HAIN-
yne reHotuna MAOA, ncciaenoBaHus NOATBEPKAAIOT, YTO JIUIA C TAKUM F€HOTHUIIOM,
CTOJIKHYBIIIMECS C HACWIMEM B JIETCTBE, BXOJAAT B IPYIIy PUCKa BO B3POCIOM BO3-
pacTe B 4acTH INpPOSIBJICHUSI arpecCUBHOro noseneHus. [Ipu mepexkpecTHoM gorpoce
9KCIIEPT MOATBEPAMII, YTO JOJKHBI HAJIMYECTBOBATH 00a (akTopa AJsi ONpeaeeHus
MIPEJPACION0KEHHOCTH K MPECTYNHOMY MoBeleHHI0: reHoTull MAOA u xecTokoe
oOparieHue B IeTcTBe. XOTs MOJCYIUMBbII MOKa3aJl, 4YTO YacTO CTAHOBUIICS OOBEKTOM
JUIsS. HAJIpyTraTesIbCTB CO CTOPOHBI OTYMMA, HU MEIUIMHCKHE JOKYMEHTHI, HU CBUJIE-
TEJILCTBA MaTepH HE MOATBEPIMIN (PaKT skecTokoro odpameHus. OH 3aKOHYMI CTap-
LIYIO HIKOJY, TJI€ €r0 BCe IOMHMIIM KaK BECesIoro u 0€33a00THOr0 MOJIOJIOTO YeTIoBe-
Ka. B nrore cyn nmpuroBopui €ro K no>kM3HEHHOMY 3aKJIFOUEHUIO.

10 State v. Driskill. Supreme Court of Missouri.459 S. W.3d 412. 2015.
11 State v. Driskill. Supreme Court of Missouri.459 S. W.3d 412. 2015.
12 Cobert v. State. Court of Criminal Appeals of Tennessee. No. W2013-02768-CCA-R3-PC.2015.
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BriocnencTBun Ha mpuroBop Obla MOJaHa anesuisiys, B KOTOPOH ocriapuBa-
JMCh ACUCTBHSI CyIeOHOTO aJBOKATa, KOTOPOH He obOecreyr 3 (peKTHBHYIO MOMOIIB,
OTCYTCTBYS Ha CyJeOHBIX 3aCeaHHsX U MPEICTABISSA HAIUYHE Y TTOACYAUMOTO TeHO-
tuna MAOA kak crioco0 HUBEIUPOBATh pecTynHoe Hamepenue. CyneOHbIi aBOKaT
OTMETHIJI, YTO, IPUHUMAsi BO BHUMaHHE 0OCTOSTEIbCTBA JIeNa, ObIJIO OTHIO/ HE JIyd-
el cTpaTeruel MmpeacTaBisTh JOKa3aTeIbCTBA TEHETUUECKON IPEIPACIIONOKEHHO-
CTH TOJICYTAMOTO K COBEPIICHUIO MPECTYIUICHUs. [Ipy 3TOM MpHUBJICYCHHBIC K pac-
CMOTpPEHHIO JieJla BO BTOPOW MHCTAHIIMU SKCIEPTHI-IICUXUATOPHI MMOITBEP/IHIN, YTO
MOJICYJUMBI MOT OLEHHTh NPUPOAY W HETAaTHBHBIE MOCIEICTBHUS CBOUX JCHCTBUI
u ObUI criocoOeH popMyITUpOBaTh HAMEPEHHE UX CoBepIInTh. Kpome Toro, cyaeOHbIi
a/IBOKaT TMPOBeN Oeceny ¢ YJICHaMU CeMbHU OOBHMHSEMOTO MO MOBOJY BO3MOYKHO Iie-
PEKUTOTO UM KECTOKOTO OOpAICHHUS B IETCTBE. ATCIUIALUOHHBINA CyJl OCTaBUII IIPH-
TOBOp 0€3 U3MECHEHHMUS.

B ananusupyeMoMm B CTaThe KOHTEKCTE TakKe NMpHUMedaTeslbHO Jeno «State
v. Waldroup»®3, paccmarpusaemoe cymom mrara TenHeccH. MysKuMHE, COBEPIIMB-
meMy yOUICTBO CYNpPYTH CBOETO MpUsTENs, ObUIO MPEAbsBICHO OOBUHEHUE B yOUNi-
CTBE [0 HEOCTOPOXKHOCTH (B3aMEH OOBHMHEHHS B COBEPIICHHH YMBIIIJICHHOTO yOUii-
CTBa TIEPBOI CTENEHM) IIOCIE TOTrO, KaK NCHXHATPUUECKOE OCBHICTEILCTBOBAHUE
U TeHETHYecKasi SKCIEepTU3a MOATBEPAWIN Halnuue y oOBuHseMoro rena MAOA,
KOTOPBIl B COBOKYITHOCTH C TMIEPEKUTHIM B JETCTBE HACKUIIMEM MOBIHII HA (OPMHPO-
BaHME MPECTYMHOTO mnoBeneHus. O4eBUIHO, YTO CYAbU U MPUCSIKHBIE CTOJIKHYIIUCH C
PSLIOM  CIIO)KHOCTEH TPH MHTEPHPETAMH «TCHETHYECKUX T0KazaTenbcTBy (Appel-
baum, & Scurich, 2014).

ITo mMepe TOro Kak CTPEMHUTEIBHO Pa3BUBACTCSl OMXEBHOPHUCTCKAs T'€HETHKA,
CyZAbHU BCe Yarie OyayT CTaJIKHBAThCS C HAMEPEHHUEM CTOPOHBI 3alUThI UCTIOIB30BATh
B MaKCHUMaJbHOW CTETNEHH JOCTHKEHHS JaHHOH 00JIaCTH HAayYHOTO 3HAHHUS C IIEIIBIO
HUBEJIMPOBAHHS YTOJOBHOW OTBETCTBEHHOCTH.

B 2015 roxy B pamkax nena «State v. Yepez»'* npexmerom pasbuparenscTpa
cTao 0OBUHEHHE MOJIOZOTO YeJIOBEKa B HAMAJCHUH HA OTYMMa CBOCH JEBYIIKU U NPU-
YMHEHHSI MY CMEPTH IyTeM yIylIeHus. BrocieacTBuy MOJIOI0H YeI0BEK CHKEr TPyI
youToro myxunHbl. Ha stame nqocyneOHOro ciaynianus oKa3aHus SKCIIEPTOB B 001a-
CTH TICHXMATPUU KaK CO CTOPOHBI OOBUHEHHMS, TaK M CO CTOPOHBI 3allIUThI, 0a3UpyIo-
[IMeCcsl Ha Pe3yJIbTaTaxX TeHETHYECKOW IKCIEPTH3bI, IPUBEIHN CyJIeil K MHEHHIO, YTO
«OTCYTCTBYIOT KaKue-Obl TO HH OBIJIO CYIIECTBEHHBIE JI0KAa3aTeNbCTBA, MOATBEPXK/Ia-
folMe, 4To Hanuuue ciaabo BepaxkeHHOro reHa MAOA u crocoOcTByroIee arpec-
CHBHOMY TIOBEJICHUIO MEPEKUTOE B JETCTBE HACWINE CBHICTEIHCTBYIOT O HAIMYUH
TICUXUYECKOTO 3a001eBaHus WIH PaccTpoiicTBa»™®. KpoMme Toro, cybsi OTMETHII, 4TO
nmoBesieHne mojie ¢ reHoTunoM MAOA He 00s13aTeNbHO TpaHCHOPMHUPYETCS B CO-

13 State v. Waldroup. Court of Criminal Appeals of Tennessee. E2010-01906-CCA-R3_CD.2011.
14 State v. Yepez. Court of Appeals of New Mexico. No. D-101-CR-201200758. 2015.
15 State v. Yepez. Court of Appeals of New Mexico. No. D-101-CR-201200758. 2015.
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CTOSIHMM arpecCHH, BbI3bIBAEMOE HEKOHTPOJIMPYEMBIMU HEPBHBIMU UMITyJibcamMu. Cy-
Ibs1 IOJUEPKHYJI IIPH 3TOM, YTO MPEJCTABICHHbBIE HAYYHbIE JOKA3aTeIbCTBA HE OTBE-
YaloT cTaHaapTaM (TpeGoBaHUAM) JomycTUMOCTH. ClaeqoBaTeabHO, Cy I U3all IocTa-
HOBJIEHHE 00 OTKa3e B MPU3HAHHUM JIONyCTUMBIMU JI0KA3aTEILCTBAMHU MTOKAa3aHUsS KC-
NepTOB B 00JIACTU NICUXUATPUH O BiAUsHUU reHotunia MAOA Ha noBezieHue, KOTOpoe
OBbUIO OCTABJICHO B CHJIE IIOCJIE MOMBITKHU €r0 OCIIOPUTh CTOPOHOM 3aluThl. B pe3yib-
TaTe MOJIOJION YesIoBeK ObUT OOBHHEH B COBEPIICHUN yOuiicTBa BTOpoii crenenu. Ilo-
JOOHOTO po/ia «OTPHUIIAHUE» CYNEOHON CHUCTEMON JOIMyCTHMOCTH T€HETHYECKHUX J0-
Ka3aTeJbCTB, CBUAETEIbCTBYIOIUX O MPEAPACHOIOKEHHOCTH JIMIA K arpeCCUBHOMY
MOBE/ICHUIO M COBEPIICHUIO HACUIBCTBEHHBIX JECUCTBUM, MPOCIEKUBAETCS U B JIPY-
TUX cyeOHbIX nenax (Hampumep, aene «State v. ldellfonso-Diaz”)™.

I'eneTnueckue 10Ka3aTeNbCTBA UMEIOT BAXKHOE 3HAYEHUE HE TOJIBKO B YIOJIOB-
HOM, HO U B TPAX/IaHCKOM IIPOLIECCE U, B YACTHOCTH, JEIUKTHOM CYyIOIPOU3BOICTBE.

UccnenoBanusi moATBEPKIAIOT, YTO B JIOTOJHEHHE K OOBIYHBIM HCKaM H3
IIPUYMHEHUS BpeJa MO0 HEOCTOPOKHOCTH, OTHOCSIIUMCS K HECAaHKIIMOHMPOBAHHOMY
PACKPBITUIO T€HETUYECKUX JaHHbIX, FTEHETHYECKOE TECTUPOBAHUE MOKET TaKXKe IIH-
POKO HCHOJIB30BATHCS PU PACCMOTPEHUH JIeN 0 BpauyeOHOW XalaTHOCTH M BO3MEIIe-
HUH Bpela B Cllydae OTpaBJIeHHs / UCIIOIB30BaHMS MPOIYKINH HEHAUISKAIIETO Ka-
YecTBa B LIEAX OMPOBEP’KEHUS YTBEPXKJIEHHUS O TOM, YTO JECUCTBUS OTBETYMKA IPHU-
YUHWIN BpEJl UCTILY.

OnHUM 13 BO3MOYKHBIX BAPUAHTOB MCIIOIb30BaHNs TEHETHUECKHUX JJOKA3aTEIbCTB
B paMKax I'PaKJAHCKOTO CyJONPOU3BOACTBA SIBJISICTCS OLICHKA BIIMSHUS PE3yJIbTAaTOB Ie-
HETUUYECKOr0 TECTUPOBAHUS HA OMNpPEJETIECHHE I'PakAaHCKO-TIPABOBOM OTBETCTBEHHOCTH
3a (pu3nuecKuil WM MaTepHabHbINA yIiepO, MPUUYMHEHHBIN IPyroMy JIHILY.

B IaHHOM KOHTEKCTE MOKa3aTelbHBIM SIBIsieTcs meio «Smith v. Freundy»!/,
I7ie, HalpoTHB, T€HETUYECKHUE JJOKa3aTelbCcTBA NpecTaBieHsl He Obutn. IIpensicTo-
pHs [enna TakoBa: MOJIOJOM YENOBEK MO UMEHU Y WIIbSIM, TPOKUBAOIINI CO CBOUMH
MIPUEMHBIMH POIUTEINSMH, 3aCTPENIII IBYX YEJIOBEK U BIIOCIEACTBUU COBEPIINII CyH-
. POOCTBEHHUKHY MOTHOMINX OOPATHIINCH B CYI C HICKOM IPOTUB POAUTENEH, IO UX
MHEHUIO, HE OCYILIECTBIISIBIIUMU JTOJKHBIA KOHTPOJb 32 MOBEJCHUEM CBOETO MPHUEM-
HOTro cblHa. OTKJIOHSS UCKOBbIE TPEOOBaHUs, CyJl OTMETII, YTO B TAKUX OCOOBIX CIy-
YasgXx HE0O0XOIUMO J0Ka3aTh, YTO INPUYMHEHHE BpeAa ObLJIO BO3MOXKHO NPEIBUMAETH.
[lockonbKy NpPUBJIEUEHHBIM K pa30OMpaTenbCTBY SKCHEPT MOATBEPAWI, YTO «OTCYT-
CTBYeT CTOMKas KOppessilus MeXAy CHHApoMOM Acmeprepa u (usuyeckoi arpec-
CHUBHOCTBIO 110 OTHOUICHHUIO K JIPYTUM JIIOJIIM», CY/J] IIPUILIENT K BBIBOZY, YTO TpeboBa-
HUS «IIPEACKa3yeMOCTH» Bpeaa He ObIJIO COOIIOACHO.

Ecnu 6b1 YuipsiM mpomies reéHeTHYecKoe TECTHUPOBAHHUE, M €r0 Pe3yJIbTaThl
mokasaiau Obl HU3KYIO0 akTUBHOCTh reHa MAQOA u ObuTH OBl PACKPBITHI €r0 POIHTE-
JSIM, U3MEHWIIACh JH Obl mo3unus cyna? C HaydHOW TOYKH 3pEHUs, OTBET JOJDKEH

16 State v. ldellfonso-Diaz. Court of Criminal Appeals of Tennessee. No. M2006-00203-CCA-R9-CD. 2006.
17 Smith v. Freund // Court of Appeal of California.192 Cal. App. 4Th 466. 2011.
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OBITh OTpHULIATENBHBIM. JIJIs1 OIIEHKH BO3MOXXHOCTH COBEPIICHUS MPECTYIUICHUS TO-
MHUMO PE3yJIbTATOB I'€HETUYECKOH SKCHEePTH3bl MPUHUMAETCS BO BHUMAHUE OICHKA
cpenbl, B KOTOPOi ITPOKUBAET JINIIO, COBEPIIMBIIEE MpaBoHapylieHue. Bmecrte ¢ tem,
YUUTBIBasl, YTO OOJIBIIMHCTBO YYaCTHUKOB CyA€0HOTO Ipolecca o0najgaioT BechbMa
OrpaHWYEHHBIMH 3HAHUSIMU B 00JIACTH T€HETHUKH, BECbMa BEPOSTHO, YTO PE3YIIbTaThI
TeHETHYeCKON SKCHEepTH3bl, ecii Obl OHa OblIa MPOBEJCHA, CKa3aauch Obl HA UTOTO-
BOM CyJI€OHOM PEIICHUN.

OOBEKTUBHO HE JIOKA3aHO MPUCYTCTBUE HEOCIIOPUMOM CBSI3M MEXy HAJINYH-
€M y YeJIOBeKa KOHKPETHOTO I'eHa M €r0 aHTHUCOIHATBHBIM ITOBEJICHUEM, BMECTE C TEM
Bce OOJblee PacHpOCTPaHEHHE IMOTyYaeT MPU3HAHHE TeHETHYECKUX JI0KA3aTeIbCTB
B CyICOHBIX pa30HpaTelbCTBaX, OCOOCHHO B JieNlaX, KOrjJa CaMbIM CTPOTMM HaKasa-
HHEM MOXET CTaTh CMepTHas Ka3Hb. OOBUHSEMbIC 110 YTOJIOBHBIM JIe7IaM U UX 3allld-
Ta CTPEMUJIUCH MCIIONB30BATh MOBEJCHYECKHE TeHETHUECKUE JJOKA3aTEIbCTBA B LIEISIX
yOemuTh CyJ CMSITYUTh HaKa3aHWe Mpu BhIHeceHun mpurosopa (Scurich & Appel-
baum, 2017).

['eHeTHUECKHE 10KA3aTENBCTBA aKTUBHO MCIIONIB3YIOTCS B CyIeOHBIX Mporiec-
cax, B KOTOPBIX 3aTPariBalOTCsI BOIPOCH CEMEWHOro npapa. B kadecTBe minmrocTpa-
mun npusenem aeno «Kathy S. v. Department of Child Safety»'8, 8 pamkax xotoporo
MaTh HEe CMOTrJIa 00XKaJoBaTh PelIeHHEe CyAa NePBON MHCTAHIMU O JIMIICHUH €€ POIH-
TENBCKHUX MpaB. 3asBUTEIFHHUIIA HE OCHapHBaia Toro ¢akra, 4ro ObLIa OOJNBHA TOK-
CHKOMaHHUeH, a mpreM aM(peTaMHHOB OOBSCHsIA PE3YJIBTATOM IMPOIOJIKAIOIICHCS
Aerpeccuu, Aist 00opbObl ¢ KOTOPOi eif He Obla MpeJoCTaBIeHa COOTBETCTBYIOIIAS
nomotib. YTo e KacaeTcsi TOKCMKOMaHHWHU, TO JAaHHOE 3a00JIeBaHHE TAaKXKe HUMEJO
1oJ1 co00i, M0 MHEHHUIO 3asBUTEIBHUIIBI, TCHETHYECKYIO IeTepPMHUHAHTY. Pe3ynbTaTsl
CTIEIHAJBHOTO T€HETHYECKOTO TECTUPOBAHUS TPEJICTABICHBI HE OBLIH, HO JTaKe SCIIH
Obl OHM ¥ ObuIH, oOlIee MpeayOeKIeHHE CYIe O MCUXUYECKUX OTKIOHEHHMSX U UX
TEHETHYECKUX OCHOBAaHMSAX HUBEIMPOBANIO Obl MX BiIHsSHHE. VIMEHHO MO3TOMY Tak
Ba)KHO CETOJHS 0OpaTUTh BHUMAaHWE HAa HEOOXOIMMOCTBH IMOBBIIICHUS YPOBHS OCBe-
JTOMIICHHOCTH CYyAeH O HOCTH)KEHHSX B O0JAaCTH T'€HETHYECKHX HCCICIOBAaHHM, MO-
CKOJIBKY B CJIydyae MPeIbsBICHUS B IPOIECCe TAKOTO PoJa I0KA3aTeIbCTB 3asBICHUS
POAMTENECH O MOTYYSHUH IOMOIIN B CBS3U C MCHXHYECKUM PACCTPOMCTBOM He OyIyT
OTKJIOHSITHCSI [0 TPUYHHE ONTHOOYHBIX TIPEAYyOCHKICHUIA.

I'enetnueckast nHGOpMAIKsT MOXKET BeChbMa TOJIE3HA MPH PACCMOTPEHHUU 3a-
ABJICHUS. 00 00ecreueHn  3aIlUThl peOeHKa M ONEKYHCTBE, € TpedyeTcs: mpeio-
CTaBJIEHHE JIONOJHUTEIbHON OMOIIU. B 0ZTHOM M3 TakuX /€N O JUIICHUH POJUTEIb-
CKHX TpaB CyJ CYeJ JOIMyCTHMBIMH pPe3yJbTaThl T€HETHYECKOH JKCIIEPTH3bI, IOJI-
TBEPKIAIOMICH, 9TO peOCHOK, POXKIACHHBIN OT POIUTENeH ¢ IICHXUIECKUMHU 3a00IIeBa-
HUSIMH, HIMEET TeHETHYECKYI0 MPEAPacoiokeHHOCTh K ONPEIETICHHBIM IIpodIeMaM
B OMOIIMOHAIILHO-BOJIEBOU cdepe. Takum 00pa3om, peOCHKY, OU4SBHIHO, HEOOXOHMO

18 Kathy S. v. Department of Child Safety. Arizona Court of Appeals. LEXIS 62. 2016
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MOCTOSTHHAS TTOAJIEPKKA MPUEMHBIX (maTpoHaTHbIX) poauteneit. («N.J. Div. Of Youth
and Family Servs. v. B.G.»)®.

B npyrom pene MaTh, KOTOpOH JUAarHOCTUPOBAIM 0ONe3Hb XaHTUHITOHA, HE
cMorjia o0kanoBaTh pelieHre 00 OTMEHe yChIHOBIIEHUs pebeHka. B ee nepBoHauas-
HOM 3asBJICHUM OTMEYaloCh, YTO MOTEHLHUAIbHbIE NPHEMHBbIE POIUTEIN HE ObLIN
Ha/IIeKaIuM o0pa3oM NporMH(pOPMUPOBAHBI O TOM, YTO PEOEHOK MOXKET OBbITh HOCHU-
TEJIEM T'€Ha, BBI3BIBAIOLIETO MOA00HOE 3a00IeBaHue, U HE OIIEHWIN CBOM BO3MOXKHO-
CTH OTHOCHUTEJBHO MPEJOCTABICHHS JaHHOMY PeOCHKY COOTBETCTBYIOIIECH MOIEPK-
ku (Mnookin & Weisberg, 2014).

JlaHHOE [€J0 CTaBUT Mepes FOPUIUUYECKHM COOOLIECTBOM JONOIHUTEIbHBIE
BOIIPOCHI, @ UMEHHO: HE00XOIMMO JIM PEOCHKY, B OTHOLLIEHUH KOTOPOT0O 0(OpMIISIETCsI
OIeKa, B 00s3aTE€IbHOM HOPSIKE NMPOXOAUTh N€HETUYECKOE TECTUPOBAHUE, YTOOBI
UCKJIFOUUTH ClTyyal BO3HUKHOBEHMS Pa3IMYHOIO POAA MOBEIECHUYECKUX WM IICUXHUAT-
puueckux OTKIOHeHUN? [losoKuTeNnbHBIN OTBET Ha JaHHBIM BONPOC MOI Obl MOCIHO-
cOOCTBOBaTh AKTUBHOMY BOBJICUEHMIO B IIPOLIECC POAMUTENEN U CIykO ONEKH, KOTO-
pble Obl CaMU BBICTYNAJIM MHUIMATOPAMH T'€HETHUECKOrOo TECTUPOBAHUSA JaXe B TOM
cllydae, €CIM COOTBETCTBYIOIAsl CUMIITOMATHKa y pebeHka oTcyTcTByeT. JlanHas mo-
3ULUS TTOCTYKMJIa ObI KOMIIPOMUCCHBIM MHCTPYMEHTOM 00€CreueHHsI HHTEPECOB pe-
OeHKa, BKJII0Yasi €ro NMpaBo He ObITh OCBEAOMIIEHHBIM O MOJOOHOI0 pojia Iperpaco-
JI0’KEHHOCTSIX.

3akJ/roueHue

[TonBoas urtor mpoBeneHHOMY aHanu3y cyaeOHoi mpaktuku CIHIA, aBTOpbI
OTMEYAIOT, YTO Pa3BUTHE N'€HOMHBIX TEXHOJOTMM M pacuMpeHue obnacted MCroib-
30BaHUsl JTOCTWKEHUM T€HETUKU MPHUBOIAT K POCTY HCIOJIB30BAHUS T€HETHUYECKHUX
JI0Ka3aTeNbCTB B CyJeOHOM mporecce. B 4acTHOCTH, TeHETUYECKUE JA0Ka3aTeIbCTBA
MOJIy4at0T MUPOKOE MPUMEHEHHUE B YTOJIOBHOM CYJOTIPOU3BOJICTBE ISl PEIICHHUS BO-
poca O CMATYEHUH MTPUTOBOPA MPECTYITHUKY B CITy4ae, €CIIM €ro arpecCUBHOE TOBE-
JICHHE, COTIIACHO IKCIIEPTH3€E, 00YCIOBICHO TEHETHIECKON TIPEIPACIIOIOKEHHOCTHIO.

[Tpu 3TOM aBTOPHI MOAYEPKHUBAIOT, YTO Ucnonb3oBanue JJHK npodus muma —
HETIOCPEJICTBEHHOT'0 YYacTHHKA Cy/IeOHOro mporiecca TpeOyeT coOIIoAeHUs U 3alllu-
ThI IPaB TPETHUX JIHUI, KOTOpbIe He nepenaBanu ceoe JIHK unm He gaBanu coriacue
Ha €€ HUCI0JIb30BaHNE, OT BO3MOXKHBIX 310yNOTPEOICHUN.

Anamu3 cyne6Ho# npaktuku CLIA 1o BCroah30BaHUIO TEHETUYECKUX JOKa-
3aTeJIbCTB B YTOJIOBHOM CYAOIPOU3BOCTBE JEMOHCTPUPYET PAa3pO3HEHHOCTh MOJIXO0-
JIOB CyJlell K OLICHKE pe3yJIbTaTOB I'€HETUYECKOW 3KCIEPTU3bI: HE BO BCEX CIIydasx
CyIIbU MCTIONB3YIOT MOATBEP)K/ICHHBIC JaHHbIE O TEHETHUECKOH MPeapacioIoKeHHO-
CTH JIMLIA K COBEPIICHUIO MPECTYIJICHUH B KAUECTBE OCHOBAHUS I CMSATYEHUS MpU-

'N.J. Div. Of Youth and Family Servs. v. B.G. Superior Court of New Jersey LEXIS 2185; 2013 WL
4710592. 2013.

GENETICS AND LAW 103



Tonomapesa J1.B., Copoxuna E.M. Bectank PYJIH. Cepust: FOpumaeckue Hayku. 2021, T. 25. Ne 1. C. 87-106

roBopa. IIpu 3ToM BO Bcex MpoaHATM3UPOBAHHBIX B CTAaThe CYAE€OHBIX JieslaX IeHEeTH-
yeckass MHGOpMAIMs paccMaTpuBajach M OLEHUBAJIACh CYAbSMH HCKJIIOYUTEIHHO
B COBOKYIHOCTU C JPYIMMH (hpaKTOpaMH — OKpPY>KEHHEM IOJICYJUMOI0, €ro Ipo-
LUIBIM ONBITOM COLHUAJIBHOIO B3aUMOJEHCTBUS, NEPEKUTBIMU B JETCTBE TPABMHUPY-
IOLIIMMHU cUTyanusMu. TakuM oOpazom, reHeTnyeckast HHGOpManus He SBISETCS J0-
CTaTOYHOU caMa Mo ce0e B KauecTBE OIPEENICHHs MIPEJPaCcION0oKEHHOCTH K COBEp-
IIEHUIO NIPECTYIUICHUN.

B rpaxnanckom cynomnpousBojactBe cyaeOHas npaktuka CIIA nemoncTpu-
pyeT MIMPOKOE UCIOIb30BAHNE T€HETUYECKUX AOKA3aTEIbCTB P PaCCMOTPEHUH BO-
IIPOCOB ONpE/EICHUs OTLOBCTBA U Ha3HaueHUU oneku. [Ipu sTom Bonpoc o0s13aTens-
HOCTH IIPOBEJICHUS TaKOU T'€HETHYECKOU DKCIIEPTU3BL B PSAE CIIy4aeB OCTACTCS AMC-
KYCCHOHHBIM.
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HayyHas cTaTbs

MexayHapoaHo-nNpaBoBOe perynvpoBaHue
reHeTU4YeCK1X Uccre4oBaHUN U ero UMNIeMeHTauus
B POCCUICKOe 3aKOHOOaTeNnbLCTBO

A.B. Ky6bimkun'*, C.B. Kocuixun?

! Ansokarckas xontopa «Canxrallekc» (Ne 36) KomIeruyu aJBOKaToB
«MoCKOBCKasi TOPO/ICKasi KOJIJIETHs aIBOKaTOBY,
2. Mockea, Poccutickas ®edepayus

12 Hayunas xonnabopauus «AJbsSHC NPaBOBLIX pa3paboTok B cepe renoma (LeGenDA )y,
2. Mockea, Poccuiickas @edepayus
* a.kubyshkin@gmail.com

AHHOTaINUA. AHATH3UPYIOTCS aKTyalbHBIE BOIPOCH MEXKIYyHApOIHO-TIPABOBOIO PETYIHPO-
BaHHUs T'€HCTHYCCKHUX I/ICCJ'[e)IOBaHI/Iﬁ, MMPOBOAUTCA CpaBHI/ITCHBHBII\/’I aHaJIM3 ABYX TpymI MEXKIAYyHapoOId-
HBIX aKTOB, PEryIHPYIOIINX OTHOIICHHUS, CBA3aHHBIC C TCHCTHYECKIMH HCCIIEIOBAaHUSIMH U IIpUMEHe-
HHUEM HX PE3YJIbTAaTOB — II0 BOIIPOCAaM CO3JaHUs, MIPUMCHCHUSA U 060p0Ta TE€HETHUYCCKH MO}II/ICI)I/H_H/IpO-
BaHHBIX OPTaHU3MOB (KPOME YeJIOBEKa), U OTHOCHTENHHO M3y4YEHHs TeHOMa YeJIOBeKa M MPUMCHEHUS
UX pe3yNbTaTOB. 3aTParuBalOTCsl BOMPOCH 00BEKTOB M METOIOB PETYIHPOBAHUS T'€HETHUECKUX HCCIIe-
JIOBaHMIi, OajlaHCa MHTEPECOB KaK OCHOBBHI IPABOBOTO PETYJIHPOBAHMS OOLICCTBCHHBIX OTHOLICHHI
B cdepe TeHOMHBIX HCCIeNOBAaHHH, PacCMaTPHBAIOTCS MOAXOABI K OOeCHEeYeHHI0 OajlaHca YacTHBIX,
IPYIIIOBBIX W OOIIECTBEHHBIX (ITyOIMYHBIX) HHTEPECOB. ABTOPHI, pacCMaTpUBas MoJoKeHus: KoHBeH-
UM O 3aIIUTe MPaB YeNOBEKa W YEIOBEYECKOTO JOCTOMHCTBA B CBSI3U C NPHMEHEHHEM JOCTIDKCHHUM
OMOJIOTMY M MEAMIUHEL, CTaBAT BONPOC O HEMOIYCTUMOCTH IOPHIMYECKOTO IPOTUBOIOCTABICHUS 3a-
IIMTHI IIpaB YellOBEKa M MHTEPECOB HAYKH M OOILIECTBA B IIEJIOM, a TaK)Ke BBIIBHIAIOT IPEUIOKEHUS 00
MUMIUIEMECHTALMH Psia MEXKIYHAPOIHBIX HOPM B POCCHICKOE 3aKOHOAATENBCTBO H €ro AaJIbHEHIIIEM CO-
BEPLICHCTBOBAHHH, O IPUMEHEHUH TEXHOJIOTHH OJIOKYEHH B TEHETHUECKUX MCCIIETOBAHHSIX.

KuroueBble cjioBa: OanaHc MHTEpecoB, OMOpa3HOOOpa3ue, OJOKYEHH, TeHOM, TeHETHYECKHE
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BBenenue

He Oyner mpeyBenuueHHeM CKa3aTh, YTO T€HETUYECKUE UCCIIEOBAHUS B IO-
ClIleZIHEeE BpeMsl SIBISIOTCS OJHUM M3 BaKHEHWINX HANpPaBICHUN pa3BUTHS HAYYHOM
MBICTH. Pe3ynpTaThl reHeTHYECKUX HCCIEIOBAHUI SIBISIOTCS MPEAMETOM HIMPOKOTO
00CyX/leHHsI, IPUYEM HE TOJBKO HAa YPOBHE YUEHBIX, HENOCPEACTBEHHO 3aHHUMAlO-
[IMXCSl YKa3aHHOHM MpOoOJIeMaTHKOM, HO M Ha YPOBHE OOIIECTBEHHOCTH. Takol MHTe-
pec 00ycioBiieH OypHBIM Pa3BUTHEM I'€HETUYECKON HAyKU U HE TOJIBKO B TEOpETHYe-
CKOM IUIaHE, HO U Ha YpPOBHE NpakTU4YeCKOW peanusanuu. Bce 310 0OycnaBinBaeT
Ype3BbIUAIHYIO0 aKTyaTbHOCTh MPABOBOTO PEryJIUPOBAHMS OOIIECTBEHHBIX OTHOIICHUI
B c(epe reHOMHBIX MCCIIEJOBAHUI U, B YACTHOCTH, MEXyHapOAHO-IIPABOBOI'O PEry-
JUPOBAHUS U UMIUIEMEHTAIIMY MEXIyHApOIHO-TIPABOBBIX HOPM B HALIMOHAJILHOE 3a-
KOHOJIaTeIbCTBO, YEMY U TOCBSIIEHA HACTOsAMIas paboTa.

O npaBoOBOM PEryJIMPOBAHUYN ICHETHUECKUX MCCIIEIOBAHUM, a TAKXKE O CTaTyce
1 000pOTE UX PE3yNIbTATOB, HANMCAHO YK€ T0BOJIILHO MHOTO. Tak, B )kypHaine Nature 3a
MOCIIEIHNE J1Ba Tofa ObUIM OMyOJMKOBAaHBI HEKOTOPBIE CTaThbH, YKa3bIBAIOIIME HA He-
JIOCTATOYHOCTh PETYJIMPOBAHMS OOIACTH TEHETHYECKUX HCCIIeNoBaHuit . Psj crareit
MIOCBSIIIEHBI TIOUCKY OanaHca MeXIy MyOJUYHBIMH MHTEPECAMH M 3aIlUTON YaCTHBIX
unrepecoB (Hodge, Samuel, 2018; Machado, Silva, 2019; Nwawuba, Mohammed,
2020; Samuel, Prainsack, 2018). Bmecte ¢ Tem mpecTaBieHHbIE HCTOYHUKU OTIHYA-
I0TCSI, KaK MPaBUIIO, ONPE/ICIEHHON OrpaHMYeHHOCTHIO, aBTOPBI, KaK MPAaBHUJIO, aHAJIH-
3UPYIOT MO0 3aKOHO/IATEIBCTBO CBOEH CTpaHBbl, TNO0 MEKTYHAPOIHBIE AKTHI.

3 Germline gene-editing research needs rules. Nature. 2019 Mar; 567(7747):145. doi: 10.1038/d41586-019-
00788-5), (NIH supports call for moratorium on clinical uses of germline gene editing. Nature. 2019 Mar;
567:175. Doi: https://doi.org/10.1038/d41586-019-00814-6); (Genome-edited baby claim provokes interna-
tional outcry Nature 563, 607—-608 (2018 doi: https://doi.org/10.1038/d41586-018-07545-0).
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B Poccuu takke BBIILIO HEMAJIO paboOT, B TON WJIM MHOW CTETNEHHU 3aTparuBa-
rorux u3ydaemyro Hamu teMatuky (Kalinichenko & Nechaeva, 2019; Kalinichenko
& Ponomareva, 2019; Kalinichenko, 2019; Sergeev & Mokhov, 2019). ITpu stom
MOXHO 3aME€TUTh, YTO BEChMa HOCTOP'IHBIG pa6OTBI, BBIIIOJJTHEHHBIC HMCHHO M TOJIBKO
TeHETUKaMM, 1I0J]4ac HE BIIOJHE OCHOBATEIbHbI FOPUANYECKH, OTPAHUUUBAOTCS JIHUIIb
MIOCTAHOBKOH Mpo0isieM B 3TOH cdepe, a cTaThbH IOPUCTOB, CIIy4aeTCsi, HEIOCTATOYHO
(YyHIMPOBAHBI C TOUYKH 3PEHUS] TEHETUUECKUX HCCIIEJOBAHUM.

Mexay TeM HOBBIE BBI30BBI TPEOYIOT OTBETA, KaK OT KOHKPETHBIX IOCY-
JapcTB, TaK U OT MUPOBOTO COOOIIECTBA, (POPMYIUPOBAHHS COBPEMEHHBIX STHKO-
MPaBOBBIX MOAXO0/I0B, HAMPABICHHBIX Ha 00ECIIeYeHHEe KOHTPOJIS B cepe nccaeaoBa-
HUIl TeHOMa IIpU COOJIIOACHUY NIPaB YelloBeKa, 00ecreueHn 0€30IacHOCTU U COXpa-
HEHUSI BOBMOXKHOCTH JIJISl Pa3BUTHS HAYYHO-TEXHUYECKOTO Mporpecca. DTh MmpoodIie-
MBI IPUHUMAIOT 0COOYIO aKTyaJIbHOCTh B CBSI3M C B3AThIM Poccueil kypcoMm Ha mpo-
BeJleHHe MACIITaOHBIX TEHOMHBIX MCCIIeI0BAHHIL",

MeTrononorn4eckoi OCHOBOM HCCIENOBAHUS, IOMUMO MATEPUATMCTUIECKOU
JAUAJICKTUKH, ABIAIOTCA o6meHaquLIe U CIICHUAJIBHBIC METOAbl HAYYHOI'O IMO3HAHUL.
Taxke, MOCKOJBKY MCCIEI0BAaHUE HOCUT MEXAMCLUIIMHAPHBIA XapakTep, IpH MO~
TOTOBKEC IIMPOKO MCIOJb30BAINCH CI/IHCPFCTI/I‘ICCKI/Iﬁ MCTOJ U METOJ KOHBEPTCHI WU,
MO3BOJISIOIINE OOBEAUHUTH JOCTOMHCTBA KaK €CTECTBEHHO-HAYUYHBIX METOOB, TaK
U TYMaHUTApHBIX METOAOB HCCIIEIOBAHMS JUIsl MAaKCUMAJIBHOTO BBIIOJHEHMS 3a/1a4
U IOCTHXKEHUS 1IeJIel uccie10BaHus.

IMocranoBka npodJieMbl. O0BEKTHI H METOAbI MEKIYHAPOHO-TIPABOBOT0
peryJinpoBaHusl reHeTHYeCKHX HCCIeI0BAHMN

B Hacrosiee Bpemsi MEKIYHapOIAHBIE aKThbl, PETYJIUPYIOLIUE OTHOLIEHUS,
CBSI3aHHBIE C TEHETHMYECKHMMHU HCCICJOBAHUSMH W TNPHUMEHEHHEM WX Pe3yJIbTaToB,
MOYHO YCJIOBHO OG"I)CI[I/IHI/ITB B JIBC TI'pyIbl: OAHA I'pYyIIla aKTOB HaIlpaBJICHA Ha
(opMHpOBaHUE PETYISITOPHON Cpeabl Ul OOLIECTBEHHBIX OTHOIIEHUI B cdepe co-
3[aHUs, IPUMEHEHHSI H 000pOTa Ir'eHeTHYSCKH MOAN(DUIIMPOBAHHBIX OPraHU3MOB (32
UCKITIOYEHHEM YeJIOBeKa), BTOpasi IPyIa MeXIyHapOJHBIX aKTOB — HallpaBlicHa Ha
(hopMHpOBaHUE PETYISATOPHON Cpelbl Uil OOIIECTBEHHBIX OTHOIICHUH, CBS3aHHBIX
C TEHOMHBIMHU HCCJICJOBAaHUSAMH, KACAFOIIMMUCS YelIOBEKa, PEMPOAYKIHH YeTOBeKa,
COXpaHEHHUS M 00OpOTa COOTBETCTBYIOIIETO T'€HETHYECKOTO MaTepuaia, o0pabOTKH
TeHETUYECKOW MH(OpMAIK, BO3MOKHOCTH KOMMEPYECKOTO UCIIOJIb30BAaHHS PE3YyIIb-
TaTOB T€HOMHBIX UCCJICJIOBAHHUN B yKa3aHHBIX cepax U JPYyrux OOMIECTBCHHBIX OT-
HOHICHI/Iﬁ, CBA3AaHHBIX C HAYYHBIMHU HCCJICAOBAHHUAMU U MCIAUIMHCKUMU MAHUITYJISA-
LUSIMH C TEHOMOM Y€JIOBEKa.

4 BJ'IaﬂI/IMI/Ip HyTI/IHI Hay'-lHI;IfI TMOTEHIHAJI MO3BOJIIET OPraHnu30BaTh B Poccun MaCI_[ITaGHLIe TCHOMHBIC HCCJIC-
nosanus / Mensectauk. [lopran poccuiickoro Bpada. Jloctymso: https://medvestnik.ru/content/news/Vladimir-
Putin-nauchnyi-potencial-pozvolyaet-organizovat-v-Rossii-masshtabnye-genomnye-issledovaniya.html (gara
obpamenus: 03.12.2020).
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[lepBas rpynma Bkiatoyaer KoHBEHIMIO O OMONOrMYECKOM pa3HOOOpas3uw,
npuHATOol ¢ yyactueM Poccuu B Puo-ne-XKaneiipo 1992 rona® (nanee — Koupenius
0 OmojoruyeckoM pasHooOpaszum) u KapraxeHckuii MpoTOKoN 1Mo 6no0e30macHOCTH
k Konsenuuu o 6uosormdeckom pazHoobpasuu (Monpeans, 29.01.2000)° (nanee —
Kapraxenckuii mpoTokoi), KpOME TOTO, ONPEEIIEHHOE 3HAYEHHE MMEIOT MEKIyHa-
pOIHBIE aKThl MSTKOrO MpaBa, MpHHATHIE B paMkax paborel Kommccun Konekca
AnumenTapuyc’.

Uro xacaercs BTOPOW TpyNIBI, TO CUTyallWs B HEW HE Tak ONHO3HAa4Ha. Ha
YHHUBEPCAJIBHOM YPOBHE OTCYTCTBYIOT IOPUAMYECKH 00s3aTeIbHbIE JTOKYMEHTHI, IO-
CBSIIIEHHBIC TPABOBOMY DETYJIMPOBAHUIO T€HOMHBIX MCCIIEOBAHUM, YTO IPHUBEIO
K TeHJeHINH (OpMUpPOBaHHS MEXTyHAPOAHBIX CTAaHAAPTOB B yKa3zaHHOH cdepe m1bdo
MyTeM NPUMEHEHUS U CBOEro Poja aJanTaluy OOLIUX NPUHIMUIIOB 3alUThl MpPaB ye-
JIOBEKa K cepe reHOMHBIX MCCIIeI0BaHUi, JINOO uepe3 HOPMbI, COAEepKaIIUecs B aK-
Tax «MSTKOTO TMpaBay. BmecTe ¢ TeM OTCYTCTBHE Mep Mo oOecredeHnio 0e30macHo-
CTH Ha TJI00aTbHOM MEXAYHAapOAHO-TIPABOBOM YpPOBHE B JaHHOU cdepe sBIsSETCS
CYILIECTBEHHBIM MPO0OEIOoM B peryiaupoBaHuu. Ha pernoHaibHOM ypoBHE B pamKax
Cosera EBponbl IpUHAT €IMHCTBEHHBIN MEKIYHAPOIHBINA JOTOBOP, MOJIOKEHUS KO-
TOPOTO HEMOCPEACTBEHHO ITOCBSIICHBI T€HOMHBIM HCCIeNoBaHUsIM — KoHBeHIS
0 3aIUTe MPaB YeJIOBEKA U YEJIOBEYECKOTO IOCTOMHCTBA B CBSI3H C IPUMEHEHUEM JI0-
CTHKEHHU Ononoruu U MeauuuHbl: KOHBEHIMS O MmpaBax 4yeloBeKa U OMOMEIUIIMHE
(ETS Ne 164), npunsras Coserom EBponsl B anpene 1997 . B Obeno®.

Obpamiaer Ha ce0s BHUMaHUE TO OOCTOSITEILCTBO, YTO OOBEKTHI MPABOBOTO
peryMpoBaHMs YKa3aHHBIX JBYX IPYIN MEXAYHapOAHbIX aKTOB YaCTUYHO COBIAja-
10T, MYCTh U HECKOJBKO OTJIMYAIOTCS IO aKIEHTaM M HamlpaBIeHHOCTH. Tak, aKThl,
OTHOCSIIMECS K TMEpBOU rpyrme, 00bEKTOM MPaBOBOTO PETYIMPOBAHUS HMEIOT HE
TOJILKO COXpaHEHUE OMOJIOTMYECKOTO pazHOO00pa3wsi, HO M 3alUTy U OOecTieueHue
3I0pOBBS YEIIOBEKA, YTO MPSAMO CIeAyeT Kak n3 KoHBeHIMH 0 OMOIIOTHYECKOM pa3-
HOOOpa3muu, Tak W u3 KapTaxeHCKoro MpoTOKoma. AKTHI, OTHOCSIIMECS KO BTOPOM
rpymnIe, UMEIOT HEMOCPEICTBEHHBIM OOBEKTOM IpaBa M CBOOOABI YEJIOBEKa MpHMe-
HUTEIBHO K cpepe reHOMHBIX UCCIIeI0OBaHUH.

HecMoTps Ha pa3nuyHyr0 HamnpaBlICHHOCTh MEKIYHAPOAHBIX aKTOB IEPBOM
Y BTOPOM Ipymil, 0 MHEHUIO aBTOPOB, CIEAYET AOMYCTUTh, YTO OCHOBBI MEXaHU3MOB
MPABOBOTO PETyJIUpPOBaHUA B cepax MepecedeHus] NpeMETOB MPaBOBOIO PETYIHPO-
BaHMs IOJDKHBI OBITH CXOKUMHU. MeXy TeM nanee OyZeT MoKa3aHo, YToO 3TO HE BCeraa

5 Konsenuus o 6MosoruueckoM pasHooopasuu // Cobpanue 3akoHonaTebetsa PO, 6 mas 1996 r. Ne 19. Cr. 2254,
6 Kapraxenckuii mpoTokon o 6uobe3onacHoctu kK KoHBeHIMH 0 Onojormdeckom pazHoobpasun. JJocTynHo:
https://www.un.org/ru/documents/decl_conv/conventions/pdf/cartagena.pdf (zara o6pamenus: 03.12.2020).

" Kopexc Amumentapuyc. Jloctynno: http://www.fao.org/fao-who-codexalimentarius/ru/ (nara obpamenus:
05.12.2020).

8 Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Applica-
tion of Biology and Medicine: Convention on Human Rights and Biomedicine. Available from: https://rm.
coe.int/168007¢f98 [Accessed 5" December 2020].
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TaK, ¥ OTYaCTU HECXOACTBO OCHOB MEXaHU3MOB IIPAaBOBOI'O PEryIMPOBAHMA IIPU Ya-
CTUYHOM COBIAJE€HUN 00BEKTOB CHIXAET 3(P(HEeKTUBHOCT MPABOBOTO PEryIMPOBAHUSL.

B HacrosmeMm wucciaenoBaHuu OyneT NPOBEIAEH aHAIU3 MEXIYHapOIHO-
[IPaBOBOI'O PEryJUPOBAHUSA B PaMKaxX NEPBOW M BTOPOMl IPYII MEXKTyHAPOIHBIX aK-
TOB, II0 UTOI'aM KOTOPOT'O OYEBU/IHA HEOOXOIUMOCTh CONIMKEHUSI METO/I0B IIPAaBOBOTO
pETYJIMPOBAHUS COOTBETCTBYIOIINX OOIECTBEHHBIX OTHOLICHUH.

O0ecneyenne 0anaHca HHTEPECOB KaK OCHOBA NIPABOBOI0 PeryIUpOBaHUsI
0011eCTBEHHBIX OTHOLIEHMIT B c(hepe reHOMHBIX MCCJIeJ0BAHU

[IpoTuBOMOCTaBIEHNE KU3HHA U 3JI0POBBS YEJIOBEKA C OJTHOM CTOPOHBI U WH-
TEPECOB HAYKH M OOIIECTBA C IPYrod CTOPOHBI MPUBOAMT K HETaTUBHOMY 3(hdeKTy
B JIIOOOM ciTydae, Kakoi Obl U3 MHTEPECOB HE CTaBWIICS BO IiaBy yria. [IpemcraBis-
eTcsl, 4To obecrnedyeHre OalaHca MHTEPECOB KaK MPaBOBOE, TAK M OPTaHU3AIMOHHOE
MOXET PaccMaTpUBAThCS KaK OCHOBA MPABOBOTO PETYIMPOBAHMSI B pacCMaTpUBACMOM
cdepe, T0ITOMY XOTENOCh ObI HEMHOTO OCTAHOBUTHCSI HA ’TOM BOTIPOCE.

Nutepec xapakrepusyercsi Kak HEYTO OOBEKTUBHO 3HAYUMOE, HYKHOE JUIsl HH-
JMBU/A, KOIIEKTUBA, 00ImecTsa U T.0°. [Ipu 5TOM MHTepec B MPaBe CIyXKHT €ro Bak-
HEWIIMM paBooOpa3yonmM 1 npaBopeanusyronmm gakropom (Kosarenko, 2007:157).

[IpumennTenpbHO K paccMaTpuBaeMoil cepe MOKHO BBIIEIUTH TPH yPOBHS
WHTEPECOB IO CTENCHH UX OOIIHOCTH — 3TO YaCTHBIC HHTEPEChI, HHTEPECHI TPYIIIO-
BbIC U OOIITHE WJIH, UHBIM CIIOBOM, ITyOJUYHBIC HHTEPECHI.

B uuciie 9acTHBIX HHTEPECOB MPEXKIE BCETO HEOOXOAUMO OTMETHTHh HHTEPECHI
KOHKPETHBIX JIIOJIeH, YaCTHBIX JIMI], KOTOPbIE B paMKaxX paccMaTpuUBaeMbIX OOIIe-
CTBEHHBIX OTHOIICHUI MOTYT BBICTYyNaTh B Pa3IMYHBIX KayecTBaX — IMAIUCHTA,
y4YaCTHMKA Hay4HbIX uccieaoBaHuil u T.. [IpencraBisercss 4To OCHOBHOM, HOpUAM-
YECKM 3HAYMMOM HampaBICHHOCTHIO, BEKTOPOM YaCTHBIX MHTEPECOB SIBIISIETCS 00ec-
MEeYeHNE WHANBHUIyAIbHBIX TPaB U CBOOO]I YACTHBIX JIUII.

[IpuMeHnTENHHO K TPYIIOBHIM HHTEPECAM MOYKHO Ha3BaTh B KaUECTBE CyOb-
€KTOB MHTEPECHI PA3IMYHBIX COIMATBHBIX TPYII MU TPYMIIOBBIX COITUAIBHBIX HTPO-
KoB. B paccmaTpuBaeMoii cepe B UHMCIIe TAKOBBIX MOKHO Ha3BaTh, HAIIPUMEp, HHTE-
pecsl OM3Heca, MPeANPUHUMATENICH, B T.4. KPYITHBIX MEIUIMHCKUX W/WIH (hapMarieB-
TAYECKHUX KOPIOPAIHA, KOTOPBIE XapaKTePU3YIOTCS CAMOCTOSITEIbHON HAMPaBIEHHO-
CTBI0, TIPEKJIEC BCETO Ha MAaKCUMAJIbHOE M3BJICUCHHE TTPUOBUIM U 3a4acTYI0 BCTYIAOT
B MPOTHUBOPEYHUE C MHTEPECAMH YACTHBIX JIMI] M JJAXKE C MyOJIMIYHBIMU UHTEPECAMH.

[TyGnu4HbIe HHTEpECH MOXKHO aTpuOyTHPOBATh FOCYIAPCTBY, EJIBI0 KOTOPO-
ro JOJDKHO SIBIATHCA, TIPEXKIE BCEro, oOecreyeHne CTaOMIbHOCTH M 0€30MacHOCTH
pa3BuTHs O0IIECTBa, MOAAEP)KAaHNE OOIIECTBEHHOTO KOHCEHCYCa W PaBHOBECHUS, UTO
U OTIpEeJIEeTISieT HAITPABJICHHOCTh, BEKTOP MHTEPECA B 3TOM CIIydae.

9 dunocodcekuii ciosaps / nog pex. U. T. ®pososa. M.: ITonmurusaar, 1980. 445 c.
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Takum 06pa3om, OUeBHIHO HAIUYME KAaK MUHUMYM TPeX YPOBHEH MHTEPECOB,
KOTOpBIE 3a4acTyl0 BCTYNAIOT B IPOTUBOPEUYHE MEXYy COO0H U HYKAAIOTCSI IPU 3TOM
B HaXOXKJCHUU OajaHca.

ITpexncraBinsieTcsi, 4TO MpU ONPENEICHUN MOAXO0A0B K ONpe/eeHnto OanaHca
MHTEPECOB B 3TOM CIIy4ae HEOOXOAUMO YUUTHIBATh CIEAYIOLINE (PAKTOPHI.

1. JlunamMHuHOE pa3BUTHE PETYIUPYyEeMOH cdepbl OOIIECTBEHHBIX OTHOIIE-
HU, 00yCJIOBICHHOW B3pBIBHBIM PAa3BUTHEM TEXHOJOTHH B chepe TeHOMHBIX HCCIIe-
JIOBAaHUU B IIOCIIETHEE BPEMSL.

2. Upe3BbluaiiHyI0 4yBCTBHTEIBHOCTh COOTBETCTBYIOIIEH cepbl 0OIIecTBeH-
HBIX OTHOUICHHUH, B TOM YHCJIE€ IPUMEHHUTENBHO K KOHKPETHOMY YEJIOBEKY, OCOOEHHO
€CJIM BECTU peub O FTeHOMHBIX HUCCJIEJOBAaHUAX B c(pepe penpoayKIHH YeI0BeKa.

3. 3HauuTeIbHOE YKMCIO OTHOLIEHUH MEXAy CyOBeKTaMU pa3IM4yHBIX IOCy-
JIApCTB B paccMaTpuBaeMoi cdepe 00IIeCTBEHHBIX OTHOIIECHUH.

4. TecHas cBsI3b paccMaTpuBaeMoi cdepbl 00IIECTBEHHBIX OTHOLICHUH C Mpa-
BOM IIpaB YE€JIOBEKA KaK CaMOCTOSITEIbHOM OTpaciiblo MEX1yHAPOJHOIO MpaBa.

5. 3HauuTEIbHOE BIMSHUE STHUKH U MOpPAIM HAa OOILECTBEHHbIE OTHOLICHUS
B paccMaTpuBaeMoi cgepe.

VYuuThiBas ykazaHHbe (DAaKTOpPBI, MOXKHO CAEIATh MPEANOJIOKEHNUE, YTO IS
obecrieyeHns1 GalaHCa YaCTHBIX, TPYMIIOBBIX M OOIIMX MHTEPECOB HEOOXOAMMO yCTa-
HOBJICHHE JOCTATOYHO YETKUX U pa3pabOTaHHBIX HOPM B MO3UTHBHOM IIpaBe, B TOM
Yucae U Ha YPOBHE MEXKAYHAPOJHOIO IpaBa M MpaBa MEXIoCylapCTBEHHBIX HHTE-
IpalOHHBIX 00pa30BaHMM, HEOOXOAMMO UCIOIb30BAHNE CUMOMOTUYECKOTIO Peryis-
TOpa, BKJIIOYAIOIIEro KaK MPaBOBble HOPMBI, TaK U HOPMbI MHOM COLMAILHON MPHUPO-
abl. Kpome Toro, HeoOXoquM 3acily’KUBAIOIUI JOBEpUsl HAJEKHBIH MEXaHU3M, KO-
TOpBIN OBl IO3BOJIMII OMEPATUBHO pa3pellaTh BO3HUKAIOIINE BOIPOCH! U MIPOTHUBOPE-
YHsl KaK 3THYECKOr0, TaK U IPaBOBOTO XapakTepa.

MexayHapogHO-IPABOBOE PEryJTHPOBAHNE BOIPOCOB CO3XAHUS
H 000pOTa TeHHO-MOAN(PUIMPOBAHHBIX OPraHU3MOB WJIM NPOAYKIMH,
colep:kameil TAKHe OPraHu3Mbl

OcHoBa JuIs MPaBOBOTO PETYJIUPOBAHUS pacCMATPUBAEMBIX BOIPOCOB ObLia
3asioxkeHa B [leknapanuu Puo-pe-XKanelipo mo OKpyXarowmled cpeie W pa3BUTHUIO
(ITpunsta Kondepenmumeit OOH mo oxpykaromieid cpeiae W pa3BuTuio, Puo-ne-
XKamneiipo, 14 utonsa 1992 roga) (Bekyashev & Khodakov, 1996), cormacuo [Tpunim-
my 15 KOTOpoil B LIEsAX 3alUTBl OKPY>KAIOIIEH Cpelibl TOCYyIapcTBa B COOTBETCTBUU
CO CBOMMH BO3MOYKHOCTSIMU IIMPOKO MPUMEHSIOT MPUHIMII NPUHATHS MEp MNpeo-
CTOPOXKHOCTH. B Tex ciydasx, Korja CymecTByeT yrpo3a cepbe3HOro Wi HeoOpaTH-
MoOro ymiep6a, OTCYTCTBHE MOJTHON HAayYHOW YBEPEHHOCTH HE HCIIONB3yeTCs B Kaue-
CTBE NMPHUYUHBI JJIS1 OTCPOYKU MPUHATHS SKOHOMHUYECKH 3(P(PEeKTUBHBIX Mep MO mpe-
OYTIPEXKICHUIO YXYIIEHNS COCTOSTHUS OKPY’KAIOLIEH Cpeibl.

Pa3Butne 3TOrO mMpHHIMMNA 3aj0keHO oTyacTH B KoHBeHIMu o Omoioruye-
CKOM pa3HooOpa3uu, H, B eme Oonbmiei cteneHn — B KapTaxeHckoM mpoTokoe
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(Doronina & Levitskaja, 2006:18-24). Pasymeercsi, KoHBeHIHMsI 0 OHOJOTHUECKOM
pa3HooOpa3uu, npuHaATas B Hauasue 90-x ro/10B, B OCHOBHOM HaIlpaBJIeHa Ha PETyJIH-
pOBaHME UHBIX MPOOJIEM, YEM Pe3yJIbTaThl HCIOIb30BaHU OMOTEXHOJIOT UL, polieM
JBaJIIaTOro, a He ABAJLAaTh MepBoro Beka. OMHAKO yKe B HEH 3aKperuieH psij Bax-
HEWIIMX MPUHIKIOB, PETYIMPYIOIUX B TOM YUCIIE BOMPOCH obecrieueHus Oe3omnac-
HOCTH IIPOAYKI MU, HOHy‘IeHHOﬁ C IPUMCHCHHUEM FeHHO-MO}II/I(bI/IHI/IpOBaHHBIX opra-
HU3MOB HJIN conepncamel‘/'l TaKU€ OpraHru3Mbl.

Cornacho ct. 19 Konsenuuu, myHkT 3, CTOpOHBI paccMaTpuBaOT HEOOXOAU-
MOCTb M YCJIOBUS NPUHATHS Mep, BO3MOXKHO, B (popMe IPOTOKOJIA, BKJIIOYAs, B 4acT-
HOCTH, TpeiBapuTeIbHOe 00OCHOBAaHHOE COIJIacHe, MO pa3paboTKe COOTBETCTBYIO-
KX Mpolenyp B obnactu Oe30macHOW Mepenadu, MCHONb30BaHUS U MPUMEHEHUS
TIOOBIX JKUBBIX M3MEHEHHBIX OPraHU3MOB, SBISAIOMINXCSA PE3YJIbTaTOM OHOTEXHOJO-
MU U CIIOCOOHBIX OKa3aTh HEOJIArONpPUSTHOE BO3JEHCTBUE HA COXPAHEHUE U YCTOM-
YUBOE MCIOJB30BaHUE OMOIOTUYECKOTO Pa3HO00pasHs.

Kaxnas Joroeapusatomiasicsi CTOpoHa NpeaoCTaBIIsieT HEMOCPEACTBEHHO WM
TpedyeT OT 1000ro GU3MUECKOro WIH IOPUANYECKOTO JIMIA, HAaXOAS[IIEerocs Mojl ee
FOPUCAMKIINEH W TPEIOCTABIIAIONIETO YIMOMSHYTBIE OPTaHW3MBI, TIepeaadn 00
uMeromeiicss nHpopManuu O TPaBUIIAX HCIIOJB30BAHUS M TEXHUKE OE30MacHOCTH,
ompezessieMbix Takoil JloroBapuBaromieiicss CTopoHOI npu paboTe ¢ TaKMMHU Opra-
HU3MaMH, a TaKxke 1000 uMeroieics HHGOpMaIuy 0 MOTEHIIMAIBHO BPETHOM BO3-
JEUCTBUM COOTBETCTBYIOIIMX KOHKPETHBIX OpPraHu3MOB ToW JloroBapuBaromiencs
CropoHe, B KOTOPYIO BBO3SITCS 3TU OPraHU3MBI.

[Tonoxenus KoHBeHIIMM B 4yacTU BONPOCOB OMOOE30MACHOCTH, B YaCTHOCTH,
YIOMSHYTBIX B CT. 19, Ob111 ostpoOHee yperynupoBaHsl B KapraxeHCKOM IPOTOKOJIE
ot 29 suBaps 2000 rona, BcrynusiieM B cuiry 11 centsiopst 2003 rona.

Cornacho ct. 1 nens [IpoTokosna 3akitoyaeTcsi B CONEHCTBUU 00ECIICUECHUIO
Ha/IJISKAIIEr0 YPOBHS 3allUTHl B 001acTu Oe30macHoi nepemayn, oOpabOTKH U HC-
MMOJIb30BaHHUA KHUBBIX U3MCHCHHLIX OPraHMU3MOB, SBJIAIOMIUXCA PE3YJILTATOM IIPHUMC-
HEHUS COBPEMEHHON OMOTEXHOJOIMH M CIIOCOOHBIX OKa3aTh HEOJIAronpusTHOE BO3-
JCHCTBHE HAa COXPaHEHHE U YCTOHUMBOE HMCIOIb30BaHHE OMOJIOIMYECKOro pa3HO00-
pas3us, C y4eToM TaKXKe PUCKOB Ui 370pOBbs YeJIOBEKa U C YAEICHHEM 0CO00ro
BHUMaHHs TPAaHCTPAaHUYHOMY HEepEMEIIECHHIO.

ITpu sToM aBTOpHI [IpoTOKONA CCBHUTAIOTCS Ha YNMOMSHYTHIH Hamu [IpuHImwn
MIPUHATHUS MEp MPENOCTOPOKHOCTH, conepxkamuiics B [Ipunnune 15 [lexnapaunu Puo-
ne-’Kanelipo 1o oKpysKaroliei cpeie ¥ pa3BuThio. Takum 00pa3oM, 3TOT IPUHITHI, pa-
Hee OTPaKeHHBIN B JJOKYMEHTE PEKOMEHIATeIbHOr0 XapakTepa, Bce 0oblie mpruoodpe-
TaeT HOPMATHUBHbIH MIPAaBOBOI XapaKTep, CTAHOBACH OOIIUM IIPUHLIUIIOM MEXKITyHapOA-
HOro 3Kosornyeckoro npara (Bekyashev, 1997:146-152; Kalinichenko, 2003:565).

DT0 00CTOSTENBCTBO BaXKHO, NMOCKOJIBKY O3HAYaeT, YTO HMPUHLUI IPUHATHUS
Mep MPEeAOCTOPOKHOCTH 110 MEPE PACIIMPEHUS €ro NPUMEHEHUs] B HOPMaTUBHOM Ka-
YEeCTBE JOJDKEH YyUMTBIBATbCA KaK PEryJIATOPHBIA B MEXIYyHapOJHBIX OTHOILICHUSX,
B YaCTHOCTH — IIPU 3aKJTIOYCHUH JPYTUX MEKIYHAPOAHBIX JOTOBOPOB, a TAKKE M BO
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BHYTPHUIOCYIapCTBEHHOM HOPMOTBOpYECTBE B cepe O0mode30macHoCTd U 000poTa
TeHeTHYEeCKU-MOU(DUIIMPOBAHHBIX OpraHu3MoB. IIpu 3TOM ompezneneHHe KOHKpET-
HOT'O BOIUIOLIEHUS 3TOTO NPHUHLKIA, HAOOP KOHKPETHBIX MEP — CYBEPEHHOE IIPAaBO
KaX/10T0 rocy1apcTBa.

Jlpyroe neno, 4To BOIPOC O TOM, HACKOJBKO LEJIOCTHO U 3(h(HEeKTUBHO BO-
IUIOIEH HPUHIMII MPUHATUS Mep MPEJOCTOPOXKHOCTH B MEXAaHU3Max, MPEeayCcMOT-
penHbIx KapraxeHckuM mpoTokosom, octaercs quckyccrnoHHbM (Kovalev, Stepanov
& Burnasov, 2019:119-133).

3ameTuM, 4TO Ha ceroAns B KapraxeHckom npoTokose yyactByeT 173 cropo-
HBI, TO €CTh a0COIOTHOE OOJBIIMHCTBO TOCYAPCTB MUpPA (HAIOMHUM, YTO YJICHAMHU
OOH sBustoress 193 rocymapersa)'®. ITpumeuaTensHO, 4TO U3 KPYMHBIX TOCYIAPCTB
B KapraxeHCkoM mpoTOKOJj€, 04EBUHO, IO Pa3HBIM IPUYMHAM, HE YYaCTBYIOT CEro-
nus CLIA, Poccust u Asctpanus™. BMecte ¢ Tem, B cuily MIMpOYaiilero reorpadu-
YEeCKOro 0XBaTa, He OyAeT OMMOKOM yTBEpKAaTh, YTO MMEHHO HOpMBbI KapTaxeHcko-
ro IPOTOKOJIA COAepKaT (OPMHUPYIOLIMICS CEroHs MUPOBON KOMIIPOMHUCC B OTHO-
[ICHUH TTPaBUII OMOOE30MaCHOCTH.

[IpencraBisiercss HEOOXOAMMBIM OTMETHTH HECKOJIBKO aCIIEKTOB:

KapraxeHckuii mpOTOKOI JETUT BCE M3MEHEHHBIE OPTraHW3MbI Ha JIBE OCHOB-
Hbl€ KaTErOpuu B 3aBUCUMOCTU OT NpEJHA3HAYEHUS: OJHA — JJI1 MUHTPOAYLMpPOBa-
HUS B OKPY)KAIOILYIO Cpely W JApyras — Jjsi HEMOCPEICTBEHHOIO HCIOJb30BaHUS
B KQ4eCTBE MPOJOBOJILCTBHS WIM KOpMa UM It 00pabOTKH.

Jns 3tux AByx kareropuil KapTaxeHCKMM IPOTOKOJIOM IpPeayCMOTPEHBI Me-
PBI IPEJOCTOPOKHOCTU PA3HOM CTENEHU MHTEHCUBHOCTH: JUIsl IEPBOM KaTETOPUH Me-
pBI IPEOCTOPOXKHOCTU O0JIee 3HAUUTEIIbHbIE, IPSIMO TOMMEHOBAHHBIE KAaK IPOLEIY-
pa 3ab1aroBpeMeHHOro 00OOCHOBAHHOI'O COTJIACHs, /Ul BTOPOM HENOCpPEACTBEHHOI'O
HaUMEHOBAHUs HE JaHO, U MpoLeaAypa MPeyCMOTPEHA 3aMETHO 00JIerYeHHasl.

Taxk, B coorBercTBUU CO CT. 8 [IpoTOKOIIa, B Cilydyae MOCTaBKH KUBBIX H3Me-
HEHHBIX OPTaHM3MOB JJISI UHTPOJIYLUPOBAHUS B OKPYXKAIOUIYI0 CPely CTOPOHA JKC-
MopTa yBEIOMIISIET WM TpeOyeT, YTOOBI KCIIopTep 00eCTIeunsl YBEAOMICHHUE B MTUCh-
MEHHOM BHJIE HAIlMOHAJIBHOTO KOMIETEHTHOro opraHa CTOpOHBI UMIIOpTa 10 MPE-
HaMEPEHHOT0 TPAHCTPAHUYHOI'O IMEPEMELIEHUS KUBOTO H3MEHEHHOI'O0 OpraHu3Ma.
VYBenoMieHne, Kak MUHUMYM, JOJDKHO COAEpKaTh CBEICHUs, NepeurcieHHble B [Ipu-
noxenut | k [Tpotokouiy.

Uro kacaercsi mepeMeleHUs U3MEHEHHbIX OPTaHW3MOB JAJISi HEIOCPEICTBEH-
HOTO UCIIOJIb30BaHMsI B Ka4eCTBE MPOIOBOJIBCTBUS MIIM KOPMa WU JUIst 00pabOTKH, TO
TaKO€ PELICHNE OCTAETCS] CyBEPEHHBIM ITPABOM CTOPOHBI.

10 Craryc KapraxeHCKOro MpoTOKoJa Mo 6H06e30MacHOCTH K KOHBEHIMH 110 GHONOTHYECKOMY pa3HooOpa-
3ut0. JToctynuo: https://beh.cbd.int/protocol (nara o6pamenust 01.12.2020).

11 Amepukanckas kpuTuka KapTaxeHCKOTro MpOTOKOJIA HANPABJIEHa, 10 HX MHEHHIO, HAa M3JIULIHE CIOXKHYIO
U JIOPOTOCTOSIIILYIO JUTs 3KCTIopTepa npouenypy, cm.: (McHughen, 2006); MeHee sxecTkasi, HO BCe 5Ke KPUTH-
4eckasi mo3unus u3noxena B crarse: (Hokanson, 2019).
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Cornacno IIpoTtokony (cT. 15) OIEHKH PHUCKOB MPOBOJSATCS HAYYHO 0OOCHO-
BaHHBIM 00pa30M U C Y4E€TOM IIPU3HAHHBIX METOJOB OLIEHKU puckoB. ITpunoxenue |11
K IIpoTokony, HacCKOJIBKO 3TO OBIJIO BO3MOKHO, PETJIAMEHTHPYET METOAUKY OLIEHKU
PHCKOB.

Baxunoit HoBemtol KapTaxeHckoro npotokosa crano TpeboBaHHE 00s3aTeb-
HOW MIeHTU(UKALUY U3MEHEHHBIX OPTaHU3MOB.

Takum o0pa3zom, Mo pesyibTaTaM aHajau3a 00sA3aTENBHBIX MEKIYHApOIHO-
MIPaBOBBIX AKTOB B cdepe obecneueHHss 0E30MACHOCTH MPOAYKIIUH, IOJy4EHHON
C TPUMEHEHHUEM TEeHHO-MOAM(DUIIMPOBAHHBIX OPTaHU3MOB WJIM COJEPIKAIled TakKue
OpraHu3Mbl, MOXHO CJIEJIaTh BBIBOJl, YTO MEXaHU3M IIPABOBOTO PETyIUPOBAHHS
B 9TOH cepe OCHOBBIBAETCS Ha MPHHLUIE MPEIOCTOPOKHOCTH, 3aJ0KEeHHOM B [le-
knapanuu Puo-ne-’Kaneiipo, BMecTe ¢ TeM 3akperuisercs MeToaudeckas 000co0neH-
HOCTb MPOLEAYPHI OLIEHKH PUCKOB OT HAJIMUUS WM OTCYTCTBUS HAYYHBIX 3HAHUN WU
Hay4YHOI'0 KOHCEHCYCa B COOTBETCTBYIOLIEH cdepe.

MexayHapoiHble peKOMeH/1aTeIbHbIe aKThI B cdepe odecneyeHust
0e30MacHOCTH NPOAYKIHH, MOJTY4eHHOH ¢ IPUMEHEeHHeM
reHHO-MOAM(UIIMPOBAHHBIX OPTaHU3MOB WJIH coep:Kallell TAKHe OPraHNu3Mbl

B 1963 rony B mensax 3amuThl 310pOBbS MMOTPEOUTENEH U CONEHCTBUS J0OpPO-
COBECTHOM MPAKTHUKE TOPTOBIW MUINEBON MpoayKuueil 1Ipo1oBOILCTBEHHON U CElb-
cKoXo3siicTBeHHOM oprann3anueid O0beauaenubix Hammii (PAO) n BeemupHoit op-
ranuzanuen 3apaBooxpanenus (BO3) Obina yupexkaeHa MeXAyHapOoIHash MEXKITPABU-
TenbcTBeHHAs1 opranusanus — Komuccus Kogexca Anumentapuyc (Codex Alimen-
tarius Commission)*2.

B Hacrosiee BpeMs OHa HaCUUTHIBAET 189 uneHoB.

PaspabarsiBacmbiii Komuccueii Codex Alimentarius («IIpogoBoibCcTBEHHBII
Koneke») — coOpanue MexayHapOIHBIX CTAHIAPTOB, MOJIOKEHUN, PyKOBOJICTB U IPY-
THX PEKOMEHAATEIhHBIX TOKYMEHTOB, B OOJIACTH 3allMTHI 370POBbs MOTpeOUTENEH
1 obecrieyeHus KauecTBa U 100POCOBECTHOI TOPTOBIN IPOIOBOIBCTBUEM.

JInst Hamiero McciaeloBaHUsl MPEACTABISIIOT HAaUOONBIIMKA WHTEpEC CIeIyro-
1I1€ PEKOMEHIaTEIbHbIE aKThI:

— CXG 44-2003 TpuHIHMIEI aHaIW3a PUCKOB MHIIEBBIX MPOJYKTOB, IMOJY-
YEHHBIX C TIOMOIILI0 COBPEMEHHOM OMoTexHooruu, B peaakiuu 2011;

— CXG 45-2003 PykoBOACTBO MO TPOBEICHHUIO OLICHKU O€30MacCHOCTH THIIE-
BBIX IIPOJTYKTOB, OJTyYeHHBIX U3 pacTeHuii ¢ pekomObunantHoi JIHK, B penakimu 2008;

— CXG 46-2003 PykoBojsiine MOJOXKEHUS IO NMPOBEJCHUIO OIEHKH 0e3-
OMACHOCTH TMHUIIEBBIX MPOTYKTOB, MOJYUYEHHBIX C HCIIOJIb30BAHUEM MHUKPOOpPTaHHU3-
MOB, BBIBEJICHHBIX METO/IOM pekomOmHanTHOH JIHK;

2 TTompo6ras undopmanus moctynHa mo aapecy: http://www.fao.org/fao-who-codexalimentarius/themes/
biotechnology/ru (mzata o6pammenus: 01.12.2020).
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— CXG 68-2008 PykoBOJCTBO IO MPOBEICHUIO OLIEHKH OE30MAaCHOCTH ITH-
LIEBBIX POYKTOB, MOJIyYE€HHBIX OT )KUBOTHBIX ¢ pekoMOuHaHTHOM [IHK;

— CXG 74-2010 PyxoBoacTBO 10 KpUTepUsM dGEKTHBHOCTH M BATUAALNN
METOZIOB OOHApYKEHHsI, WICHTU(PUKAIIMA U KOJIUYCCTBEHHOTO OIPEICIICHHUS KOH-
KpeTHbIX nocienoBatenbHocTel JJTHK 1 KOHKpeTHBIX O€JIKOB B MUIIEBBIX NPOILYKTAX.

ITpuHIUIBI, 3aJI05KEHHBIE B YKa3aHHBIX PEKOMEHJATEIbHBIX AKTaX, COOTBET-
CTBYIOT 3aJI0)KEHHBIM B KapTaxeHCKOM NPOTOKOJIE, BMECTE C TE€M, IOCKOJIbKY pery-
JUPYIOTCSL BOIPOCHI 0E€30IACHOCTH MMEHHO IUILEBBIX MPOAYKTOB, MEPBI MPEJOCTO-
PO’KHOCTH HpeAyCMaTpUBAIOTCs Oonee OCHOBAaTENbHBIE, KPUTEPUH BBOAATCS Ooee
KECTKHE, U PEryJIMpOBaHKE B LIEIIOM, XOTSl U PEKOMEHIaTeNbHOE, Ooee nopo0Ho.

Me:xkayHapoaHO-TIPABOBOE PeryJiipoBaHue FTeHOMHBIX HCCJIe10BAHUIM

Kongennust OBbeno npunsita B pamkax Cosera EBpomnbl, mpu aTom Poccuiickast
denepanus, Kak U LENBIA P APYTUX TOCYAAapcTB, Hanpumep bensrus, BenukoOpura-
Hus, ['epmanus, Mpiaanaus, B KOHBEHIIMK He ydacTBytoT, Mranus, JlrokcemOypr, Hu-
nepnangpl, [ombura, I1IBeris KOHBEHIIHIO 0 CUX MOP He paTH(HUIHpoBain™>,

Ota cuTyauusi B ONPEIEICHHOW CTENEHH BbI3BaHA HEKOTOPOM MPOTHBOPEYU-
BOCTBIO U OIPAaHUYEHHOCTBIO COJAEPKAIIMXCA B KOHBEHLIMHM HOPM, U O€3yCIIOBHO
OrPaHUYUBAET 3HAYEHUE JaHHOI'O JOr0BOpa.

KonBennus no 60sb11eif yacTu OrpaHU4MUBaETCs IPOBO3IIIAICHUEM HECKOIIb-
KHMX IPUHIUIIOB, YaCTh U3 KOTOPBIX BBI3bIBAET HEKOTOPHIE COMHEHMSI, & TAKXKE yCTa-
HOBJICHHEM 3aIIPETOB.

Tak, cormacHo cT. 2 KoHBeHIMM MHTEpechl M 01aro OTIAENBHOTO YeIOBEKa
MIPEBAIMPYIOT HAJl HHTEpecaMH OOIIEeCTBa UIH HAYKH.

[lo Hamemy MHEHMIO, MPOTUBOMNOCTABICHUE >KM3HU WU 30POBbSl UEIOBEKA
C OJHOH CTOPOHBI M HWHTEPECOB HAYKH M OOINECTBA C APYrod CTOPOHBI HMPUBOIUT
K HeraTUBHOMY 3] dekTy B 1000M cirydae, Kakoil Obl M3 MHTEPECOB HE CTABHJICS BO
rJaBy yria. B ¢Bsi3u ¢ 3TUM HET CMBIC/Ia ONPEIENATh, KaKue HHTepeChl 0ojee Mpuo-
PUTETHBI — KOHKPETHOT'O uYeJIOBeKa WU HayKu B 1eiaoM. Heobxonumo omnpenensats
U HaXOAWUTh OaslaHC MEXAy 3TUMU MHTepecaMH. ToJbKO cOaaHCUPOBAHHBINA MOAX0]
MIO3BOJIMT U30€KaTh HETaTUBHBIX CUTYyallUH.

B uvactHOCTH, manaeMust HOBoi KopoHaBupycHoM uMHpekuun COVID-19 co
BCEH OUEBUIHOCTBIO IOCTABUJIA MTEPE YEIOBEYECTBOM BOIIPOC O HAXOKIACHUH TaKOTO
OanaHca, ¥ OOJIBITMHCTBO TOCY/IaPCTB, BHE 3aBUCUMOCTH OT ()OPMBI TIPABIICHHSI U TIO-
JUTHYECKOTO pPEeXUMa, MOLUIM Ha ONpeAeSCHHbIE OTPaHMYEHHUs] MpPaB KaXkIO0ro OT-
JICJIBHOTO Y€JI0BEKa JUIsl CIACEHUS )KU3HU U 3[J0POBbSI MHOTHX.

Cr. 13 KoHBeHIIMN 3ampeniaeT BMEIaTeIbcTBO B TEHOM Y€JIOBEKa, BIEKYILIee
M3MEHEHUE T€HOMA €r0 HaCJIEJHUKOB.

18 Craryc Komeenuuu pnocrymen: https://www.coe.int/ru/web/conventions/full-list/-/conventions/treaty/164/
signatures?p_auth=bdXMkSrd (nata obparenus: 01.12.2020).
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ITpu 3TOM y’ke CeroiHs NPUMEHSETCS TeHeTHYecKas Tepamnus, He BIeKyIuas
nu3Mmenenune reioma notomkos (Watson, Davis & Berry, 2019). OnbITel 0 peakTH-
POBaHMIO T€HOMA Ha YpOBHE OJIaCTYJIbI, BHI3bIBAIOIINE BOIIPOCHI KaK ¢ TOUKU 3PEHUS
9TUKH, TaK U C TOYKU 3pEHMs pe3yJbTATUBHOCTH, BeIyTcs U 3a pybexxom (Fogarty,
McCarthy, 2017:67-73), u B nameii ctpane (Kodyleva, 2018:80-83). Ceroans B Mex-
JYHApOJAHOM PEryJMpOBAaHMM T'€HOMHBIX HCCIEI0BaHMN NpeodsafaoT peKOMEHAa-
tensHbie akThI (Kubyshkin, Kosilkin & Astrelina, 2019:29-34)%,

B yKka3aHHBIX aKTax 3aJ0)KEHbI IPUHIIMITEI PEryJINPOBAHHUS T€HOMHBIX HCCIIe-
noBaHUWi. B wacTHOCTH, 0OpaTUM BHHMaHHE Ha MPHUHLUI MPEIBAPUTEILHON OLIEHKH
NOTEHIMANBHBIX OMACHOCTEH M TpeuMymiecTs'®. B CyITHOCTH, 3TOT TOT K€ CaMblii
MIPUHIUIT TPEJOCTOPOKHOCTH, YTO ¥ B MEXKTYHAPOJIHOM SKOJIOTHUECKOM TIpaBe.

KoneuHo, ¢ yueToM OBICTPOro pa3BUTHS HayKH Oblia Obl KpaliHe jkelaTeabHa
BbIpA0OTKA YHMBEPCAIBHOIO MEXIYHApPOJHOIO JOrOBOpA, COJAEpIKAlero cOalaHCH-
POBaHHBII MEXaHU3M PETYJIMPOBAHUS HCCIEIOBAHUI I€HOMA YeJIOBEKa M UCIOJIb30-
BaHMsI MX PE3y/IbTAaTOB, yPaBHOBEIIMBAIOUINN 3alIUTy IIPaB U CBOOOJ YelloBeKa C Ol-
HOH CTOPOHBI, U pa3BUTHE HayKu — c Apyroi. [Ipencrasnsercs, 4To B CEroAHsIIHEN
penakuun KonBennus OBbeno HE MOXKET CUMTATHCS HAWIYUIIMM IPOOOpa3oM st
TaKOTO YHHBEPCAIBHOTO JI0TOBOpa. BmMecTo omHO3HaYHOTO 3ampeTa 6110 ObI ropasio
3¢ PeKTHBHEE MTOCIEIOBATEIBHO PEATU30BaTh, 10 AHAJIOTHH C MEXIYHAPOIHBIMHU aK-
TaMH 00 000pOTE reHeTHYECKU-MOAN(UIIMPOBAHHBIX OPraHU3MOB, IPUHIIMIT Pa3yM-
HOW TIPEeIOCTOPOKHOCTH, U COTJIACOBATH METOJOJIOIMYECKHE M STHYECKHUE OCHOBBI
JUIsl OLIEHKU BO3MOKHBIX PHCKOB.

Bonpochl uMIUIeMEHTAIIMM MeKTYHAPOIHO-TIPABOBBIX HOPM B 00J1aCTH
peryJiupoBaHusi TeHeTHYECKHUX UCCIeJ0BAHMI, B POCCHIICKOE 3aKOHOIATEIHCTBO

B ®enepanbnom 3akoHe «O rocyaapCTBEHHOM PEryJIHpPOBaHHHM B 00JIaCTH
FCHHO'I/IH)KCHCPHOﬁ IIC;ITCJ'II)HOCTI/I»16 MMPUBOJUTCA MOHATHUEC TeHHOH TCparnum Kaxk co-
BOKYIHOCTH I'CHHO-WHXCHCPHBIX (6I/IOTGXHOJ'IOFI/I‘{CCKI/IX) U MCIUIIUHCKHX MCETOOOB,

14 TekcThI MEXTYHAPOIHEIX PEKOMEHIATENBHBIX aKTOB cM. Hamp.: Beeobmas mexmapamus FOHECKO o re-
HOME uYelioBeKa M TmpaBax yejoBeka 1997 roma. Hocrymmsr: https://www.un.org/ru/documents/decl_conv/
declarations/human_genome.shtml (zara o6pamenns: 01.12.2020); Mexayrnapoauas nekiapamus FOHECKO
0 TeHeTHYecKuXx aaHHbIXx uenoBeka 2003 roma. octymuo: https://www.un.org/ru/documents/decl_conv/
declarations/genome_dec.shtml (gara o6pamenus: 01.12.2020); Beeobuias nexnapamus FOHECKO o Gros-
THKe W mpaBax 4enoBeka 2005 roma. JoctymHo: https://www.un.org/ru/documents/decl_conv/declarations/
bioethics_and_hr.shtml (mara o6pamenus: 01.12.2020); Pesomromus IKOCOC «Ienetndeckast KOHPHICHIIH-
aIBHOCTB M HeAucKpumuHauus» 2004 roga. ocrynHo: https://www.un.org/ecosoc/sites/www.un.org.ecosoc/
files/documents/2004/resolution-2004-9.pdf (mata o6pamenus: 01.12.2020); Pekomenmanun CoBera MHHU-
crpoB Cosera EBporbl 06 HCCIeIOBaHUSIX OHOJOTHYECKHX MATEPHANOB YEIOBEYECKOrO MPOUCKONKICHUS
(2006 roma, B pemakumu 2016 roma). ocrymmo: https://search.coe.int/cm/Pages/result_details.aspx?
ObjectID=090000168064e8ff (nara obparuenus: 01.12.2020).

15 Cr. 1. 85 exnapauuu 1997r., cr. 15 exnapauuu 2003r., ct. 4 u 20 Jlexnapauuu 2005 T.

16 Cobpanue 3axoHOmaTenbCTBA Poccuiickoii Menepauuu ot 8 mios 1996 r. N 28, cr. 3348,
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HAalpaBJICHHBIX Ha BHECEHHE U3MEHEHUH B T€HETUUECKUH amnapaT COMaTUYECKUX Kile-
TOK 4€JIOBEKa B IIEJISX JIEYEHUs 3a00JIeBaHUM.

B nHacrosmee BpeMsi CTaBUTCS BOIPOC O BHECEHUM U3MEHEHUH B JIaHHBIM
3akoH".

HetictBurensHo, @3 Ne 86 npunst 6onee 20 sieT Ha3a, 3a 3TO BpeMsl AaJIEKO
[IPOJBUHYJIUCh U TEHOMHBIEC MCCIENOBAHUSA, U MEXaHU3MbI IIPAaBOBOIO PEryJIUPOBa-
Hus. B atux ycnoBusix Henocratku tekcra @3 Ne 86 cTamm HOCHTH CUCTEMHBIN Xa-
pakrtep. 3aJaud peryJupoOBaHUsl, MPUHLHMIIBI, TEPMUHOJOIUS — BCE ATO CIEA0BAJIO
OBl IepEeCMOTPETH C YIETOM HOBBIX peasinii OMOTEXHOJIOTHIA U HYK]] OTPaCIIH.

ITpu >TOM OBLTO OBI XKeENaTeabHO YHU(PHIMPOBATH TEPMHUHOJOTHIO C IyCTh
1 HE COBEPILEHHOW, HO OOLIENPUHATON, 3aKpeIuieHHOM B KapTaxeHCKOM pOTOKOJIE.

MextyHapoiHbIE CTaHJAPThI PETYJIMPOBAHUS TEHOMHBIX MCCIIEIOBaHUI B BECh-
Ma CyLIECTBEHHON CTENEHM HallIM OoTpakeHHe B denepanbHOM 3aKOHE OT 23 UIOHS
2016 r. No 180-®3 «O OMOMEIUIIMHCKUX KJIETOUHBIX MPOAYKTax», ICHCTBYIOIIEM
¢ usmenenusamu 2018 rona'®. He 6yner ommbKkoii yTBepK1aTh, 4TO yKa3aHHbIH 3aK0OH
B 1I€JIOM HE IPOTUBOPEUUT paHEe YIOMSIHYTHIM MEXIyHAPOJHBIM aKTaM.

Tax, mpUHIIMTIAMH OCYIIIECTBJICHHS NEATEIBHOCTH B cdepe oOparieHus Ono-
MEINUIUHCKHUX KJIETOYHBIX IPOIYKTOB B 3aKOHE Ha3BaHBI:

1) 10OpOBONBEHOCTE M OE3BO3ME3HOCTH TOHOPCTBA OMOJOTMYECKOro Mare-
puaina;

2) cobroieHre BpaucOHOM TaliHbI 1 HHOM OXPaHseMON 3aKOHOM TaiHbI;

3) HeZOMyCTHMOCTh KYIUIH-TIPOIAKH OMOJIOTHUECKOT0 MaTepuana;

4) HeJOIMyCTUMOCTb CO3JaHHs SMOpPHOHA YENOBEKa B IIEJIAX MPOM3BOJICTBA
OMOMETUIIMHCKUX KIJIETOYHBIX NPOYKTOB;

5) HemOMyCTHUMOCTh UCIONB30BaHMs AJIsl pa3pabOTKH, MPOM3BOJICTBA M IMPHU-
MEHEHHUs1 OMOMEIMIIMHCKUX KJIETOYHBIX NMPOJYKTOB OMOJIOTMYECKOro MaTepuaa, mo-
JY4YEHHOTO MyTeM MPEpPHIBAHUS IpoIecca pa3BUTH SMOPHOHA WM TJIOAA YeloBeKa
WJIM HapyLIEHMs] TaKOTO IpoLeCcca;

6) cobmroeHre TpeOOBaHUIT OMOIOTNYECKON OE30IIACHOCTH B LIENSX 3aIIUTHI
3I0POBbS TOHOPOB OMOJOrMYECKOr0 MaTepuaia, pabOTHUKOB, 3aHATHIX HA MIPOU3BO/I-
CTBE OMOMEIUIIMHCKUX KJIETOYHBIX MPOAYKTOB, METUIIMHCKAX PAOOTHUKOB, MallMEH-
TOB U OKPY>KalOLIEH CPebl.

Bwmecte ¢ Tem xoTenock ObI BHIETH B 3aKOHE 00JIee YeTKO MPOIMUCAHHBIE Me-
XaHU3MBbI WH(GOPMHUPOBAHUS OOIIECTBEHHOCTH M OOpaTHOW CBs3U C JOHOpOM. [Ipm
pa3paboTKe TaKOro poja 3aKOHOMPOEKTOB MOTYT OBITh HCIIOJIB30BAHBI MEXTYHAPO/I-
HBI€ aKThI MSTKOT'O TpaBa.

17 Pemienne Coseta 1o BONpOCaM arponpoMBIIIIEHHOr0 KOMILIEKCA U TIpupoonons3oanus npu Cosere de-
nepauuu Penepansaoro Cobpanust Poccuiickoit eneparn ot 16 urons 2020 roxga. Jocrymnmo: http://council.
gov.ru/media/files/NIEQUIt4ehKh96BATDgstQeY Ctej5p5f.pdf (nara obpamtenus: 01.12.2020).

18 denepanbublii 3akoH oT 23 nrons 2016 1. Ne 180-03 «O 6HOMENMIMHCKUX KIETOUHBIX MpoaykTax» // Co-
Opanue 3axoHonaTenbeTBa Poccuiickoit @enepammu ot 27 mrons 2016 1. Ne 26 (wacts I) ct. 3849.
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HpnMeHeHne TEXHOJIOTHH 0JIOKYEHH B TeHOMHBIX HCCJIEeIOBAHUSAX B IEJIAX
HaXO0XKACHUA 0aaHca HHTEPECOB M pa3pelicHUudA 3TUKO-IIPABOBbIX BOIIPOCOB

OaHMM U3 SIPKUX TEXHOJOTMYECKUX MPOSBICHUIN MOCIEAHEr0 BPEMEHU SIBJISI-
eTcsi MHPOpPMAIIMOHHASI TEXHOJIOTHS OJOKYEHH, T.H. TEXHOJIOTHS PaCIpeeICHHOTO
peectpa.

bnokueitn (anra. «blockchainy, «block» — 610k, «chein» — 1enp) — 310
pacnpenernenHas 6a3a JaHHBIX, COCTOSIIAS U3 IETOYKH OJIOKOBY», YCTPOMCTBA Xpa-
HeHUs OJIOKOB HE TIOIKITIOYEHBI K 001IeMy cepBepy, 0aza JaHHBIX ITO3BOJISET KOHTPO-
JMPOBATh JOCTOBEPHOCTh TPAaH3aKUMK 0e3 Haa30pa KaKux-TH00 (PMHAHCOBBIX PETy-
JSTOPOB. BIIOKYEHH ABIISIETCS pacipeIeIeHHOW U ICIEHTPATUBAaHHON 0a30 JTaHHBIX,
c(OpMHPOBAHHON YYaCTHHKAMH, B KOTOPOW HEBO3MOXHO (ambCHPHUIMPOBATH JaH-
HbI€ U3-32 XPOHOJOTMYECKON 3amMCH M MyOJIMYHOrO MOJITBEPKICHHUS BCEMHU y4acT-
HuKamu cetu Tpan3akuuu (Fedotova, Emelyanov, 2018:40-48).

[lepBoHayanbHO yKa3zaHHAs! TEXHOJIOTUS MCIIOJIB30BANACh A (POPMHUPOBAHUS
1 oOpalieHus Tak Ha3bIBAEMBIX KPUNITOBATIOT. TeM HE MeHee, 3Ta TEXHOJIOTHs 00Jia-
JTaeT PSAZIOM XapaKTEPHCTHUK, MO3BOJISIIOIINX HCIIONB30BAHUE €€ HEe TOJNBKO B (PHHAH-
coBoii cepe, HO U B npyrux cdepax KU3HM OOIIECTBA, HAIPUMEpP U HOTapHara,
KaJaCcTpOB, PEECTPOB MpaB COOCTBEHHOCTH, HAJIOTOB M MOCOOMH, HApYIIEHUH U IITpa-
¢$0oB, MACHTU(PHUKALNN TOJIB30BATENEH, PETHCTPALUN aKTOB T'PAXIAHCKOTO COCTOS-
HUS, TOCYCIYT, B 3/paBOOXPaHEHNH, 00pa30BaHNH, TpaHchepe 0O0bEKTOB HCKYCCTBA,
MIOCTAaBKaX, CUCTEMAaX YECTHOI'O I'OJOCOBAHUS, Mporpammax JOsJIbHOCTH, JOTEPEx
u np. (Nagrodskaya, 2019).

OCHOBHBIMH XapaKTEPUCTHUKAMHU 3TOH TEXHOJOTUH, OMNPEICNSIOIUMU €€
MIPUBJIEKATETILHOCTD /IS UCTOJIB30BaHMS B PA3IMUHBIX cepax OOIIECTBEHHBIX OT-
HOUIEHUH, SIBIISIOTCSA:

1) meneHTpaIn30BaHHOCTb;

2) aHOHHUMHOCTb;

3) aBTOHOMHOCT®;

4) ucnonp30BaHKe KpUNTOrpadum;

5) noGaBreHue K KaX 0¥ TpaH3aKIUU 0coObIX MeTOK Bpemenu (Nagrodskaya,
2019).

Wnero wucmonb30BaTh TEXHOJOTHIO OJOKYEHH B 3APAaBOOXPAHEHUH HEINb3S
Ha3BaTh a0COJIOTHO HOBOW. B Hacrosiee Bpemst U3BECTEH Psiji MPOEKTOB, OCHOBAH-
HBIX Ha HMCIIOJIB30BAHUU 3TOW TEXHOJIOTHUH, KOTOPBIE OJIArONOIYYHO BHEAPEHBI U pa-
0OTarOT B peaNbHOM KHU3HH.

Hanpumep, DcToHus cTana nepBoil CTpaHoil, BHEAPUBIIEH OJIOKYEHH B HAIH-
OHAIIBHBIX MaciuTabax. DoH 3MeKTpoHHOTO 3/1paBooxpaneHus eHealth Foundation
Ocronun aeiictByetr ¢ 2005 roma. B 2016 roxy eHealth Foundation o6beaunmcs
¢ Guardtime, komMnaHuel, KOTopas cHelHaIu3upyeTcst Ha oOecrieueHuH Oe30IacHo-
cru pauabix. Guardtime momornu ¢ouxy Buemputh KSI (Keyless signature infra-
structure) — GIIOKYCHH-TEXHOJIOTHIO, OOECIICUMBAIOIIYI0 MaciiTabHbIe MPOBEPKH
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MO/JTMHHOCTH JIJAHHBIX O€3 OMOphl Ha IIEHTPaIN30BaHHBIN JOBepeHHBIN opraH. Ceii-
yac B MPOEKTe HaxoauTcs Oosiee 1 MUIIIMOHA 3amMUCel O MAlMEHTaX W MX JIaHHBIX.
HNudpactpykrypa KSI obOecrieunBaeT BBICOKYIO O€30MMaCHOCTh MEIAMIIMHCKHX JIaH-
HBIX, UX COXPAHHOCTb U 1eT0CTHOCTH .

I[MpaBurensctBo MoHromiu coBmecTHO ¢ kommanueit ®apmaTpact (FarmaTrust)
3aIyCTHJIO TPOEKT MO BHEJIPEHUIO CUCTEMbI OTCIEKUBAHUS JIEKAPCTB HA TEXHOJIOTUU
6roKueiiH, HapaBJIeHHYIO HAa HCKITIoYeHue danbcuduKanmii TekapeTs B cTpane?.

Hogroposckas o6macth craia NHJI0THEIM PETHOHOM, B KOTOPOM BriepBbie B Poc-
cun Brenmkonom6ank (BOB) 3amycTrim mporpaMmy MOHUTOpPHHTA 000pOTa JIEKAapCTB
B OOJIBHHIIC C TOMOIIBI0 CUCTeMBbI OjokueiiHa. Takoil crmoco0 ydera moMoker 0o-
poTbes ¢ (pambCUPUKATOM M YTEUKOW JOPOTHX PEIECNTYPHBIX JEKAPCTB, KYIUICHHBIX
Ha GHODKETHBIC JeHbIH2 .

Hcnonws3oBaHre TEXHOIOTUU OIOKYCHH TaKK€ BOZMOXKHO W TIPU MTPOBEICHUH
KIIMHUYECKUX HCCIEAOBAaHUN C IENbI0 00€CleYeHHs] JOCTOBEPHOCTH, HAllEKHOCTHU
pe3yibTaTOB U JOCTHXKEHMs MHBIX Iienieil. B HacTosiiiee BpeMs Benercs pa3paboTka
MH(OPMALIMOHHON CUCTEMBI KIIMHUYECKUX UCCIIEeI0OBaHUM Ha 06a3e TeXHOJIOTUU OJIOK-
YEWH KOHCOPLIMUYMOM, B KOTOPBIN BXOISAT CIEAYIOIIME Opranu3anuu: HanmonansHbIN
MEIUIMHCKUN HCCIenoBaTeNbcknid neHTp onkomoruu um. H.H. Ilerpoma, Hamwmo-
HAJIBHBIM MEAMIIMHCKUN HCCIENOBAaTENbCKUN LEeHTp oHkonorud uMm. H.H. brnoxuna,
HanmonanbHBI MEAUIMHCKUANA UCCIAEAOBATENbCKUN IIEHTP paguonorud, MuHucTep-
cTBO 3apaBooxpanenus PD, [lepswiii Cankr-IlerepOyprckuii rocyaapcTBEHHBIA Me-
IuuuHCKUil yHuBepcuteT uM. akan. W.II. TlaBmoBa. B uucie y4yacTHHKOB Takxke
MpeACTaBICHBI JIOKATbHbBIC ITHYECKUE KOMHUTETHI W MalueHTckue opranuzanuu. Co-
31aBaeMasi MH(QOPMALIMOHHASI CHCTEMA MO3BOJIUT YJIYUYIIUTh KA4€CTBO KIMHHUYECKHUX
WCCIIeIOBaHM, 00€CTIEYUTh TOCTYITHOCTD U 3aIIUIICHHOCTh JAHHBIX, COKPATUTH CPO-
KM BBIIIyCKa COBPEMEHHBIX MPOTHUBOOITYXOJIEBBIX IMPENapaToB, MOBBICUTH YPOBEHb
TEXHOJIOTHYECKON OCHAIIEHHOCTH OTpaciW B IIeJIoM. Bammmamms cuctembr OyneT
MIPOBOINTHCS TT0 MEXTyHapoaHbIM cTaHnapram (Belyaev, et al., 2018:100-105).

Taxum 00pa3om, TEXHOJIOTHS OJIOKYEHH MOTJIa Obl CTaTh OCHOBOM JIJISl Peasiu-
3aIMKd MEXaHW3Ma, KOTOPBIH ObI MTO3BOJIMII ONIEPATUBHO pa3periaTh STHYCCKUE U Tpa-
BOBBIE€ BOTMPOCHI, BOZHHUKAIOIINE B XOJI€ MPOBEJICHNUS] T€HOMHBIX HccleqoBanuil. Tak-
K€ HEOOXOIMMO OTMETUTh BO3MOXKHBIN TTOJIOKUTEIBbHBIN 3PPEKT OT NCIIONH30BaAHUS
TEXHOJIOTHH OJIOKYEHH JJIsi TOCYJIapCTBEHHOTO YIpaBieHUs B chepe reHOMHBIX HC-
CJICIOBAaHMA B IIEJIOM, NIl BBIPAOOTKHM TaKOW METOJIOJIOTUU Pa3pelieHus] dITHYECKUX
U UHBIX NPOTUBOPEUU, KOTOpas MO3BOJIUT B AUHAMHUKE MPUHUMATh 3HAUMMBIE pe-

19 Brokueiin B Meumune: TOm 5 akTyalbHEIX TPEMEPOB GIOKYEHH TPOEKTOB B 31paBOOXpaHeHuH. JloCTyT-
Ho: https://digiforest.io/blog/blockchain-examples-in-healthcare (zara o6pamenus: 07.12.2020).

20 MoHronusi 3amyCTHT TNMIOTHYIO CHCTEMY OTCICKHBAHUS JIGKapCTB Ha  OyokyeiiHe. JOCTyNHO:
https://www.securingindustry.com/pharmaceuticals/mongolia-to-pilot-national-blockchain-drug-traceability-
system/s40/a8869/#.X1aR33kzZPZ (nata obpamienust: 07.12.2020).

21 B HoBropojckoii 06J1acTi 3ayCTHIM MOHUTOPUHT 000POTa JIEKAPCTB C IIOMOILBIO CHCTEMBI GIIOKYEHHA.
Hocrymro: https://tass.ru/ekonomika/5123036 (nata obpamenus: 07.12.2020).
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IICHHUA B C(bepe T'CHOMHBIX I/ICCJ'IC,I[OBaHI/II\/JI. KpOMe TOro, MPpUMEHUTECJIbHO K IIPaBOBO-
MY PpCryjiupoBaHMIO I'€HOMHBIX I/ICCJ'ICI[OBaHI/Iﬁ HACIOJIL30BAHNE TEXHOJIOTUH OJIOK-
YeiiH B HNEPCICKTUBE MOKCT IMO3BOJIUTH B PCIKUME P€AJIbHOTO BPEMCHU PEIIATh CIIOP-
HBIC BOIIPOCHI, CBA3aHHBIC C UCCIICJOBAHWUAMMU, B I[OCYI{C6HOM nopsAaake.

3akjarouyeHue

Ilo pesynpTaTam IPOBEINCHHBIX B HACTOSILEH CTAaTbe HMCCIENOBAHUM Ipel-
CTaBIISICTCA BO3MOXKHBIM CIEIATh CIEAYIOIINE BBIBOJIBI.

PerynupoBanue riccieoBanuii 1 000poTa reHETHYECKU-MOTUPUITUPOBAHHBIX
OpPraHU3MOB M MCCIIEIOBAaHUN T€HOMA YeJIOBEKa XapaKTEePHU3YIOT 00IIMe 0ObEKTHI 3a-
LIUTHI — 370POBBE U )KU3HD YeJ0BeKa. Tam, I7ie ecTh NepeKpeIBaronecs 00bEKThI
peryiMpoBaHMs, OCHOBbI MEXaHH3MOB IPABOBOIO PETYJIHMPOBAHUS TAKKE JIOJIKHBI
OBbITb CXO/HBI.

3akperuieHre 0e3yClI0BHOIO NPUOPUTETA MPaB OTAEIbHOIO YEJIOBEKa HaJl MH-
TepecaMM HayKH U OOILECTBA, yCTAaHOBJIEHHUE 3allpeTa Ha IPUMEHEHHE ONpPeIeIeHHBIX
TEHOMHBIX TEXHOJIOTHH, Kak 3To caenaHo B KouseHuuu OBben0 — MOXKaIyl, OTYET-
JMBO HECOBEPLIEHHO, 0ojee TOro, OTBepraercs B MpakTHKe. B cBs3um ¢ 3TuM Her
CMBICJIa OTIPENIeNATh, KaKHe HHTEpPECHl O0see MPUOPUTETHBI — KOHKPETHOTO YeJIoBe-
Ka WM HayKd B 1iesioM. Heo6xonnumo onpenensiT ¥ HaX0AuTh OajJaHC MEXIy dTUMHU
HMHTEpECaMHU.

[IpuHimn pa3zymMHON NpeIoCTOPOKHOCTH, IO CYIIECTBY OTpake€HHbIN Kak B Kap-
TaXEHCKOM IPOTOKOJIE, TAK U B MEXKJTYHAPOJHBIX aKTaxX MATKOrO MpaBa MO0 Nr€HOMHBIM
UCCIIEIOBAaHUAM, KaK MPEJICTABIIAETCS, MOXKET SIBIIATHCSI OCHOBOM JU1sl (pOPMUPOBAHUS
IIPaBOBOTO PETYJIMPOBAHUS U B cpepe T€HOMHBIX HUCCIIEAOBAaHUN YEIOBEKA, a TAKKe
JUIs TApMOHM3AIIMNU TTIOAX0/I0B K OLIEHKE PUCKOB B yKa3aHHOI cdepe.

Jns obecrieyeHus GajlaHCa 4aCTHBIX, TPYIIOBBIX M OOIIMX MHTEPECOB HEOO-
XOJMMO YCTaHOBJIEHHE JOCTATOYHO YETKUX U pa3padOTaHHBIX HOPM B MO3UTHBHOM
mpaBe, B TOM 4YHCJIE W Ha YpPOBHE MEXIYHApOJHOTO IpaBa M IPaBa MEXIoCyap-
CTBEHHBIX MHTETPAlMOHHBIX 00pa30BaHM, HEOOXOJUMO HCIIOJIb30BaHHE CUMONOTH-
YECKOT0 PEeryssiTopa, BKIIOYAIOUIEr0 KakK MPaBOBbIE HOPMBI, TaK U HOPMbI MHOM CO-
nuansHOU nmpupoasl. KpoMe Toro, He00OX0AMM 3aCTyKHBAIOIIUN JOBEpUs HAICKHBIN
MEXaHM3M, KOTOPbII Obl MO3BOJIWJI ONEPATUBHO Pa3peliaTh BO3HUKAIOLINE BOIPOCHI
U IPOTUBOPEUMs KaK 3TUYECKOI0, TaK U IIPaBOBOro xapakrepa. OCHOBON yKa3aHHOTO
MEXaHU3Ma MOXKET SIBJIATHCS TEXHOJIOTHsI OJIOKYEHH.

bubaunorpaduyeckmii cnucok / References
Bekyashev, K.A. & Khodakov, A.G. (1996) International public law. Collection of documents.
In two volumes. Vol. 2. Moscow, BEK Publ. (in Russian).

MexnyHaponHoe myonuynoe npaBo. COopHHK noKkyMeHToB. B 2-x Tomax / Coct. K.A. Be-
ksreB, A.I'. Xomakos. M.: BEK, 1996. T. 2. 539 c.

122 I'EHETUKA U ITPABO



Kubyshkin A.V., Kosilkin S.V. RUDN Journal of Law. 2021. 25 (1), 107-125

Bekyashev, K.A. (1997) The role of the UN in the codification and progressive development of in-
ternational environmental law. Proceedings of the Orenburg Institute (branch) of the
Moscow State Law Academy. (1), 146-152. (in Russian).
bexsues K.A. Porrs OOH B KonmduKauy 1 MpOrpecCHBHOM Pa3BUTHN MEXKyHApPOJHOTO
sKojornieckoro mpasa // Tpynst OpenOyprckoro mHcTHTyTa ((punamnana) MOCKOBCKOMH
roCyAapCcTBeHHOMU ropuauueckoit akagemun. 1997. Ne 1. C. 146-152.

Belyaev, A.M., et al. (2018) Blockchain in Health Care: Opportunities for use in Clinical Trials.
Lechebnoye delo. (2), 100-105. (in Russian).
bensies A.M., u np. briok4deiH B 3IpaBOOXpaHEHUHU: BO3MOXKHOCTH JJII MUCIOJb30BaHUS
B KIMHUYECKUX uccienoBanusx // Jleueonoe nemo. 2018. Ne 2. C. 100-105.

Doronina, O.D., Levitskaja, A.B. (2006) Principle “Precaution Measures Adoption” Role in Hu-
man Health Environmental Safety Guaranteeing. Bulletin of the Scientific Council “Medi-
cal and Ecological Problems of Working People . (2), 18-24. (in Russian).

Hoponuna O.[]., Jlesuyxaa A.5. Ponb mpuHIMIIA «IPUHATHE MEpP MPEIOCTOPOKHOCTHY
JuIst obecrieueHns 0e30MacHOi OKpy»Karoleil denoBeka cpensl // bronnerenp HaydHOTO
coBeta «Meauko-skonorndeckue mpobiemsl padoraromux». 2006. Ne 2. C. 18-24.

Fedotova, V.V., Emelyanov, B.G. & Tipner, L.M. (2018) The concept of blockchain and the pos-
sibilities of its use. EUROPEAN SCIENCE. 1 (33), 40-48. (in Russian).
®@edomosa B.B., Emenvanos b.I"., Tunuep JI.M. IlonsTie 6I0KYCHH U BO3ZMOKHOCTH €T0
ucnons3obanus / EUROPEAN SCIENCE. 2018. Ne 1 (33). C. 40-48.

Fogarty, Norah, M.E.; McCarthy, Afshan; Snijders, Kirsten E.; Powell, Benjamin E.; Kubikova,
Nada; Blakeley, Paul; Lea, Rebecca; Elder, Kay; Wamaitha, Sissy E. (2017). “Genome
editing reveals a role for OCT4 in human embryogenesis”. Nature. 550 (7674), 67-73.

Hodge, S. (2018) Current Controversies in the Use of DNA in Forensic Investigations. University
of Baltimore Law Review. 48(1), Article 3. Available from: https://scholarworks.law.
ubalt.edu/ublr/vol48/iss1/3 [Accessed 1% December 2020].

Hokanson, K.E. (2019) When Policy Meets Practice: The Dilemma for Guidance on Risk Assess-
ment Under the Cartagena Protocol on Biosafety. Frontiers in Bioengineering and Bio-
technology. (7), 82. Doi: 10.3389/fhioe.2019.00082.

Kalinichenko, P.A. (2019) Development of Court Practice in Cases Involving Human Genomics:
World Experience and Russia. Lex Russica. 6(151), 30-36. (in Russian).

Kanunuuenro I1.4. Pa3Butne cyneOHOM MPaKTHKH 1O AeiaM B cpepe TCHOMHKH YeJIoBe-
Ka: MEpOBOH onbIT U Poccust // Lex Russica (Pycckuii 3akon). 2019. Ne 6 (151). C. 30-36.

Kalinichenko, P.A. (2003) International environmental law. Globalistics: An Encyclopedia. Mos-
cow, Raduga Publ. (in Russian).

Kanunuuenxo I1.A. MexxayHapoIHOE SKOJIOTHYECKOE MpaBo. [obanucTuka: DHIUKIIONE-
nusi. M.: Pagyra, 2003. 565 c.

Kalinichenko, P.A. & Nechaeva, E.K. (2019) Legal regulation of research and development in the

field of the human genome and their practical use: Russia's experience based on interna-
tional standards. International Legal Courier. 2 (19), 25-28. (in Russian).
Kanunuyenxo I1.A., Heuaesa E.K. IlpaBoBoe perynupoBaHHe HCCIEAOBaHUI U pa3pado-
TOK B 00JIACTH YEJIOBEYECKOTO I'eHOMa M UX TMPAKTUYIECKOr0 MCIIOJIB30BaHUSA: OIIBIT Poc-
CHH Ha OCHOBE MEXITyHApPOIHBIX CTaHAApTOB // MeXIyHapOIHBINA IMPaBOBOU Kyphep.
2019. Ne 2(19). C. 25-28.

Kalinichenko, P.A. & Ponomareva, D.V. (2019) Ethical and legal aspects of regulating genomic
research in international and Russian practice. Medical Radiology and Radiation Safety.
5 (64), 69-70. (in Russian).

Kanunuuenxo I1.4., Ilonomapesa /[.B. ITUKO-TIPaBOBBIE aCIEKThI PETryINPOBAaHUS T€HOM-
HBIX MCCIICJIOBAHUI B MEXIYHAPOIHON M POCCUICKON NpakTHke // MenuiuHcKas paauo-
JIOTHUs ¥ paguannoHHas 6ezomacHocts. 2019. Ne 5(64). C. 69-70.

GENETICS AND LAW 123


https://www.doi.org/10.3389/fbioe.2019.00082

Kyb6vuuxun A.B., Kocunkun C.B. Becrauk PYIH. Cepust: FOpumaeckue vayku. 2021, T. 25. Ne 1. C. 107-125

Kosarenko, N.N. (2007) The category “interest” in the system of public and private law. Znanie.
Ponimanie. Umenie. (3), 157-162. (in Russian)

Kocapenxo H.H. Kateropust <AHTEpEC» B CHCTEME ITyOIMIHOTO M YACTHOTO Tpasa // 3Ha-
uue. [onnmanne. Ymenue. 2007. Ne 3. C. 157-162.

Kovalev, Yu.Yu., Stepanov, A.V. & Burnasov, A.S. (2019) International Policy for the Protection

and Use of Biological Diversity in the World: Goals, Stages of Development, Problems of
Implementation. Bulletin of the Ural Federal University. Social Sciences. 4(194), 119-
133. (in Russian).
Koeanes F0.10., Cmenanos A.B., Bypnacos A.C. MexayHapoaHasi IOJIUTHKA 3aIlUThI U UC-
MOJIb30BaHHUs MHUPOBOTO OMOJIOTHYECKOTO pa3HOO6pa31/Iﬂ: e, STalbl pa3sBUTUA, MPO-
6nembl peanusanuu // N3sectust Ypansckoro demepanproro yausepcurera. Cep. 3. O6-
mecTtBeHHbIe Hayku. 2019. T. 14. Ne 4 (194). C. 119-133.

Kodyleva, T.A,, Kirillova, A.O., Tyschik, E.A., Makarov, V.V., Khromov, A.V. & Guschin, V.A.,
et al. (2018) The efficacy of CRISPR-Cas9-mediated induction of the CCR5Delta32 mu-
tation in the human embryo. Bulletin of the Russian State Medical University. (4), 80-83.
Doi: 10.24075/vrgmu.2018.052. (in Russian).

Koowinesa T.A. Kupunnosa A.O., Touwyux E.A., Makapoe B.B., Xpomoe A.B., I'ywun B.A.
u ap. Dddexrusrocts cozmanus aenenun CCR5Ddelta32 merogom CRISPR-Cas9 B smMGpu-
oHax yenoBeka / Bectauk PTMY. 2018. Ne 4. C. 80-83. Doi: 10.24075/vrgmu.2018.052

Kubyshkin, A.V., Kosilkin, S.V. & Astrelina, T.A. (2019) International legal regulation of genetic

research, biobanking, bioinformatics and human reproduction: analysis of the main inter-
national legal acts. International legal courier. (2), 29-34. (in Russian).
Kybviuxun A.B., Kocunkun C.B., Acmpenuna T.A. MexayHapoaHO-TIPaBOBOE PETYIIHPO-
BaHUE TCHETWYCCKHUX HCCICIOBAHUH, OMOOAHKHWHTA, OMOMH(POPMATUKU M PEIPOTYKIIHA
YCJIOBCKA: aHAJIN3 OCHOBHBIX MCKAYHAPOJAHO-IIPABOBLIX AKTOB // MC)KILYHapOIlHHﬁ npa-
BOBO#1 kypbep. 2019. No 2. C. 29-34.

Machado, H. & Silva, S. (2019) What influences public views on forensic DNA testing in the
criminal field? A scoping review of quantitative evidence. Hum Genomics. 13(1), 23.
Doi: 10.1186/s40246-019-0207-5.

McHughen, A. (2006) Problems with the Cartagena Protocol. Asiabiotech. 10(12), 684-687.
Doi.org/10.1142/S0219030306000942.

Montgomery, J. (2018) Modification of the Human Genome: Challenges from the Human Rights
Sphere due to Scientific and Technological Advances. Precedents of the European Court
of Human Rights. 3(51), 42-56. (in Russian).

Moumezomepu [oc. Monudukaiysi reHoMa YeJIOBEeKa: BBI30OBBI CO CTOPOHBI CQEphl TpaB
YCJIOBCKaA, 06y0HOBH€HHLIC HAaYYHO-TCXHUYCCKUMU JOCTUIKCHUAMU /! HpeIIGLICHTI)I EBpO—
metickoro Cyna mo npaBam 4yenoseka. 2018. Ne 3 (51). C. 42-56.

Nagrodskaya, V.B. (2019) New technologies (blockchain / artificial intelligence) in the service of
law: scientific and methodological manual. Novoselova L.A. (ed.). Moscow, Prospect
Publ. (in Russian).

Hazpoockasi B.b. HoBble TexHoNOrHMU (0JIOKUYCHH / MCKYCCTBEHHBIH MHTEIUIEKT) Ha CITYXK-
Oe mpaBa: Hay4yHO-MeToauueckoe nocodue / mox pex. JI.A. Hoocenosoii. M.: TIpocnexkr.
2019. 128 c.

Nwawuba, St.U, Mohammed, Kh.A, Bukola, A.T., Omusi P.l. & Ayevbuomwan Davidson, E.
(2020) Forensic DNA Profiling: Autosomal Short Tandem Repeat as a Prominent Marker
in Crime Investigation. Malays J Med Sci. 27(4), 22—35. Doi: 10.21315/mjms2020.27.4.3

Samuel, G. & Prainsack, B. (2018) The regulatory landscape of forensic DNA phenotyping in Europe
VISAGE. London, King’s College London. Available from: http:/Aww.visage-h2020.eu/PDF/
Deliverable 5.1 for_posting_online DECEMBER_2018.pdf [Accessed 21" November 2020].

124 I'EHETUKA U ITPABO


https://www.doi.org/10.24075/vrgmu.2018.052
https://www.doi.org/10.24075/vrgmu.2018.052
https://www.doi.org/10.1186/s40246-019-0207-5
https://www.doi.org/10.1142/S0219030306000942
https://www.doi.org/10.21315/mjms2020.27.4.3

Kubyshkin A.V., Kosilkin S.V. RUDN Journal of Law. 2021. 25 (1), 107-125

Sergeev, Yu.D., Mokhov, A.A. & Yavorskiy, A.N. (2019) Pilot (experimental) legal regime for
national biomedical science and practice. Medical Law. (4), 3-13. (in Russian).
Cepeees F0.]]., Moxos A.A., Aséopckuii A.H. ITnnoTHBIN (IKCTIEPUMEHTAIBHBIN) TIPABOBOI
PEXKHM IS OTCUECTBEHHOH OMOMEINITMHCKOM HayKU M IPAKTHKK // MeannHCKoe paBo.
2019. Ne 4. C. 3-13.

Schegoleva, A. M. (2014) Elaboration and adoption of the Cartagena Protocol on biosafety 2000:
travaux préparatoires. RUDN Journal of Law. (2), 300-310. (in Russian).
llJeconeea A.M. Victopus pa3pabotku u npunsatus Kapraxenckoro IIpoTokorna mo 6uo-
6ezomacHoctu 2000 r.: travaux préparatoires / BectHuk Poccuiickoro yHuBepcutera
npyx0b1 HaponoB. Cepust: IOpunuueckne Hayku. 2014. Ne 2. C. 300-310.

Watson, J.D., Davis, K. & Berry, A. (2019) DNA. History of the genetic revolution. Saint Peters-
burg, Piter Publ. (in Russian).
Yomcon Horc /1., /r6uc K., beppu 3. JHK. Uctopus renernueckoit pesomonuu. C. Ile-
tepOypr: [Turep, 2019. 512 c.

00 aBTOpax:

Kyoviuukun Anekceii Bukmoposuy — xangujat 10puIndecKux HayK, HapTHEP HAYIHOH
Koyumaboparn « ANBSHC TIPaBOBBIX pa3paboTok B cepe reHoma (LeGenDA)», anBokat, agBokat-
ckas koHTopa Ne 36 «Cankrallekcy xomternu aaBokaToB «MOCKOBCKasi TOpOJCKasi KOJJIETUs ajl-
BoKaToBY; 109147, Poccuiickas deneparus, . Mocksa, yi1. Tananuxuna 1.2/1 kopi. 4

ORCID ID: 0000-0002-6430-4391

e-mail: a.kubyshkin@gmail.com

Kocunxun Cepzeni Bauecnagosuy — KaHAWAAT IOPUANYECKHX HAYK, SKCHEPT HAYyYHOH
KoJutaboparyn «AJBSHC NMPaBOBHIX pa3paboTok B cdepe renoma (LeGenDA); 117574, Poccuii-
ckas ®eneparus, . Mocksa, Bunsrarocckas yi., 17/136

ORCID ID: 0000-0002-1759-0735

e-mail: kosilkins@mail.ru

About the authors:

Aleksey V. Kubyshkin — Candidate of Legal Sciences, Partner, Scientific Collaboration
“Legal Genomics Developments Alliance (LeGenDA)”, Lawyer, Advocate’s Office “Sanctalex”
(N 36) of the Moscow City Bar Association; 2/1 house building 4 Talalikhina str., Moscow,
109147, Russian Federation

ORCID ID: 0000-0002-6430-4391

e-mail: a.kubyshkin@gmail.com

Sergey V. Kosilkin — Candidate of Legal Sciences, Expert, Scientific Collaboration “Le-
gal Genomics Developments Alliance (LeGenDA)”; 17/136 Vilnius str., Moscow, 117574, Rus-
sian Federation

ORCID ID: 0000-0002-1759-0735

e-mail: kosilkins@mail.ru

GENETICS AND LAW 125


mailto:a.kubyshkin@gmail.com
mailto:kosilkins@mail.ru
mailto:a.kubyshkin@gmail.com
mailto:kosilkins@mail.ru

BectHuk PY[OH. Cepus: lOpupuyeckme Haykun 2021 T.25. Ne 1. 126-143

RUDN JOURNAL OF LAW http://journals.rudn.ru/law

e
S5

DOI: 10.22363/2313-2337-2021-25-1-126-143

Research Article

Self-Regulation of genetic studies in Russia:
search for the optimal model

Emil V. Alimov*, Felix A. Leshchenkov

The Institute of Legislation and Comparative Law under the Government
of the Russian Federation,
Moscow, Russian Federation
* emil.alimov@gmail.com

Abstract. The article is devoted to the general analysis of self-regulatory practices of genetic
research in Russia (conducted by public research institutions and commercial companies). Self-
regulation is a special type of regulation, performed by organizations providing genetic research and
their associations as well as by relevant professional and scientific community; it is regulated by local
acts, agreements, memoranda, professional standards, codes of ethics, etc. and is aimed at establishing
relationships in the field of organization, provision and use of results of genetic studies. Basically, self-
regulation is especially critical in various aspects of organization and conducting genetic research in the
worldwide perspective. The analysis provided by this article allows concluding that self-regulation
practice in Russia is applied in several public research institutions, but rather fragmentarily. Moreover,
the development of such form of regulation goes slowly. At the same time non-public genomic institu-
tions are trying to evade any significant self-regulation of their activities; they do not provide for any
expanded rules or standards of their practices (or they just confine themselves to references and general
provisions which are not in line with the specifics of the mentioned activities). On the other hand, it is
important to keep in mind that the current Russian legislation is full of gaps in terms of regulating ge-
netic research process. Analysis of several websites of Russian private companies providing genetic
profiling services revealed that those organizations almost never place complex information guides on
their information portals; they neither provide the standards for performing genetic research in an intel-
ligible form. The websites do not contain any information on possible risks or threats to health connect-
ed with application of medical procedures, while the issue of disclosure the gathered genomic infor-
mation to third parties (e.g., enforcement agencies) is often ignored. More than that, there are hardly
any published standards for conducting genomic research or documents on protecting patients’ rights,
etc. Thus, we are forced to acknowledge that the institute of self-regulation in the field of genetic stud-
ies is not developed well enough in Russia. The current fragmented nature of legal regulation and self-
regulation concerning genetic research may contribute to violation of rights and legitimate interests of
patients in terms of confidentiality and safeguarding genetic information, gathered in the process of re-
search. The state therefore should within the established goals of intensive genetic technological devel-
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opment provide all the necessary conditions (including of legal character). However, it is still not clear
how the issues of legal regulation of status of genetic research participants, protection of genetic data,
incentives for providing genetic research, etc. should be handled. We assume that one of the possible
ways of tackling the aforementioned challenges is developing relevant complex legal regulation (includ-
ing departmental acts) and/or investing the frontline public research institutions with special functions
(i.e., within a special council, commission, or association). Such powers will contribute to regulating
certain aspects of administering and conducting genetic research and using its results in the framework
of legal regulation, which should be mandatory, including for non-public organizations, offering genetic
services in the territory of the Russian Federation.

Key words: legal regulation, self-regulation, genetics, genomic policy, human genome, genet-
ic research, personal data
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AnHoTanust. CTaThsl TIOCBSIIEHA OOIIEMY aHAIM3Y NPAKTHKHA CaMOpPETYINPOBAHUS T€HETHYe-
CKHX uccienoBaHuil B Poccun (kak rocyapCTBEHHBIMH HayYHBIMHM OPraHH3aLMsAMHU, TaK U KOMMepye-
CKMMHU KoMmnaHusMH). CaMoperyjaupoBaHue MPeCcTaBIIsieT co00i peryiInpoBaHUE OpraHU3alMsAMH, OCY-
HICCTBIISIFOUIMMH F€HETUYECKHE MCCIIEIOBaHNs, X 00bEAMHEHUSIMH, & TAKXKE COOTBETCTBYIOLIMM Hpodec-
CHOHAJIbHBIM U HayYHBIM COOOILIECTBOM (TIOCPEICTBOM JIOKAJIBHBIX aKTOB, COTJIAIICHUH, MEMOPAHIyMOB,
po(hecCHOHATBHBIX CTaHIAPTOB, STHYECKUX KOAEKCOB) OTHOLIEHHH, CKIIAABIBAIOIINXCS B 00IaCTH opra-
HU3aLUY, IPOBEACHNS U UCIIOJIBb30BaHK PE3yJIbTaTOB T€HETHUECKUX UCCIenoBaHui. B 1ienom B MupoBoit
MIPAaKTHKE PEryJUpOBaHMS PA3IMYHBIX ACIEKTOB OPraHW3allud U MPOBEAEHHS T'€HETHUECKUX HCCIIEe0Ba-
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HUIl CaMOpEeryJIMpOBaHHE TeHETHYSCKUX HCCIIENOBaHUN HMIpaeT ocoOyro poiib. [IpoBe/ieHHBIH B CTaThe
QHAITM3 MTO3BOJMII CHIeNIaTh BHIBOJ, 4TO B POCCHM TIpakTHKa caMOpEryJIUpOBaHUs, XOTS U KpaiHe ¢par-
MEHTapHO, HO BCE )K€ NMPHUMEHSETCS B PsiJie TOCYapCTBEHHBIX HAYYHBIX yupexaeHuid. MoxHO oTMe-
TUTHb B LIEJIOM MEIUIEHHOE Pa3BUTUE TAKOI'O PETyIMpOBaHUs B Poccum B rocylapCTBEHHBIX HAay4YHBIX
yupexaeHusx. IIpy 3ToM HerocyJapcTBEHHbIE TEHOMHBIE OPTraHU3ALUHU B LIENOM YKJIOHSIOTCSA OT 3Ha-
YUMOTO CaMOPETYJIUPOBAaHUS CBOCH AEATENBHOCTH, HE NPEAyCcMaTpHuBasi KaKUX-THOO PaCIIUPEHHBIX
HpaBUJI ¥ CTAaHAAPTOB O CBOEH AesATeNbHOCTH (JINOO OrpaHUYMBAsICh OTCHIIOUHBIMH (POPMYITUPOBKAMH,
OOIMH TIOJIOKEHHUSIMH, HEe OTBEYAIOUIMMH CHelu(UKe TaHHOW JESATENbHOCTH). BMecTe ¢ TeM BakHO
YUHTHIBaTh, YTO ACUCTBYIOIIEE 3aKOHOAATENBCTBO Poccuiickoit Denepariin nMeeT 3HaUUTEIbHBIE TTPO-
Oebl B 001aCTU PeryIMpoBaHus Ipolecca FeHeTUYECKUX HcciefnoBaHuil. ITocpeacTBoM NpoBEIEHHOIO
B CTaTh€ aHAJIM3a PsAJa UHTEPHET-CAaHTOB POCCUIICKMX YACTHBIX KOMIIAHUM, OKa3bIBAIOIINX YCIYTH Ie-
HETUYECKOTro Npo(uUiIs, aBTOPbl MPHUILIA K BBIBOAY, YTO AAHHBIMU OpPraHM3ALUSIMHU HNPaKTUYECKU HeE
HPOBOIUTCS paboTa MO CO3IaHUI0 KOMIUICKCHBIX MH(OPMALMOHHBIX MOCOOMH (Ha nx MH(OPMAIMOH-
HBIX MOpTanax), a TeM Oosiee CTaHIapTOB MPOBEACHHS T'eHETHYECKUX MCCIESIOBAaHUN B TOCTYIHOH JUIs
nanreHToB Gopme. Takxke B OTKPHITOH GopMe HET cBeAeHHH 0 BO3ZMOXKHBIX PHCKaX M yrpo3ax Juis ma-
LIMCHTOB B CBSI3M C IPUMEHEHHEM TOW HJIM WHOM IMPOIEIYPbl, PEAKO PACKPHIBAETCS BOIPOC O BO3MOXK-
HOCTH TIPEIOCTABIICHNUS TIOTYYeHHOH TeHOMHON HH(GOPMAIMH O MaIllieHTe TPEeThUM JIHIaM (Harpumep,
IIPaBOOXPAHUTEIbHBIM OpraHaM). IIpuxoauTcs KOHCTaTHPOBaTh, YTO B Poccuu B LIEIOM HEAOCTATOY-
HOH CTENEHU Pa3BUT MHCTUTYT CaMOPETyJIMPOBAHUS I'€HETUUECKUX MCCICIOBAaHUN. DTOT BHIBOJ ObLI
ClleNlaH Ha OCHOBE MPOBEICHHOT0 aHanu3a HHGOpMay 00 OpraHu3aliy U JeITeIbHOCTH OTMEYESHHBIX
opraHu3anuii (rocyfapCcTBEHHBIX U KOMMEPUYECKNX), UMEIOMIEHCS] B OTKPHITOM AOCTyme. Tak, HampH-
Mep, NPAKTHIECKH OTCYTCTBYIOT OIyOJIMKOBAHHBIE CTAHAAPTHI MPOBEICHUS TEHOMHBIX HCCIIEIOBaHUH,
JOKYMEHTBI O 3alllUTe MpaB MallMeHTOB — YYaCTHUKOB I'€HETHUYECKHX HccienoBaHuil u ap. CloKuBs-
muiicsa B HacTosilee BpeMsl (parMeHTapHbIA XapaKkTep 3aKOHOAATEIBHOIO PETrYINPOBAHUS U CAMOPETY-
JIMPOBAHUS T€HETHYECKUX UCCIEI0BAHUM MOXKET CII0COOCTBOBATh HAPYLIEHUIO IIPaB U 3aKOHHBIX UHTE-
pPECOB MALMEHTOB B 4acTU o0ecleueHus! KOH(PpUASHINAIBHOCTY U COXPAHHOCTU F€HETUIECKOH HHGOP-
Maluy, MOJTy4eHHOH B XOJ€ T€HETHYECKOro uccienoBaHus. COOTBETCTBEHHO, TOCYIapCTBO B paMKax
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Introduction

In the modern world such issues as progressive development of protective in-
struments for human rights and personal data, international cooperation in the field of
living organism’s genomics connected with revolutionary inventions in genomic pro-
jects, colossal promotion of IT in the field of bioinformatics, genomic medicine and
other sciences concerning health and genomic technologies of animal and plant selec-
tion gain relevance (Yankovskiy & Borinskaya, 2003:46-49). The accumulation and
exchange of genomic data is expanding exponentially, while the genomic biomedical
technologies and genomic research results are being widely applied in the socially
significant spheres. At the same time this field features several legal risks of abuse
and possible violations of civil, social, and public interests (Montgomery, 2018).

The state should create the necessary conditions to ensure that the genetic infor-
mation gathered in the process of relevant genetic research is protected against any ille-
gal tampering, while the legal status of genetic research participants is legitimately es-
tablished and corresponds to widely recognized international standards and advanced
practices of foreign states (Branum & Wolf, 2015; Isasi, Kleiderman & Knopper, 2016).

It is worth mentioning that according to the current laws, all professional self-
regulative organizations are bound to protect public interests by determining basic rules
for professional activities. Thus, they define criteria for registration and certification, pro-
vide special guides in the form of ethics codes, professional conduct codes and practical
standards, maintain an open register of specialists, deal with complaints about actions of
organization members and apply relevant disciplinary sanctions. Conventional profes-
sional associations are not authorized to develop and apply obligatory requirements.

According to some authors, efficiency and resilience of self-regulation pro-
cesses in terms of genomic research are ensured at three levels: international self-
regulation level, interdisciplinary self-regulation level, and the level involving solu-
tion of particular issues or matters within the specialist community (Varlen at al.,
2019:11-17). At the same time, the lack of well-elaborated, comprehensive, and ap-
proved by the Russian genetic (biological) science rules and standards of conducting
genetic research (including the rules for handling gained genomic information and us-
ing research results), demonstrates professional disunity of specialists (research cen-
ters) performing genomic research, which ultimately hinders development of uniform
legal and ethical requirements.

The most disputed topic, being heavily criticized in science, is the acceptable
conduct rules for a specialist (scientist) performing genetic research from the view-
point of professional ethics (Nanba et al., 2020). Thereupon the ethic requirements

GENETICS AND LAW 129



Anumos 3.B., Jlewjenxos @.A. Becrauk PY JIH. Cepust: FOpumideckue Hayku. 2021. T. 25. Ne 1. C. 126-143

should be elaborated not only by professional associations of genetic specialists, but
also by sectorial medical associations in general. This complex and multifaceted issue
under study should involve current international experience based on the provisions
of relevant international agreements, concluded between international organizations
(Lévesque, Joly & Simard, 2011; Lin, Owen & Altman, 2004).

The situation which has emerged in Russia in the field of genomic studies, in-
cluding the legal regulation of relevant activities, shows several tendencies, among
which we should note remarkable deceleration of Russia in comparison with the lead-
ing foreign states (Mashkova, Shirokov, 2020). Thus, Section | — The Status of Ge-
netic Technological Development in the Russian Federation of the Russian Govern-
ment Regulation No 479 of April 22, 2019 On the Approval of the Federal Scientific
and Technical Development Program for Genetic Research 2019-2027 — officially
states that “the share of Russia in the general volume of worldwide genetic technolo-
gy market is critically low. Russian achievements and studies in the field of genetic
technologies will not allow reaching large amounts of commercially successful re-
sults, so the necessary products are being imported. Therefore, the share of Russian
import of amino acids (tryptophan, threonine, and valine) used for agricultural animal
feed reaches 100 percent, ferments — over 70 percent”.

At the same time, we should note the urge of the Russian government to regulate
those social relationships and stimulate genetic studies overall. However, at the moment,
there is still no legal certainty in matters of legal regulation concerning nature, methods,
and standards for conducting genetic and genomic research, prevention and elimination
of genetic discrimination, as well as maintaining an optimal balance between privacy of
personal data and possibilities of so-called open science (Lapaeva, 2020).

Therefore, lack of full-fledged legal regulation of genetic research in the Rus-
sian Federation attaches greater relevance to the self-regulating norms of organiza-
tions, performing genetic research in the Russian Federation. Their analysis would al-
low better understanding of the general stance of self-regulation in this field along
with determining the vectors for achieving the optimal model of self-regulation for
those organizations.

Self-Regulation of genetic research in Russian public research institutions

Among public research institutions we should mention the following ones:
The Federal Public Budget Research Institution Medical Genetic Research Facility
(MGREF), The Federal Public Budget Research Institution called The Vavilov Institute
of General Genetics of the Russian Academy of Sciences (IGG), and The Federal Pub-
lic Budget Research Institution called The Federal Research Facility — the Institute
of Cytology and Genetics of the Siberian Branch of the Russian Academy of Sciences
(ICG). Several core regulations of the mentioned organizations have been analyzed
by the authors.
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It should be noted that all the aforementioned organizations are federal public
budget research institutions, which implies their subordination in relation to the con-
cerned federal public authority — the Ministry of Science and Higher Education of
the Russian Federation. That Ministry adopted their charters. The charters also pro-
vide for the status of the Ministry of Science and Higher Education as a founder of
concerned research institutions by vesting it with the relevant powers and functions
(despite the fact that some of them are directly subordinate to the Russian Academy
of Sciences). Thus, the Charter of the IGG No 187 of July 6, 2018 states that the
founder and the owner of all property of the Institute is the Russian Federation, while
the functions and powers of the owner of the property entrusted to the Institute are
performed by the Ministry of Science and Higher Education of the Russian Federa-
tion and the Federal Agency for Managing Public Property in the manner, established
by the Russian legislation and in accordance with the Charter.

The Charter of the MGRF No 80 of July 6, 2018 stipulates that the institution
fulfils state assignments, formed and approved by the Ministry of Science and Higher
Education of the Russian Federation taking into account the RAS recommendations
and, in accordance with main activities, established by the mentioned Charter. At the
same time, the MGRF may not deny state assignments. In order to perform its tasks,
the MGRF, on its own behalf, may acquire and implement civil rights, carry civil ob-
ligations, sue and be sued in any court and independently, in the prescribed manner,
form its own structure, including departments to perform medical and genetic re-
search (medical genetic facility).

The goals and subject of the MGRF activities include pursuing fundamental,
exploratory and applied (including clinical) research aimed at gaining new knowledge
in the field of medical genetics, providing first aid to individuals, and training high-
skilled medical and research personnel.

The MGRF engages in the following basic activities:

— To conduct fundamental, exploratory and applied research in the following
directions: examining the structure, functions and variety of human genome and other
human genetic materials in normal conditions, in pathological or other negative ex-
ternal conditions; modelling genetic processes and inherited diseases of human beings
and animals, in cell colonies and by methods of bio-informatics; examining the
spread, ethology and pathogenesis of inherited diseases; developing new means and
methods of diagnostics, prevention and treatment of genetic pathology; developing
methods (approaches) for improving efficiency of medical genetic consulting; im-
proving administration of medical genetic assistance to Russian citizens.

— To perform research projects, funded by research grant foundations or sim-
ilar organizations including international.

— To participate in coordinating activities in the field of medical genetics, in-
cluding fundamental, exploratory and applied studies.

— To participate in federal, regional, sectorial and interdisciplinary pro-
grams and projects as well as in research forecasting and expert examination of sci-
entific research.
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— To participate in medical activities, to provide specialized first aid to indi-
viduals and first aid, not included in the basic compulsory health insurance program.

— To promote scientific achievements and knowledge on inherited diseases
among medical personnel and general public.

— To perform activities in the field of ionizing (generating) radiation sources
for the research needs; to use and store such sources.

The MGRF may also perform other, secondary activities:

1) To provide organizational, methodical, research, expert and consulting
assistance for organizations within the MGRF profile.

2) To test new diagnostic and treatment methods.

3) To test medical devices.

4) To organize and conduct telemedical consultations and additional profes-
sional training by means of MGRF telecom systems.

5) To prepare standards, protocols, algorithms, and clinical recommenda-
tions on the relevant genetic medical issues.

6) To produce diagnostic systems.

7) To collect and scavenge the waste and scrap of precious metals and sil-
ver-containing components after the use of motion picture X-ray materials.

8) To conduct activities connected with legal protection and use of intellec-
tual activity results of the MGRF according to the Russian legislation.

9) To lease temporary unused property, including real estate.

10) To use the exclusive rights of the MGREF to the results of intellectual ac-
tivities and dispose of them in accordance with the Russian legislation.

It should be noted that the MGRF in contrast to other research institutions of
a similar activity profile has approved and placed in open access a number of documents
on the activities of the ethics committee, use of confidential information and procedure
of handling public petitions. Thus, MGRF Order No 2/16 of January 11, 2016 has es-
tablished the standard operating procedures (SOP) of the local ethics committee in ac-
cordance with legislative requirements in order to perform independent expert examina-
tion, provide consultations and make decisions on the biomedical research ethics, im-
plying human or animal participation. Apart from that on August 28, 2017 the MGRF
approved the Regulation on Confidential Information in conducting clinical studies of
medicinal drugs, which generally regulates the procedure for handling various confi-
dential data types (professional secrecy, commercial secrecy, medical privacy, sensitive
information constituting State secrets) in order to ensure the MGRF economic and legal
security in performing clinical studies of medicinal drugs.

The IGG Charter states that the Institute conducts fundamental, exploratory
and applied research and design studies in a variety of areas: general, molecular and
evolutionary genetics, human, plant and microorganisms genomics, structural and
functional genome organization, mechanisms for gene regulation and expression,
comparative genomics, system biology, genetic security, genetic passportization and
DNA identification, genetics of agricultural animals and plants, gene pools, human
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genomic geography in Russia and worldwide, etc. It is also noted that the research ac-
tivities of the IGG are connected with highly sensitive information.

The ICG Charter No 414 of July 26, 2018 generally provides for similar mat-
ters, mentioned above, which demonstrates a uniform approach to the composition of
establishing documents of such public research institutions. We should also note the
Ethics and Professional Conduct Code of the ICG workers, adopted on September 12,
2017. That Code represents a compilation of general professional ethical principles
and rules of conduct, which all the ICG staff should adhere to, independently of their
position. In the process of concluding a labor agreement the candidates shall study the
Code provisions and follow them in the future. The main purpose of the Code is to
generalize ethical standards and establish rules of professional conduct for the ICG
staff to ensure their effective performance as well as strengthen the ICG authority
and/or business reputation. The ICG Ethics and Professional Conduct Code is aimed
at improving staff efficiency, thus the Code:

1) serves as a basis for consistent development of corporative culture and
formation of strong work ethics,

2) serves as an institute of public conscience and dignity of the ICG workers
as well as creates atmosphere of trust and mutual respect,

3) prevents corruption and contributes to removing reasons for corruption and
conflicts of interest.

It also establishes that knowledge and commitment to the rules of ethics and
professional conduct code of the ICG staff is one of the criteria for assessing their
professional activities and performance.

According to the Code the staff shall:

a) perform their duties within the powers, determined by the job description,
fairly and professionally, in order to secure the ICG effectiveness,

b) follow the norms of professional ethics,

c) provide assistance to colleagues in order to reach higher results and share
experience,

d) manage entrusted resources effectively and handle the assigned property
with care,

e) refrain from activities, which pursue private interests and hinder proper ex-
ecution of professional duties,

f) inform the ICG management, the prosecutor’s office and other relevant
public authorities about all cases of corruption and engagement in corrupt schemes,

g) demonstrate professional independence, excluding all possible external in-
fluence, including from political parties, public associations, etc.,

h) pay attention, show respect, and follow etiquette in all professional com-
munications,

i) refrain from behavior which may question the proper execution of profes-
sional duties, avoid conflicts which may jeopardize the ICG reputation and/or authority,
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j) not receive rewards for their professional performance from individuals or
legal entities (including fees, loans, services, entertainment, recreation, transport ex-
penses reimbursement, and other rewards),

k) take all necessary measures, provided by the Russian legislation and pre-
vent conflicts of interest and mitigation thereof,

1) comply with the established rules of public speaking and provision of pro-
fessional information according to the ICG regulations and relevant legal norms of
the Russian Federation.

For not compliance with the provisions of the ICG Code an employee bears
moral responsibility to their employer and colleagues as well as other responsibilities
in accordance with the legislation of the Russian Federation. Compliance with the
ICG Ethics and Professional Conduct Code is taken into account during attestation,
building a talent pool for promotion to higher positions, deciding on incentives and
also when imposing disciplinary sanctions.

Moreover, the ICG has adopted the Development Program for 20162020 of
strategic nature that provides for a well-detailed plan to achieve the established goals.
Objectives of the Development Program include acquiring new fundamental
knowledge in the field of general and molecular genetics, developing new genetic,
cellular and bioinformation technologies to satisfy the needs of biomedicine, agricul-
ture, and biotechnological industry of the Russian Federation.

Thus, the charters of the mentioned public research institutions contain no
provisions, which would directly regulate rights, obligations, liability and guarantees
of the participants of genetic research. The charters regulate the most general matters
of organizational, legal and financial nature. At the same time, they provide for the
main activity vectors of genetic studies as well as main responsibilities to superior
federal authorities. All the mentioned research institutions have ethical committees,
but only the ICG has developed the code of ethics. We can only find the most general
information on such committees in the open access. Despite the fact that several fa-
mous federal public budget research institutions have been working for a long time in
Russia (the MGRF, the IGG, the ICG and others) there is no publicly available infor-
mation concerning their cooperation (excluding joint research projects and participa-
tion in scientific events) in the field of development and adoption of ethically oriented
documents of genomic research, strategic instruments, etc.

All the public research institutions, examined above, should in the course of
their activities undertake public assignments as they are funded from the Russian fed-
eral state budget; they should also conduct works, which may be connected with na-
tional security secrecy. Therefore, the activities of the relevant research institutions
are closely connected with and are greatly directed at implementing state policy in the
field of biomedical research, including genetic studies. Only the ICG has adopted and
placed their development program 2016-2020 on the official website. Other men-
tioned institutions still have such opportunity; moreover, they may have developed
and adopted similar programs but, apparently, they have limited access status, since
they can be associated with professional secrecy and national security.
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Self-Regulation of genetic research in Russian non-public organizations

The mapping of the human genome provides for new wide prospects of using
the gathered information in medicine. Commercial medical facilities are increasingly
offering services of genetic research and personal genomic testing in recent years
(Mashkova, Varlen & Shirokov, 2020:56). The constant drop of prices on such ser-
vices attracts more customers interested in using test results for a wide scope of pur-
poses. It is evident that genetic research and personal genomic testing, provided by
commercial medical companies gain more popularity (Munnich, 2019:409-410;
Knoppers, 2014).

The results of genetic studies may generally be used for the following purposes:
for revealing disease-disposing genes, conducting relevant risk assessment, forecasting
future treatment or preventive care. They are also critical in family planning and appli-
cation of reproductive health technologies, complex risk assessment in voluntary per-
sonal insurance schemes or employment risk assessment as well as in further research.

Such services are also becoming more affordable for general public. At the
same time, they allow accumulating a vast mass of genetic data at private institutions,
which jeopardizes information safety and crates a menace for information leakage
(Rothstein, Knoppers & Harrell, 2016). All those pose questions concerning the legal
regime of such information, the degrees of self-regulation and state interference in the
processes of providing medical services in the field of genetics in order to secure the
rights and legitimate interests of citizens (Thorogood, Dalpé & Knoppers, 2019).

In this context it is worth mentioning the endeavor of S.S. Zenin to formulate
three basic principles of building a model of optimal balance between state regulation
and self-regulation of relationships in the field of performing genetic studies: the in-
formed consent to undergo genetic testing, participation of self-regulatory associa-
tions of medical genetics in the development of the national standards on the quality
of medical services, legal status of a genetic consultant (Zenin, 2020:8). Supposedly it
is not about principles (basic onset and formulation), but about certain rules of con-
duct, rather significant in their essence, though not covering all the aspects of social
relationships under consideration. Other issues also demand consideration; among
them are the role of genetic (not only medical) organizations in developing and apply-
ing self-regulation, admissibility, and procedure for sharing genomic information
with the third parties including enforcement agencies, matters of legal status of pa-
tients, genetic material donors, and their genetic relatives, etc.

It is worth noting that in current situation a patient should actively participate
in monitoring their own health and selecting an optimal treatment scheme by using
the latest genetic science achievements (Nazarov & Sisigina, 2018). At the same time,
they should make well-elaborated decisions concerning gene therapy and/or genetic
testing and realize their personal responsibility for decisions made. This should ap-
parently be supplemented with necessary medical consultations (by scientists or re-
searchers) and patient’s ability to gather all the relevant information from open
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sources. In this case the patient’s informed consent to medical procedures and ge-
nomic research will signal a desired result (Blassime et al., 2017).

In Russia, several private companies (usually limited liability companies —
LLC) are performing genetic research (specifically genomic testing). Those compa-
nies claim on their official websites that genetic tests allow mapping human genome,
learning about ancestors, getting advice on sports activities, acquiring recommenda-
tions on losing weight or nutrition as well as alerting susceptibility to certain diseases.
At the same time there is no legal regulation or self-regulation upon handling of such
information, i.e., ethical codes or other instruments including open-access constitu-
tional documents. This testifies to the great amount of discretion in the issues of ad-
ministering genetic studies in general and little publicity in the activities of the men-
tioned companies in terms of self-regulation and development of ethical standards for
conducting genetic research.

Moreover, most often the ethical committees/commissions are non-existent,
and nothing is mentioned about adherence to any developed ethical standards of in-
ternational or European levels. Yet, this situation threats genetic information safety
and may violate human rights by arbitrary editing human genome or leaking infor-
mation to third parties without due consent.

However, there are some exceptions. For example, Genotek provides for
a confidentiality policy in handling personal data®. This company (established in 2010)
is one of the first to perform genetic testing in Russia; it offers undergoing one of five
thematic tests: Health and Longevity, Child Planning, Diet and Fitness, Talents and
Sports, Genealogy. The main areas of its activities are similar to other private organi-
zations, that provide similar services; they include:

— genetic studies for research institutions,

— DNA testing on the origin of a person (genetic genealogy),

— DNA testing for inherited diseases,

— DNA testing, revealing susceptibility to various diseases,

— pregnancy planning genetic studies,

— genetic research of human predispositions (sports, metabolism, etc.).

Atlas biomedical holding offers testing on health, nutrition, sports, origin, and
personal traits. Atlas is currently one of the most popular companies in Russia, con-
ducting genetic tests. It is worth mentioning that Atlas is famous for providing precise
rules of disclosing genomic information in its confidentiality policy, which is not very
typical for most companies. Those rules include:

1) inadmissible use of personal raw data of patients for research or commer-
cial purposes without prior and clear consent (raw personal data is the type of infor-
mation about genetic data of a specific person),

1 Genotek. Available from: https:/iww.genotek.ru/f/Privacy Policy_and Processing_of Personal_Information.pdf
[Accessed 11" September 2020].
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2) In the absence of a statutory obligation to disclose or transmit such infor-
mation, a guarantee of non-disclosure of personal data or individual raw data of a pa-
tient to third parties is presumed?.

MyGenetics also offers DNA testing for providing recommendations over diet
and fitness®. The company operations in the Technopark of the Novosibirsk
Academgorodok. Diagnostic results are based on the data of the National Center of
Biotechnology Information (USA), the European Research Consortium Food4Me,
Stanford University and other global laboratories. DNA studies are performed at the
Institute of Chemical Biology and Fundamental Medicine of the Siberian Branch of
the Russian Academy of Sciences. MyGenetics also provides for a confidentiality
policy of general nature.

We should also mention ZAO Genoanalitika, which is located in the Science
Park of the Lomonosov Moscow State University and has acquired the status of the
center for collective usage in the Skolkovo Technopark®. The company performs ge-
netic testing as one of three research packages: monogenic diseases, two studies and
a Complete Genetic Passport” of five studies, or for each of the areas separately. The
main activity areas are the following:

a) complex solutions in the field of genomic studies of any level of complexi-
ty for medical, research and agricultural purposes,

b) specialized sequencing of all types of nucleic acids,

) genotyping and karyotyping on micromatrix,

d) fast and highly accurate bioinformatics analysis of gathered data.

The Genoanalitika website also states that this company was the first in
Russia to develop mass genetic services, perinatal screening DOT-test, personal ge-
netic research My Gene, and a modern system of genomic assessment of breeding
value in animals.

We should also note the activities of the Association of Medical Genetics
(AMG), which is a professional association of medical geneticists and laboratory ge-
neticists. AMG was created in order to represent and protect professional interests of
medical-genetic community by consolidating, strengthening, and developing profes-
sional ties and humanitarian contacts between specialists engaged in medical genetics.
Other purposes include coordinating professional activities of medical geneticists and
laboratory geneticists as well as promoting medical education and continuous medical
training of specialists®. AMG contributes to introduction of advanced experience and
recent developments of world science and technologies into practical public health care,

2 Atlas. Available from: https://atlas.ru/privacy [Accessed 24" September 2020].

3 National Center for genetic Research MyGenetics. Available from: https://mygenetics.ru [Accessed 241
September 2020].

4 Genoanalitika. Available from: https://genoanalytica.ru [Accessed 24" September 2020].

5 Charter of AMG. Available from: http://amg-genetics.ru/assets/components/themebootstrap/docs/%D0%
A3%D0%A1%D0%A2%D0%90%D0%92%20%D0%90%D0%3C%D0%93.PDF [Accessed 15" October 2020].
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as well as promotes advanced diagnostic methods and treatment of inherited (orphan)
diseases in Russia. AMG also disseminates relevant knowledge in the field of medical
genetics among medical community and participates in organizing and holding scientific
congresses, conferences, symposia, seminars, schools, and exhibitions. Over 300 spe-
cialists of the Russian medical genetic service are full members of the AMG including
the main freelance specialists of the Russian Ministry of Health on medical genetics in
federal districts and health departments of the Russian Federation constituent entities®.
Since 2016, AMG has been implementing a joint project with the Federal State Budget-
ary Scientific Institution Research Center for Medical Genetics to create a unique data-
base of patients with congenital and hereditary orphan diseases (Audit of Diagnostics
and Medical Care for patients with inherited orphan diseases)’. The project has signifi-
cant research perspectives and allows generalizing and studying the available data on
the prevalence, diagnostic methods, and efficient treatment of severe hereditary (or-
phan) diseases, including phenyl ketonuria, mitral valve disease, acid maltase deficien-
cy, Niemann-Pick C1 disease, diffuse angiokeratoma in the Russian regions. AMG is
a member of the National Medical Chamber and participates in the preparation and dis-
cussion of draft laws in the field of public health care and draft clinical guidelines on
hereditary (orphan) diseases in children and adults.

It seems that organization and activities of the AMG largely correspond to the
best practices of relevant foreign organizations (Mashkova, Varlen & Shirokov, 2020).

Conclusion

Currently, the Russian legislation and judicial practice do not directly provide
the scope of human rights in the field of genomic studies and special legal guarantees
are not enshrined. We can agree that in contrast to practice of the European Court for
Human Rights, the relevant Russian judicial practice in the field of genomic studies
and implementation of their results is a rather “boring landscape” of monotonous cas-
es, generally encompassing matters of genetic identification in criminal and family
procedures (Kalinichenko & Kosilkin, 2019:116).

The cornerstone issue is establishing measures of responsibility for breaking
laws (by illegal actions or inaction) in the sphere under consideration. At the same
time, it is obvious that harm to the patient’s health in the process of conducting a ge-
netic research in the event of negligence of a physician or scientist or medical person-
nel should imply their liability (Blinov, 2018). However, we should also take into ac-
count the complexity of genetic research and the situation itself in every specific case.

6 AMG. Auvailable from: https://med-gen.ru/spetcialistam/assotciatciia-meditcinskikh-genetikov/https://
genoanalytica.ru [Accessed 15™ October 2020].
T"AMG. Auvailable from: https://med-gen.ru/spetcialistam/assotciatciia-meditcinskikh-genetikov/https://
genoanalytica.ru [Accessed 15" October 2020].
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No less urgent is the task of protecting information, gained in the course of
genetic research. According to the current legal regulation, application of liability
measures in this area is extremely problematic, as there are no specific rules restrict-
ing human genome editing, transmission of genomic data to third parties and so on.
For example, administrative law only provides liability for violating rules in the field
of GMO and GMO-products.

It seems that the main rule for doctors, scientific researchers and medical per-
sonnel, engaged in genetic research, should be do no harm to the patient, observe
their rights and legitimate interests. This rule should be facilitated by informing the
patient about all possible risks of medical intervention (including genetic research).

It is also important to establish the ethical boundaries of permissible behavior
in the scientific expert community by developing the relevant documents through
open scientific discussion. In this context it is worth mentioning that the regulatory
potential of the acts of the Russian genetic research organizations is not yet fully real-
ized, which fragmentizes legislative framework and law enforcement practice. At the
same time in Russia as a whole, the institute of self-regulation in genetic research is
poorly developed, which is confirmed by the analysis on the information concerning
the activities of relevant organizations (private and public) available in the public
domain (primarily, the internet).

At the same time, the insufficient (fragmented) legal regulation and self-
regulation of genetic studies lead to violations of patient’s rights and legitimate inter-
ests in terms of information confidentiality and genetic data security. Moreover, such
situation may negatively affect the reputation of genetic research in society.

The state therefore should within the framework of the set goals of intensive
genetic technological development create all the necessary conditions (including of
legal nature). At the same time reaching such a global aim is impossible without due
legal regulation of the status of genetic research participants, and without securing
genetic information about citizens. The state should ensure that the genetic infor-
mation gathered from the relevant genetic research is protected against any illegal
tampering, while the rights, obligations, guarantees and legitimate interests of genetic
research participants are fairly established in order to comply with generally recog-
nized international standards and best practices of foreign states.

Summing up, we should note that in Russia the practice of self-regulation is
being applied, though rather fragmentally, in many research institutions. We may no-
tice the constant, yet slow, development of such regulation in Russian public research
institutions. At the same time private genomic organizations generally evade signifi-
cant regulation of their activities and thus do not provide for the rules or standards of
their activities, limiting themselves to referential formulations, general provisions,
which are not sufficient for the specifics of those activities. In this case we have to
admit that private genomic organizations (operating on a commercial basis) only fol-
low the norms of the Russian current legislation, which, as noted earlier, has signifi-
cant gaps when it comes to regulation of genetic research procedures.
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Analysis of several websites of Russian private companies, providing genetic
profiling services® allows to conclude that these organizations do not work on develop-
ing complex information guides (on their information portals) and standards of con-
ducting genetic research in the intelligible format. Moreover, the open sources provide
no information on the possible risks and threats to patients in connection with applica-
tion of certain medical procedures, while the issue of patient’s genomic information
transmission to third parties (e.g., enforcement agencies) is rarely commented on.

We assume that one of the possible ways of solving the aforementioned issues
is the development of the relevant legal regulation (including departmental acts®)
and/or organization of special activities by the leading public research institutions
(i.e., in the format of a separate council, commission or association®) on regulating
various aspects of genetic research, which will be mandatory also for non-
governmental organizations, providing relevant services in the Russian territory.
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Annoranus. PaccmatpuBaercst npaktuka EBporeiickoro cynma mo mpaBam 4esioBeKa 1Mo HeKo-
TOPBIM JIeJIaM, CBS3aHHBIM C IPUMEHEHHEM JOCTIKEHUI OMOMEUIIMHEI B CBETE PeasTU3alliy 1IpaB U CBO-
0011 yenoBeKa, MpeAyCMOTPEeHHBIX EBporelickoil KOHBEHIMEH MpaB 4YesoBeKa W MPOTOKOJIAMH K HEil.
B uactHocTH, neno Boljevic v. Serbia, B KOTOpOM 3asiBUTENb, rpaxaanuH CepOun, yTBepKaall, 4To ero
IIPaBO HA yBa)KCHHUE YACTHOI M ceMEeWHON HU3HM ObUIO HAapyIIEHO B pe3yJIbTaTe 0TKa3a HallMOHAJIBHBIX
cynoB CepOun B BO3OOHOBIICHHH CyIeOHOTO pa30MparenbCcTBa MO YCTAHOBICHHIO OTIIOBCTBA. 3asiBH-
TeJIb XOTEN JI0Ka3aTh, IyTeM npoBeaeHus aHanusa JJHK, uto rpaxnanun A. sBisuics ero Ouosoruye-
CKUM oTLOM. OTMETHM, YTO MO JaHHOMY Jeiy B 1970-X rogax HallMOHAJIBHBIA CyJl MPUHSII peIIeHuE,
COIJIACHO KOTOPOMY I'paXJaHWH A. He ObUI IPU3HAH OTIIOM 3asBUTENS, a MOCIETHUN yKazal, yTo B TO
BpEMsI HEBO3MOXKHO 6BIJ'IO MPOBOAUTH aHAJIN3 HHK 1 OH HEC 3HAJ O CyHICCTBOBAHHWU TAKOI'0 PCHICHUSA
cyaa (B mpoliecce o JaHHOMY JIeNly 3asBUTEINb ObLT NMPEJCTaBIICH ONEKYHOM, TaK Kak OH ObLT HECOBEp-
LLICHHOJ'[CTHI/IM), U 4YTO TCICPb €CTh TaKasl BO3MOKXHOCTb. B cBs3u ¢ 3TUM 3agBHUTEIb YTBEpKIAAI, 4TO
OTKa3 B yJIOBJICTBOPEHUH €ro TpeOOBaHUIl CO CTOPOHBI HAIMOHAJIBHBIX CY/IOB, YKa3bIBAIOIIMX HA UCTE-
YCHUE CpOKa HCKOBOM JaBHOCTHU, ABJIACTCA HApPYMICHHUEM €Tr0 IIpaBa Ha CeMeI‘/'IHy}O " JINYHYIO XU3Hb.
ECITY nocranoBui, 4To uMeno Mecto HapyuieHue cr. 8§ KonBenuuu. B nanHoMm pene pemarorcs Bo-
HPOCHL 0 COOIOACHUN OajlaHCca YacTHBIX M IMyOJIMYHBIX MHTEPECOB (MHTEPECH! 3asBUTEINS 110 YCTaHOB-
JICHUIO JIMYHOCTH CBOETO OTLIA M HHTEPECHI FOCYJapCTBA B COXPAHEHUH ITPABOBOM ONPEAETICHHOCTH).

KuoueBble cioBa: EBpomeiickmii cyn mo mpaBaM uenoBeka, EBporielickas KOHBEHIUS MIpaB
yenoseka, aHanu3 JJHK, npaBo Ha 4acTHYyI0 1 ceMeliHy10 KH3Hb, OTLIOBCTBO

KondaukT nuaTepecoB: ABTOp 3asBIISIET 00 OTCYTCTBUH y HUX KOH()JINKTa HHTEPECOB.

HNudopmanus o punancuposanuu. I[TyGiukanus BbinonHeHa npu nojaepxke IIporpamMmsl
CTPaTErnyecKoro akaaemMuieckoro nuaepcrsa PYJIH.
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Abstract. The article considers the recent case-law of the European Court of Human Rights in
cases related to the use of the achievements of biomedicine in the light of the implementation of human
rights and freedoms provided for by the European Convention on Human Rights and its additional pro-
tocols. In fact, the author pays special attention to the case of Boljevié v. Serbia, in which the applicant,
a Serbian citizen, alleged that his right to respect for private and family life had been violated as a result
of the refusal of the Serbian national courts to reopen paternity proceedings, in which the applicant in-
tended to prove, through DNA testing, that Mr. A was his biological father. It has to be mentioned that
in this case in the 1970s the Serbian national courts issued final decision according to which Mr. A was
not recognized as the applicant's biological father, and the applicant indicated that at that time it was
impossible to carry out DNA test and he did not know about the existence of such decision (during the
proceedings, the applicant was represented by a lawyer appointed by local authorities, since he was a
minor), and that now there is such a possibility. In this connection, the applicant argued that the denial
to satisfy his claims on procedural basis by the domestic courts violated his right to family and private
life. The ECtHR ruled that Art. 8 of the Convention has been violated. In that case, the issues of com-
pliance with a balance of private and public interests were dealt with (the interests of the applicant to
establish his biological father identity and the interests of the state in maintaining legal certainty).
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BBenenune

Pa3BuTHe coBpeMEHHBIX TEXHOJOTHM U UX MPUMEHEHHE B OMOMENULIMHE, UC-
ClIeZIOBaHHE, XPAaHEHHE W HCIIOJIb30BAHME TCHETUYECKHUX IaHHBIX YelloBeKa Oe3-
YCIIOBHO 3aTParuBaoT cepy mpap 4eI0BEKa, 3aKPEIUICHHBIX B MEXIyHAPOAHBIX J10-
KyMEHTax IO MpaBaM 4YeJOBEeKa, B YaCTHOCTU B EBponeiickoil KOHBEHLIMU O 3allluTe
npaB 4enoBeka u ocHOBHBIX cB000 1950 1. (EKITY) n Konsenmu CoBeta EBporns
0 3alllUTe IPaB U JIOCTOMHCTBA YEJIOBEKA B CBA3U C IPUMEHEHUEM JOCTUXKEHUN OHo-
JIOTUW ¥ MEIUIUHBI, PUHATON B T. OBheno B 1997 r. — Konsennuu OBbe0, KOTO-
past SIBIISICTCSI €UHCTBEHHBIM OOS3BIBAIOLINM MEXIyHAPOJIHO-TIPABOBBIM JOKYMEH-
toM B EBporie B chepe renomuku (Kalinichenko & Kosilkin, 2019), siastrorummest pe-
3yabTatoMm ycuiuii Cosera EBpomnsl (Raposo, 2016) mo npaBoBoMy peryiavpoBaHHIO
OMOMEMIIMHEI B CBETE 3aIlIMTHI MpaB ueioBeka. B aToi csa3u EBponeiickuii cya mo
npaBam yenoBeka (ECITY) B cBoeil mpakTuke paccMaTpUBAET Jiefia, CBA3aHHBIE C 3a-
IIMTOW MpaB 4YejoBeka B obmactu Ouomenuimubl (Kalinichenko, 2019) myrem mpu-
MEHEHUS pacIIUPUTENbHOro TojkoBaHus nonoxennid EKYII, B wactHOCTH cT. 3, 8
u 14 (npsmble Hapymenust EKITY), a Taxke cyocunuaphusie HapyieHus: KoHBeHIuu
OBbeno u pexomennanuii Pykooasimero komutera CoBera EBpombl mo OmosTHKE
(Seatzu & Fanni, 2015). O6pamias BHEMaHue Ha rocienHior npaktuky ECITY B atoit
cdepe, MOKHO BBIJICJIUTh CIETYIOLUE Jea.

[To meny R.S. v. Hungary (2 urons 2019 r.) 3asBuTENH KaJIOBAJICS HA TO, YTO
MOJIMIIMA 3aCTaBWIIA €0 C/IaBaTh aHAJIM3 MOYM C IOMOIIBIO KaTeTepa B CBSI3U C MOJ0-
3pE€HHEM €ro B TOM, YTO OH SIKOOBI HAaXOAWJICS IOJ BO3JCHCTBUEM AaJIKOTOJS MU
HAapKOTHUKOB BO BpEeMSs yMpaBJICHHs TPAHCIOPTHBIM cpeacTBoM. OH yTBEp»KAall, 4TO
MIPUHYIUTEIBHOE B3SITHE y HETr0 00paslia MOYHM MPEACTaBIUIO co00il OecuenoBedHoe
U YHIKAIOIIee TOCTOMHCTBO OOpaIeHne U CepPbe3HOE BTOPKEHHE B €ro (PU3NIECKYIO
HEMPUKOCHOBEHHOCTB .

Cyn OCTaHOBHJI, YTO MMEJIO MECTO HapylleHHe cTaThH 3 (3amperieHue Oec-
YeJI0BEYHOT'0 MJIM YHM)KAIOLIETO JOCTOMHCTBO oOpamenus) KoHBeHIMy, yka3as, 4To
BJIACTH TMOJIBEprajii 3asBUTENSl CEPhE3HOMY BMENIATEILCTBY B €ro (hU3MUYECKYIO
U NcuXu4yeckyto HenpukocHoBeHHOCTh. ECITY B cBoelt mpakTike oOpaTuil BHUMaHUE
Ha HEOOXOMMOCTb COOJIIOIEHHS ONPEICTICHHBIX TPeOOBAaHUM ITPaB yesloBeKa MpH HC-
MOJIb30BAHUM  OMOJIOTMYECKUX MaTepHajoB 4YelloBeKa B YTOJOBHOM IHpoliecce
(Kaplina, Shylo & Titko, 2019).

[To neny Mugcyo npomus Manomur (Mifsud v. Malta) (29 saBapst 2019 1.) 3a-
SIBUTENIb YTBEPXKAAJ, YTO TNPEIyCMOTPEHHAs HAIMOHAJIHHBIM 3aKOHOJATEICTBOM
ManbTel 0053aHHOCTh MPOXOAUTH TeHeTH4ecKylo skcreptusy (ananu3 JIHK) mns
YCTQHOBJICHHsI OTIIOBCTBA MO MPOCTON MPOChOe pedeHKa WM €ro MaTepH SBISETCS
HapyIIEHHEM ero MpaBa Ha YBA)XEHUE YaCTHOH U JIMYHOHN )KU3HU, TApaHTHPOBAHHOTO
ct. 8 Konsenumu (Joural, 2019). Cyn nmoctaHoBuj, 4To HE OBLIO HapylIEHUsS CT. 8

L R.S. v. Hungary, 65290/14, European court of human rights, 02.07.2019.
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Kongennuu (Saukkola, 2020), yka3as, 4To B JaHHOM Ciiydae ObLI COOIIO/ICH OaaHC
HMHTEPECOB J1I04E€PH YCTAHOBUTH JIMYHOCTh OTLA (UTO SBJISAETCS HEOTHEMIIEMOM YacCThbIO
IpaBa Ha YaCTHYIO U JIMYHYIO )KU3Hb) U HHTEPECOB 3asIBUTEIIS HE MPOXOJUTh F€HETU-
4ecKyro SKCIepTH3y 6e3 ero cornacus?,

16 urons 2020 r. ECIIY BeiHEC mocTtaHoBieHue 10 Aeny Boljevic v. Serbia,
KOTOpOE MOIPOOHO pacCMaTpUBACTCS B IAHHOU CTaThe.

Koncynemamuenoe 3axnmouenue ECIIY no 3anpocy Kaccayuonnoeo cyoa
@Dpanyuu, 10 anpens 2019. JlanHHOE KOHCYJIBTaTUBHOE 3aKJIIOUEHUE OBUIO BHIHECEHO
ECITY B cBs3u ¢ oOpamenueM ¢ 3anpocom Kaccanmonnoro cyna ®panuuu B cooT-
BercTBUM ¢ [IpoTokomom Ne 16 x EBpomneiickoit koHBeHIMH mpaB uenoBeka (Wasek-
Wiaderek, 2019). ECITY B cBoeM MHEHHH yKa3all, 4TO B CHUTYAI[MH, KOTJa peOeHOK
poIuMIiICs 3a TpaHUIIeH B pe3ysbTaTe CypporaTHOro MaTepuHCTBA, IPAaBO TAHHOTO pe-
OeHKa Ha yBa)K€HUE YaCTHOM M CEeMEWHOM *KH3HU MO cMbIciy cTatbu 8 KoHBeHIuu
TpeOyeT, 4ToObl BHYTPEHHEE 3aKOHOIATEIbCTBO IFOCYJapCTBA MPEAyCMAaTPUBAJIO BO3-
MO>XHOCTh NPU3HAHUSA 3aKOHHBIX OTHOIIEHUN peOeHKa ¢ MaTephlo, YKa3aHHOU B CBH-
JIeTeIbCTBE O POXKJIEHUH, BBIJAHHOM B Jipyrom rocynaapctse (Weiss, 2019), u uro ans
peanu3ayy 1aHHOTO MpaBa He TpeOyeTcsl TAKOTro MPU3HAHMS IIyTEeM BHECEHUS JeTa-
Jei ceuperenbcTBa 0 pokneHun pedenka B 3AI'C (Margaria, 2020), 1 94TO0 MOXXHO
MIPUMEHSATH IPYTHe MEXaHU3MBbI, HallpUMep, YCHIHOBJICHUE peOCHKA MpeanoiaraeMoi
MaTepbio®. DTO CBA3AHO C TEM, YTO HCMOIb30BAHUE CypPOTaTHOTO MATEPMHCTBA 3a-
npemeHo Bo @panmuu (Duguet, Prudil & Hrevtsova, 2014), a aetu, poxiacHHbBIE
B JIPYTUX CTpaHax, HY»Jal0Tcs B 3alllUTe CBOUX IPaB.

Jeno Boljevié v. Serbia
O0cTosITEILCTBA A€71a

B 1970-x rogax rpaxaaHuHoM A. (TpeanojaraeMbIM OTLIOM 3asiBUTENs) ObLI
[0JIaH UCK B HalMoHaIbHBIN cya CepOun, palloHHBINA CyA I. 3peHsHUHA, IPOTUB 3a-
SBUTEJS U €r0 MaTepU OTHOCUTENIBHO OCIApUBAHUS OTLOBCTBA. 3asBUTENb, KOTOPBIN
Ha TOT MOMEHT SIBJISUICS HECOBEPIICHHOJIETHUM PEOCHKOM, B X0/€ pa30upaTenbCcTBa
OBUI TIPEJCTAaBJICH OMEKYHOM, a/IBOKATOM M3 T. 3peHSHWHA, KOTOPHIH ObLT Ha3HauYeH
JUISL 3TOrO0 MECTHBIM LIeHTpoM coluanbHOM MOMOLIM IS 3aIIUThl €r0 WHTEPECOB
B cyne’. B cBoeM pelieHHH MO fely paHoOHHBIH Cya T. 3peHSHHHA YCTAHOBMI, YTO
rpaxkJaHuH A. M MaTh 3asBuTeNsA Berpedanuch ¢ 10 mo 13 urons 1969 rona, 3axiro-
yuim Opak 11 aBrycra 1969 ronma u 4to 3asBuTens poawics 25 nekabps 1969 roxa,
OKOJIO YETBIPEX MECALEB CIyCTsS. YKas3bplBaeTCsA, YTO COIJIACHO HUMEIOLIECHCS Menu-

2 Mifsud v. Malta, 62257/15, European court of human rights, 29.01.2019.

3 Advisory opinion concerning the recognition in domestic law of a legal parent-child relationship between
a child born through a gestational surrogacy arrangement abroad and the intended mother, P16-2018-001, Eu-
ropean court of human rights, 10" April 2019.

4 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 5.
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LIUHCKON JOKYMEHTAllUU He ObLIO YCTaHOBIIEHO, YTO POXKIEHHE peOeHKa ObLIO MPek-
JI€BPEMEHHBIM, U PalOHHBIN CyJ T'. 3peHsSHUHA MPUIIEN K BBIBOAY O TOM, YTO Ipak-
JaHWH A. HE MOT OBITh OMOJIOTHUYECKUM OTIIOM 3asiBUTENsI. MaThb 3asBUTENs, CO CBOCH
CTOPOHBI, Ha NPOTSKEHUH BCErO pa3dupaTenbcTBa yTBEpXK/aia, 4YTO y Hee ObUIN WH-
TUMHBIEC OTHOLICHHUS C IPaXAaHUHOM A. ¢ BecHbI 1969 roaa 10 TOro, Kak OHHU 3aKJI0-
g Opak. OTMedaeTcs, 4TO MPOBEACHHBIE aHAIM3bl KPOBH ObUIM NIPU3HAHBI HEyOe-
JTUTEIBHBIMU IS PELICHUS] BOIIPOCa O TOM, OB JIU TPAKAAHUH A. OMOJIIOTHYECKUM
OTIIOM 3asBUTENS .

3asBUTENb M €r0 MaTh HE OBUTH YIOBJIETBOPEHBI PEIICHHEM PAailOHHOTO cyza
r. 3peHsiHiHa U nofanu anessanyio u 31 aBrycra 1972 r. Bepxosnsiil cya BoeBoau-
Hbl (Cepbust) ocTaBUII pellieHue PaiOHHOTO Cy1a . 3peHsiHuHA 0e3 U3MEHEHUH, i TeM
caMbIM OHO cTayio okoHuaTe bHbIM (Boljevié v. Serbia, 2020) (Para. 6).

3asBUTENIb YTBEPXKAAJ, UTO OH y3HaJl O BBILICYMOMSHYTBHIX CYJIEOHBIX pellie-
HUSIX TOJIBKO B XOJI€ Pa30MpaTesIbCTBA, CBSI3aHHOI'O C HACJIEI0BAHUEM, COCTOSIBIIETO-
csl Tociie cMepTu ero mnpefanonaraemMoro orua r-Ha A. B 2011 r. (Boljevi¢ v. Serbia,
2020) (Para. 7). 3asBuTesb yKasai, 4To 10 9TOr0 OH CYHUTAN OECCIIOPHBIM (DAKTOM TO,
YTO TPXIAHUH A. SBISJICS ero OMOJOTMYECKUM OTIIOM M MOCJETHHM, M0 CJIOBaM 3a-
SIBUTEJISI, HUKOT/Ia HE JIeajl HUYEero, YTO MOTJIO Obl CTaBUTh JAAHHBIA (DAKT MOJ CO-
muenue (Boljevi¢ v. Serbia, 2020) (Para. 7).

3asBjieHUe 0 BO30OHOBJIEHUH NMPOU3BOACTBA 10 Jiejy 00 OTIOBCTBE

4 suBapst 2012 rona 3asBUTENB M €r0 MaTh OOPATHIIUCH B CYJI C XOIaTaliCTBOM
0 BO300HOBJIEHUH IPOM3BOJCTBA MO ey Ul yCTaHOBJIEHUS OTLIOBCTBA C IPUMEHE-
HueM ananu3a JJHK, no kotopomy BepxoBnbiii cyn BoeBoauns! BeiHec perienue 31
aBrycra 1972 r. B aneyusmuonsom nopsizike (Boljevic v. Serbia, para. 8), B pesynbra-
T€ KOTOPOTO TpaKAaHUH A. HE ObLI MpHU3HAH OTIOM 3asBuTeNd. [locKonIbKy mpeano-
JaraeMblii OTeI 3asBUTENSI YMEp, UCK ObUI MOJAaH MPOTHUB €r0 3aKOHHBIX HACIEIHU-
KOB. 3asBUTENb M €r0 MaTh COOOIIMIN CyIy O TOM, KOTJa W KaK 3asBUTENb Y3HAI O
CYIIIECTBOBAHUU paHEe MPHUHATHIX CYACOHBIX PEIMICHUH, U OTMETHUIIN, YTO, HECMOTPS
Ha 3TU PEUICHUs, TPAXKAaHUH A. BCerja YKas3bIBaJICS KakK OTEll 3asBUTEINs B O(HIIU-
albHOM peecTpe poxaeHuil. Hu rpaxnanud A., HU MaTh 3asBUTENS HUKOTA HE WH-
(dopmupoBany 3asBUTENsT 00 yKa3aHHBIX CyIEOHBIX PEIICHUSX OTHOCHTEIBHO yCTa-
HOBJICHHUSI OTLOBCTBA. 3asBUTENb U €0 MaTh TaKKe OTMETWJIM, YTO MPOBEACHHUE aHa-
mu3a JIHK Obi10 HeBo3mMokHO B 1970-X rojgax, HO 4TO Temeph TaKOW aHAJIU3 MOXKET
MPOBOJIUTHCS TIO pellieHuto cysia. Bee BollenepeunciaeHHoe, Mo UX cloBaM, OMpaB-
JIBIBAET BO30OHOBIICHHUE TPAKIAHCKOT0 pa3dupaTenbCcTBa, YTOObI YCTAHOBUTD, OBLIT JIN
IpaXIaHuH A. GHOTOTHYECKUM OTIIOM 3aSBUTENIAC.

5 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 5.
6 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 8.
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9 auBaps 2012 rona Beicokuii cyn r. 3peHsIHUHA OTKJIOHWIJI XOJaTaicTBO 3a-
SIBUTEJISL M €T0 MaTEpU O MOBTOPHOM PAacCCMOTPEHUU JaHHOTrO Jiena. Cya, B YaCTHOCTH,
ykazai, uto: (1) ocnapuBaemMble pemeHust ObutH IpuHATH B 1971 u 1972 ronax, cie-
JIOBATEIbHO, UCTEK CPOK MOJIAuM 3asIBJICHHSI O TIEPECMOTpPE peLIeHHUs ); (2) 3asBUTEIIO
KaK HECOBEPILIEHHOJIETHEMY Ha TOT MOMEHT ObLJI Ha3HAYEH OMNEKYH, KOTOPBIA Mpes-
CTaBJIST €T0 B XOJIe pa3OMpaTenbCcTBa B palOHHOM cyne T. 3peHsiHuHa; (3) onexkyH
Jlake BITOCIIEACTBUH TIOJANT aneuisaiuio B BepxoBHelii cyn BoeBoaunsr; (4) He ObUTO
JIOKA3aTeNIbCTB TOTO, YTO JAHHBIE CYJbI ICWCTBOBAIA HE3aKOHHO MM MHBIM 00pazom
OTPaHUYWIA yYacTHE 3asBHTENS 4Yepe3 €ro OMNeKyHa B pa30upaTenbCcTBE IO eIy,
u (5) yTBepXKAE€HUE O TOM, YTO MaTh 3asBUTENS HE NPOMH(DOPMUpPOBAIA €r0 O MPUHS-
THIX CyJaMH PEIIECHUSAX B HaJJIeXkallee BpeMs caMo o cede He SBISUIOCH 1OCTaTou-
HbIM OCHOBaHHUEM JIJIsl MPOBE/ICHUSI TOBTOPHOTO PAaCCMOTPEHMS Jiesia TI0 pockoe 3a-
sButens’. Boicokuil cy/ r. 3peHsHMHA yKa3ajl, YTo 3asBMTEIb HE CMOT J0Ka3aTh, YTO
€ro X0/aTalCTBO OBLIO MOJAHO C COOJIFOJIECHUEM CPOKOB, YCTAHOBJIEHHBIX B [ pax-
JTAHCKOM TIpolieccyalibHOM Kojiekce Cepoun.

18 ssuBaps 2012 . 3as1BUTENH U €r0 MaTh MOJAJIM aNEJUISIIMOHHYIO KaJlo0y Ha
naHHOe pemeHne®. B amemianuoHHO# Kamo6e TOBOPUIOCH, YTO MATh 3asBUTENS HH-
KOT/Ia HE TBITAJIACh CKPBITH MPAaBIy OT 3asBUTENS B €T0 yIiepO, HO HE XOTela «o0pe-
MEHSATh €ro CyJeOHOM HECHpaBeUIMBOCTbIO». MaTh NpH3HANA, YTO MOJHOCTHIO HE
OCO3HaBaja IOPUANYECKUE MTOCIEICTBUS TaKOTO pEIIeHUs. 3asBUTENb U €r0 MaTh OT-
MeyalH, YTO NMEPBOHAYAILHOE Cy/IeOHOE pa30MpaTeabCTBO MO JIENTy UMENI0 HEeA0CTAaT-
KM C YYETOM TOTr'0, UTO (paKThl HE ObUIM YCTAHOBJIEHBI HaJIeKaIUM 00pa3oMm, cyael-
Hasl DKCIIepTH3a B TO BpeMs (BKJIIOYas aHAINU3 KPOBH) Oblila HEYyOeUTEIbHOU, YTBEP-
YKIaJM, YTO CBUJETENN Jai JIOKHBIE MMOKa3aHUs B Cy/I€ U YTO Y MaTepu 3asBUTEIS
He OBLJIO BO3MOXHOCTH 3aJaBaTh UM BOMPOCHL. OHU TakkKe OTMETHIIH, YTO Tpa)aa-
HUH A. HUKOTJIa HE MPEeINPUHUMAJ MONBITKH U3MEHUTh MHPOPMAIIHIO, COEPKAITY-
0csd B O(hUIIMaTbHOM peecTpe POKISHHH, B KOTOPOM OH BCe€ eIe ObUT yKa3aH Kak
OTeIl 3asBUTEIISA, U YTO HA3HAYCHHBI MECTHBIMHU OpTaHAMHU OTIEKYH 3asBHTEIIS TAKKE
HE CMOT BIIOCJIEJICTBUH MPOUH(GOPMHUPOBATH 3asBUTEINS O €rO MPaBax B OTHOIICHUH
YCTAHOBJIEHHS OTIIOBCTBA IpaxkaanuHa A.°

31 suaBaps 2012 roga AnennsitmoHHbI ¢y HoBu-Cana octaBun B cune pe-
menue Bricokoro cyaa r. 3pensauHa ot 9 suBaps 2012 r. AneuisIUOHHBIA CYI,
B YaCTHOCTH, OTMETHUJI, YTO YTBEP)KICHHE 3asiBUTENS O TOM, YTO OH OBbUI yBeIOMJIEH
00 ocnapuBaeMbIX PEHICHHSX TOJILKO HEIABHO, HE WMEET 3HA4YCHHsS, TMOCKOJIBbKY
B TMEpBOHAYAIHHOM pa30MpaTeIbCTBE OH OBLI 3aKOHHO MPEJICTABICH ONEKYHOM B CY-

Jlax IByX HHCTaHIHIH .

7 Boljevié v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 9.

8 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 10.
9 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 10.
10 Boljevié v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 11.
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Paccmotpenne nena B Koncrurynuonnom cyae Ceponu

21 mapta 2012 r. 3asgBuTens noman xxaino0y B KonctutynmonHsli cyn. B cBo-
eii xano0e OH yTBEpyKAaJl, YTO Ha MPOLIECCyalbHOM OCHOBE eMy ObIJIO OTKa3aHO B Ipa-
BE YCTAHOBUTH JINYHOCTh CBOET0 OMOJOTMYECKOro OTHa ¢ momolnsto aHanusa JJHK,
YTO SBJISAETCS HApPYLIEHHEM €ro IpaB, 3aKpeIUICHHBIX EBponeickoil KOHBEHLMEH
[IpaB YeJIOBeKa M MPOTOKOJIAMH K HeH. 3asiBUTENb TakKe yTBEPIKIall, 9TO OH MOCTpa-
Jlanl OT HApYIICHHUS €ro MpaBa Ha CIIPaBEUINBOE CyAe0HOEe pa30MpaTeNbCTBO U MpaBa
Ha CpeACTBa MPaBOBOM 3alIUTHI U PAaBHYIO 3aIIUTy B CYAaxX, KaK 3TO 3aKPEIICHO
B Koucrutynuu Cep6un’.

23 suBaps 2014 roma Koncrutynmonsstii cyn CepOun BeIHEC CBOE PEIIICHUE.
OH OTKJIOHWJ AOBOJIBI 3asIBUTENS, yKa3aB, YTO, BO-NIEPBbIX, OCIIAPUBAEMbIE PEILICHHS
CyJOB OOIIEeH FOPUCIAMKIUHN KACAIUCh JIMIIb MX OTKa3a BO30OHOBHUTH pa3OHpaTelib-
CTBO, KOTOpPOE YK€ OBbLIO 3aBEpIICHO NMPUHATUEM BCTYIHUBIIErO B CHIIy CYyJIE€OHOrO
pewenus. Bo-Bropeix, Konctutynuonssiii Cy OTMETHI, YTO XOAATalUCTBO 3asBHUTE-
751 0 BO30OHOBJIEHUHU Pa30UpaTeNbCTBa ObIJIO PACCMOTPEHO B CyAax ABYX pa3HbIX MH-
cTaHuuil ¥ uyTo KOHCTUTYLUMS HE rapaHTUPYET MOJIOKUTENILHOIO U OJaronpusITHOrO
JUIs 3asIBUTEINS UCXO0Ja B KaX/10M KOHKPETHOM cilydae. B-TpeTbux, uTo kacaeTcs a-
J00bI 3asBUTENSI B OTHOILIEHUM PABHOM 3alllUTHI €ro NpaB B CyJax M IpaBa peOeHKa
3HaTh JIMYHOCTb CBOEr0 OTHA, KOHCTUTYLIMOHHBIM CyA NMOCTaHOBMI, YTO, C TOUYKHU
3penus KoHCTUTyIMHM, 3TH IpaBa HE MOTYT CUMTATHCS HAPYILIEHHBIMH KaKUM-JIMOO
00pa3oM ocrapuBaeMbIMU CyJEOHBIMU PEIIEHUSMH, YUUThIBas KaK UX COAEpKaHuUE,
TaK U MX FOPUANIECKYIO TPHpPOTy™?,

IMon0:keHUsT HAMOHAIBLHOIO 3aK0HOAaTeILCcTBa Cepouu
10 BONPOCaM OTIOBCTBA

Konemumyyusa Cepbuu. OCHOBHBIE NOJIOKEHUS IO IPaBaM YeJIOBEKa B OC-
HOBHOM 3akperuieHbl B Koncturynuu crtpansl. Ctatbs 18 Konctutymmm Cepbun
MpeIyCMaTPUBAET, B YACTHOCTH, YTO «IIpaBa YeJIoBeKa M MpaBa MEHBIIMHCTB, TapaH-
THpoBaHHBIE KOHCTHTYIMEH, JOIKHBI OCYIIECTBIATHCS HEmocpeacTBeHHo'®. Kon-
CTUTYLIUS TApAaHTHPYET MpaBa, KOTOPbIe MPU3HAHBI OOIIETIPUHATHIMA HOPMaMU MEX-
JTYHApOJIHOTO MPaBa U paTU(HUIMPOBAHHBIMI MEXTyHAPOJHBIME JToroBopamu. [Ipasa
YeJI0BEKa M IPaBa MEHBIINHCTB TAK/KE TOJKHBI TOJIKOBATHCS B COOTBETCTBUU C ACH-
CTBYIOIIIMMH MEXIYHAPOJHBIMH CTaHIapTaMH IO MpaBaM 4YeJIOBeKa M MEHBIIWHCTB,
a TaKk’Ke€ B COOTBETCTBUH C MPAKTUKON MEXTYHAPOJHBIX YUPEKIACHUN, KOTOPbIE OCY-
IECTBIAIOT MOHMTOPHUHT 3a UX cobmoaenrem»™. Cratea 32 Koncturymuu Cepbuu

11 Boljevié v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 12.

12 Boljevié v. Serbia, 47443/14, European court of human rights, 16™ June 2020. Para. 13.

18 Koncturynus Cep6uu 2006 r. Jloctynso: http://www.parlament.gov.rs/upload/documents/Constitution_%
200f_Serbia_pdf.pdf (nara o6pamenus: 10.07.2020).

14 Koncrurynus Cepbuu 2006 1. Jloctynno: http://www.parlament.gov.rs/upload/documents/Constitution_%
200f_Serbia_pdf.pdf (gata o6pamenus: 10.07.2020).
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npeaycMaTpUBaeT, B YaCTHOCTH, IIPABO Ha CIpaBeIIMBOE Cyie0HOe pa30HpaTeIbCTBO
B IPaXJAHCKOM U yronosHoM mnpomnecce™. CT. 36 3akpemiseT NPUHIMII PAaBHOI 3a-
IIMTHI TIPaB B CyJaX, a TAaKXkKe MPaBO KKJIOT0 Ha aneJUIIHI0 WIA APYroe CPeacTBO
MPaBOBOW 3alUTHl B OTHOLICHWHU JIOOOTO pEIIEeHHs], CBSA3aHHOTO C ONpEACICHHUEM
CBOUX TIpaB, 00s3aHHOCTEl MK 3aKoHHBIX MHTepecoB'®. CT. 170 mpemycMaTpuBaer,
9TO «KOHCTHTYLHUOHHAS Kajo0a MOXKET OBITh IT0JIaHa NPOTHB OTEIBHBIX HOPMAaTHB-
HO-TIPAaBOBBIX aKTOB HJIM JIEWCTBHH, OCYIIECTBISIEMBIX TOCYIapPCTBEHHBIMHA OpTraHaAMHU
WJIM OPTaHU3AlUSMH, BBITIOIHSIOINMH JICIEIHPOBAHHBIC ITyOINYHBIE TTOTHOMOYHS,
KOTOpBIE HApYyIIAlOT WM OTMEHSIOT TpaBa M CBOOOMBI YEJIOBEKa WIIM MEHBIIMHCTBA,
rapaHTupoBaHHble KoHCTHTYIIMEH, B Clly4yae, eciy Apyrue CpeicTBa MpaBOBOH 3allu-
ThI y7Ke ObUTH MCTIONB30BaHbl MM TOYHO HE ONpeIeNeHb» .

I pasicoancko-npoyeccyanvrwviii kooexc 2004 2. u 2011 2. B . 1 ct. 279 I'pax-
JaHCKO-TIpornieccyanbHoro koaekca Cepoun 2004 r. 6bU10 IPETyCMOTPEHO, B YACTHO-
CTH, YTO CY/I OTKJIOHHT MICK KaK HETIPHEMJIEMBIi{, €CITH OH IPUXOIUT K BEIBOAY O TOM,
YTO IO JIaHHOMY JIeJTy YK€ UMEETCs BCTYNHMBIIEE B 3aKOHHYIO CHITy CyleOHOe perie-
mne'®. Cr. 422 namnoro I'TIK 2004 r. npegycMaTpuBaia, B YaCTHOCTH, 4TO PACCMOT-
peHHe Jiena, 3aBepIICeHHOr0 OKOHYATEJIbHBIM PEIICHHEM Cy/a, MOXKET OBITh BO300-
HoBJeHO: (1) ecnu cTOpoHE paccMaTpUBAEMOIO Jiesla HE3aKOHHO ObLIO OTKa3aHO
B BO3MOXHOCTH y4acTBOBaTb B €ro pa30OHMpaTesbCTBE; (2) eClu JMI0, HE MMEBIIee
[IPaBO y4yacTBOBaTh B Pa30MpPaTENIbCTBE, IEHCTBUTEIBHO YYacTBOBAJIO B 3TOM Kaue-
CTBE, WIN €CJIi ObUIN APYrHe COOTBETCTBYIOLINE BOIPOCHI, KACAIOILINECS Pa3peIIeHUs
CTOPOH H/WITH MPEACTABUTENLCTBA; (3) ecin OCIapuBaeMoe OKOHYATEIFHOE PELICHHE
OBUIO OCHOBAHO HA JIOXKHBIX TIOKA3aHUSAX CBUAETEINS WIH Cy/1eOHOTO dKCIepTa WiIn Ha
MOJIJICNTBHBIX IOKYMEHTaX; (4) ecly peleHre ObUIO IPUHATO B PE3yJIbTAaTe MPECTyII-
JICHUs, COBEPIIEHHOTO Cy/bed, HApOIHBIM 3aceqaTeieM, CTOPOHOW CyaeOHOro pas-
OMpaTenbCTBa, 3aKOHHBIM ONIEKYHOM CTOPOHBI /UK 3aKOHHBIM TPEICTABUTEIIEM HITH
JTIOOBIM TPETHUM JIMIOM; (5) €clii BIOCJIEACTBUN BO3HHUKIIA BO3MOXKHOCTD ISl CTOPO-
HBI B TIpOLIECCE TIOJIaraThesl Ha JPyroe OKOHYaTeNbHOE Cy1eOHOe pellIeHHe, TPHHATOE
[0 TOMY K€ BOIIPOCY M MEXKAY TEMH € CTOpPOHaMH, HO B Oojiee paHHIOIO JaTy;
(6) ecnn ocnapuBaeMoe OKOHYATEJIbHOE pEIIeHHe ObUIO OCHOBAHO Ha JIPYroM pelile-
HUH, MIPUHATOM CYZOM WJIM aJMHHUCTPATUBHBIM OPTaHOM, KOTOPOE T€M BpPEMEHEM
OBLIIO OTMEHEHO WM YTPaTWio cuiy; (7) eciiu ocrapuBaeMoe OKOHUYATEIIbHOE pellie-
HUe OBUIO OCHOBAHO Ha OTPENIeICHUH TPEeABAPUTEIHHOTO MPAaBOBOTO BOMPOCA, KOTO-
PBIiA BIIOCIIECTBUH OBLT MTO-IPYTOMY PEIIeH IPYTHM opraHoM; (8) eciu cTopoHa pas-
OupartenbCcTBa BIIOCIECICTBUH Y3Hala O HOBBIX (DaKTax MM JOKa3aTeNbCTBaX, KOTO-

15 Koncrurymust Cepouu 2006 r. Jloctymmo: http://www.parlament.gov.rs/upload/documents/Constitution_%
20of_Serbia_pdf.pdf (zara o6parmenus: 10.07.2020).

16 Koncturynus Cep6uu 2006 r. JToctynuo: http://www.parlament.gov.rs/upload/documents/Constitution_%
200f_Serbia_pdf.pdf (nara o6pamenus: 10.07.2020).

7 Koncturynus Cepbuu 2006 1. Jloctynno: http://www.parlament.gov.rs/upload/documents/Constitution_%
200f_Serbia_pdf.pdf (nara o6pammenus: 10.07.2020).

18 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 19.
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pble MOIJIM Obl MPUBECTU K OoJiee OIaronpUATHOMY MCXOAY pa30upaTesbCTBa, €ClIU
Obl OHM ObLITM U3BECTHBI paHee; (9) ecnn EBponeiickuii cy o mpaBam yeaoBeKa BIO-
CJIEZICTBUU BBIHEC pEIIEHHE 110 TOMY K€ WIM aHAJIOTUYHOMY IPaBOBOMY BOIPOCY
B OTHOIIEHUM TocynapcTBa-oTBeTurka; U (10) ecnm Bmocneacteun KoHcTutynmos-
HBIA CyJl YCTAaHOBWJI B CBSI3M C paccMaTpUBAEMbIM pa30MpaTEeIbCTBOM HApyLICHUE
npas, rapaatupoBaHHbiX Koncturynmeii'®. CT. 424 npemycMaTpuBaer, uto B OTHO-
IICHWH OCHOBAHMM, yKa3aHHBIX B moamyHKTax (1) u (8) cr. 422, ucK MOXKET OBITh TIO-
JlaH B T€UEHUE TPHUILATH JTHEH ¢ MOMEHTa, KOTJa CTOpPOHA, TpeOyromas IOBTOPHOTO
pa30buparenbCcTBa, MOAYYHIIa OKOHYATENIbHOE PELIEHUE, O KOTOPOM HIET pedb, WIN
KOTJ]a OHa COOO0INMIIa Cyly O HOBBIX (haKTax WIIM JOKa3zaTeslbCcTBax. B moboMm ciydae,
10 UCTEYEHHH IISITH JIET MOCJE TOTr0, KaK OCIapUBAEMOE PELICHHE CTaJI0 OKOHYATEIb-
HBIM U BCTYIMJIO B 3aKOHHYIO CUJIY, IOBTOPHOE OTKPBITUE U PACCMOTPEHUE HE MOKET
OBITH 3amMpOIICHO, 32 UCKIIOYCHUEM CITy4aeB, YKazaHHbIX B moAmyHkTax (1), (2), (9)
u (10) mauHO# cTatbu®. DTO 03HAYAET, YTO B JAHHBIX 0OCTOATENILCTBAX XOAATANHCTBO
3asBUTEJII HAa TIOBTOPHOE PACCMOTPEHHUE JieNla 10 YCTAHOBJICHUIO JIMYHOCTH CBOETO
OTILIa HE MOIJIO OBITh Y/IOBJIETBOPEHO HAI[MOHAJIBHBIMU Cy/1aMH.

B n. 11 cr. 426 I'paxxnanckoro nporueccyanbHoro 3akona 2011 r., koTopslit
3amenun I'TIK 2004 r., npenycCMOTpeHO, 4TO CyAONPOU3BOJACTBO IO IPakJaHCKUM
JieniaM, 3aBEpILIEHHOE MPUHATHEM OKOHYATEIBHOTO CYy1€0HOTO pEeIIeHUs, MOKET OBITh
BO300HOBJICHO IO 3asBJICHUIO OJJHOM M3 CTOPOH, eciiu pemeHne EBpomelickoro cyna
[0 IIpaBaM 4YeJIOBEKa, B KOTOPOM YCTAaHOBJIEHO HapylLIEHHE MPaB YEJIOBEKAa, MOKET
IIPUBECTH K Oojee OIaronpusTHOMY MCXOJY AAHHOTO pa30MpaTesIbCTBa Ul 3aUHTE-
PECOBAHHOI CTOPOHEIZ.

3akon o cemve Cepbuu. I1. 1 ct. 55 n . 1 c1. 251 3akoHa 0 cembe npegycmar-
pMBAIOT, YTO B CiIyyae HEOOXOIMMOCTU PEOCHOK MOXKET B J1H000€ BpeMs [0JaBaTh UCK
B CyJ JUI YCTAQHOBJICHMs JIMYHOCTH OTIA, 0e3 Kakux-mu6o cpokoB. Ct. 255 naHHOrO
3aKOHa MPeTyCMaTPHBAET, YTO €CIIM PEOCHOK MOJIAeT UCK 00 YCTaHOBJIEHUH OTIIOBCTBA
MIOCJIE CMEPTH €ro MPEeoIaraéMoro OTia, TO OTBETYMKAMHU I10 JETy SBISIFOTCS €ro
HACJIETHUKM HJTH, €CITM TAKKX JIUI] HET, TO OTBETYHKOM 6yneT Pecry6rmuka Cepbus®.

Paccmorpenne nena 8 ECITU

3asBUTEINb JKAIOBAJICSA HA TO, YTO €MY HE Jajli BO3MOXHOCTb YCTAHOBHUTD JINY-
HOCTBH CBOETO OMOJIOrMYecKoro otua ¢ nomoribio ananuza JHK, u ykazan na nHapyme-
Hue nonoxxennit EKITY 1 mpoTokonos k Heil.

19 Boljevié v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 20.

20 Boljevié v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 21.

2 IpasknaHckuii mporeccyanbhblii koaexc Cepoun 2011 r. Jloctynno: http://www.ilo.org/dyn/natlex/docs/
ELECTRONIC/89387/102672/F1054601860/SRB-2011-L.-89387.pdf (nara o6pamenus: 23.07.2020)

22 Family act of Serbia, 2004. Available from: http://azil.rs/en/wp-content/uploads/2017/04/family-act-
serbia.pdf [Accessed 23™ July 2020].
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EBporneiickuii cyn mo mpaBaM 4esnoBeKa MOCYMUTAN, YTO >Kanoba MOIJIEHKHUT
paccMoTpenuio B cooTBeTcTBuU 1o cT. 8 EKITY, kotopas rimacut: «1. Kaxsiii umeet
MIPaBO HA YBAXKEHHE €0 JUYHOW M CEMENHOMN KU3HH, €T0 KUIMILA U €r0 KOPPECIOH-
nennuu. 2. He moryckaercsi BMEIIATENbCTBO CO CTOPOHBI MyOJMYHBIX BIACTEH B OCY-
LIECTBJIEHUE 3TOTO MpaBa, 32 MCKIIOYEHUEM CIIy4yaeB, KOI/la TaKOe BMEIIATEIbCTBO
MPEeTyCMOTPEHO 3aKOHOM U HEOOXOMMO B IEMOKPATHYECKOM OOIIECTBE B MHTEPECAX
HaIMOHAJILHOW 0€30MacHOCTH M OOIIECTBEHHOTO MOPSIKa, SKOHOMUYECKOTO OJiaro-
COCTOSTHUSI CTPaHBI, B IIEJIAX MPEIOTBPAIICHHS OSCITOPSIKOB WITH TIPECTYTUICHUH, IS
OXpaHbI 37I0POBbs M HPABCTBEHHOCTH MITH 3AIUTHI IPAB ¥ CBOGO APYTUX THIHZ,

FOpucauxmusa Cyna ratione materiae

EBponeiickuii cya mo mpaBam 4enoBeKa B CBOCH MpaKTHUKE MPU3HAI, YTO BO-
MPOCHI, CBSI3aHHBIE C YCTAHOBJICHUEM OTIIOBCTBA, TOMAIAIOT MO JCHCTBUE CTaThH 8
EKIIY. CnenoBarennHo, B fanHoM jene Cyj He CTall ONpeaesiTh, KacaeTcs U Mpo-
Leaypa yCTaHOBJICHHS POJUTENBCKUX CBSI3EH MEXAy 3asBUTENIEM U €ro Impejmnoara-
€MBbIM OHMOJIOTUYECKUM OTIIOM «CEMEHHOMN KU3HW» MO CMbICTy ctathu 8 KoHBeHIuw,
MOCKOJIBKY B JIFOOOM Cly4yae MpaBo 3HATh CBOMX POJACTBEHHUKOB MOJNAAAET MO/ TO-
HATHE «JacTHAs KU3HB», KOTOPOE OXBATHIBAET BaXKHBIC ACTIEKTHI JIMYHOW JKU3HHM, Ta-
KH€ KaK JIMYHOCTh poauTeNeld. B cBsi3m ¢ 3TMM maHHas xamoba MoIamamaaer Moj
fopuc KMo ratione materiae Cyma®,

Apeymenmot cmopon. 3asBUTENh YTBEPXKAANl, YTO TOCYJIapPCTBO-OTBETUUK
HapyIIUJIO €ro Mpasa, MpeycMOoTpeHHbIe EBporelickoil KOHBEHIIUEH MpaB YeJIOBeKa,
B YaCTHOCTH CT. 8 O MpaBe Ha yBaKCHUE YaCTHOW M CeMeiHoM xu3Hu. [IpaBuTein-
CTBO YTBEPXKJIaJlo, YTO 3asBUTENh HE HMCIOJb30BANl CYIIECTBYIONUE d(PPEeKTUBHBIC
BHYTPHUTOCYJITAPCTBEHHBIE CPEJICTBA MPABOBOM 3aLUTHI U YTO 3aSBUTENb JOJDKEH OBLI
M0/1aBaTh HOBBIM MCK 00 yCTaHOBJICHWH OTIIOBCTBA HAa OCHOBAHHH CTaThH 55 3akoHa
CepOun 0 cembe, yTOOBI B paMKax JaHHOTO pa30oMpaTerabcTBa OH MOI IOTPeOOBaTh
npoBeneHus ananmmza JIHK mist ycraHOBIIEHHS TUMHOCTH CBOETO OHMOJIOTHYECKOTO
orma. [lo MHEHHMIO TOCYIapCTBAa-0TBETYMKA, TAKOW UCK MOXKET OBITh MMO/IaH B JTF000E
BpeMsI, TIOCKOJIbKY IO JIaHHBIM BOTIPOCaM yCTAHOBIICHHUS OTIIOBCTBA HE YCTAHOBJICHO
CpOKa UCKOBOM TaBHOCTH.

Kpome Toro, rocyaapcTBo-OTBETYMK YTBEPXKAAIO, YTO B JIIOOOM Ciydae 3a-
SIBUTEh HE HWCITOJIB30BA MPOIECAYPY KOHCTUTYIMOHHOTO OOKajloBaHHS HaJJIexka-
UM 00pa3oM, TTOCKOJIBKY €ro jkajio0a B KOHCTUTYIIMOHHYIO HHCTAHIIMIO HOCUJIA 00-
M XapakTep M Kacajaach MPOIECCYaTbHBIX BOMIPOCOB B CBSI3U C OTKAa30M €My Cy/a-

23 Epporeiickas KOHBeHIMs Mo mpaBam denobeka 1950 r. Jloctymmo: https://www.echr.coe.int/Documents/
Convention_RUS.pdf (zata o6pamenust: 13.06.2020).

2 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 28.

% Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16 June 2020. Para. 29.
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MU 001Iel FOPUCIUKIINE B BO30OHOBJICHUU MTPOM3BOJICTBA TIO JIeNTy 00 yCTaHOBJICHUU
oTIoBCTBa,

3asBUTENIb B CBOIO OYEpEeIb YTBEP)KJaJl, YTO OH BBINOJHUI TpeOoBaHUE 00
HUCUYCPIIAHUN BHYTPUTOCYAAPCTBCHHBIX CPCIACTB HpaBOBOﬁ 3allUThl U, B 4aCTHOCTH,
YTO OH HaJJIeXkKAIIUM 00pa3oM Moiaji cBOko xkajnody B KOHCTUTYIIMOHHBIN Cy[l, HO €T0
TpeOoBaHMs HE ObUTM yZOBIETBOpEHBI. UTO KacaeTcs BO3MOXKHOCTH TOJA4YM HCKa
B CyJl B COOTBETCTBHH CO CTaTheld 55 3aKoHa 0 ceMbe, Ha KOTOPBIN CChLIANIOCH TOCY-
AapCTBO-OTBCTUYHUK, 3adBUTCIIb YTBCPIXKAAJ, 4YTO TaKOW MCK OBLI OBI OTKJIOHE€H, IIO-
cKoIbKy B 1970-X Tomax mo 3ToMy ke Jely CyJOM YXe ObUIO MPUHSATO BCTYIHBIIEE

B 3aKOHHYIO CUITY pCI_HeHI/I627.

MHuenne EBponeiickoro cyaa no npaBsam 4eJ0BeKa

ECIIY yxkazan, 4To B ciiyyae HapyleHHUs nonoxeHuid EBponeiickoil KOHBEH-
UM [IPaB 4€JIOBEKA 3asBUTEb 00s3aH UcUeplaTh JOCTYIIHbIE BHYTPEHHUE CPEICTBA
IpaBoOBOM 3amuThl. Hanuume naHHBIX CpeiCTB MPaBOBOM 3aLIUTHI JOKHO OBITH J0-
CTaTOYHO OIPEIEIICHHBIM HE TOJBKO B 3aKOHE, HO U HA MIPAKTUKE, B IPOTHUBHOM CIIy-
yae HEBO3MOXKHO F'OBOPUTH 00 MX JOCTYMHOCTU U 3()(PEeKTUBHOCTH.

Cyn ormernn, uro cormacHo 1. 1 ct. 35 EKITY HeoOxommumo, 9To0BI 5Kano0sbl,
noganssie B ECITY, Obut MoJaHbl M3HAYAIBHO B COOTBETCTBYIOIIHE KOMIIETEHTHBIE
OpraHbl TOCY/IapCTBAa-OTBETYMKA B COOTBETCTBUH C TPEOOBAHUSIMU U CPOKAMH, yCTa-
HOBJICHHBIMM BO BHYTPEHHEM 3aKOHOJATEIbCTBE, U, KPOME TOr0, YTO JOJIKHBI OBITh
WCTIONIb30BaHbl CYHIECTBYIOIIME JIIOOBIE TPOLEAYpPHBIE CPENCTBA, KOTOPBIE MOTYT
npenoTBpaTuTh Hapymenue Konpenuu®®, Cyn nanee oGpaTia BHUMAHHE HA YCIOBHS
omnpezaeneHus 3QPEKTUBHOCTH CPEICTB MPaBOBO 3amuThl. OH yKa3zall, 4To JUld TOro,
4T00Bl OBITh A(P(PEKTUBHBIM, CPEACTBO MPABOBOM 3aIIUTHI JOJKHO OBITH CIIOCOOHO
pa300paThCst ¢ HEMOCPEACTBEHHO OCIIAPUBAEMbIM TOJIOKEHUEM JIeTT U JOJDKHO Ipejuia-
raTh pa3yMHbIE IEPCIEKTUBHI ycnexa. IT1o 0bu10 yctanoBieHo ECITY B cBoeit nmpakTu-
ke 1o aenam banoz npomus Benzpuu® w Ceiidosuu npomué Mmanuu®, mo xotopbim
Cyn yxkasan, uTo Opemsi JO0Ka3bIBaHHS TOTO, YTO HAIMOHAJBbHBIE CPEJCTBA IIPABOBOM
3aIIUTHI SBISIOTCS TOCTYITHBIME U 3()()EeKTHBHBIMH, JIOKHUT Ha TOCYIaPCTBE-OTBETUHKE,
a He Ha 3asButene. Cy OTMETWII TaKKe B CBOEH MPAaKTHKE, YTO B HEKOTOPBIX MCKITIO-
YUTENbHBIX CIIydasX 3asBUTEIb MOXKET HE MCUepHaTh BHYTPEHHUE CPEACTBA 3aIUTHI,
HO HaJIM4Me NPOCTHIX COMHEHMI B OTHOLICHUH MEPCIEKTUB yCIeXa TOrO MM MHOTO
CpE/CTBa IPaBOBOM 3allUTHI HE OCBOOOKAAET 3asBUTENA OT UX ucuepnanus (Lazic,
2013). B atoit cBszu Cya nmomdepkHyT HEOOXOAMMOCTh TPUMEHEHHUS TIpaBUIa Ucuep-

% Boljevi¢ v. Serbia, 47443/14, European court of human rights, 161 June 2020. Para. 30.
27 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 31.
28 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 34.
2 Balogh v. Hungary, 47940/99, European court of human rights, 20™ July 2004.

30 Sejdovic v. Italy, 56581/00, European court of human rights, 1" March 2006.
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MaHUsl BHYTPEHHUX CPEJICTB IPABOBOM 3aIIUTHI C HEKOTOPOH CTETIEHBbIO THOKOCTH U 0e3
upe3mepHOro popmammsma’’. Eciu, Hampumep, CyIecTByeT HECKOIBKO MOTEHIIHANEHO
9 PEKTUBHBIX CPEICTB MPABOBOW 3aIUTHI, OT 3asBUTENS TPeOYeTCs HCIOJIb30BATh
BCETO JIMIIb OJTHO U3 TAKUX CPEeCTB Mo cBoeMy BbiOopy (Conor & Ursula, 2014).

Uro kacaeTcs OpeMeHHU JO0Ka3bIBaHUS, Kak ObLIO ykazaHo Bbime, Cya mon-
YEepKHYJI, YTO MPaBUTEIbCTBO JODKHO yoeauts Cya B TOM, 4TO CPEJACTBO MPaBOBOM
3amuUThl OBLIO APPEKTUBHBIM, JOCTYITHBIM B TEOPUH W HA MPAKTHUKE B COOTBETCTBY-
romuit MomeHT Bpemenu®Z. Ilocie TOro, Kak rocyaapcTBO-OTBETUHK HOKAXKET JO-
CTYHIHOCTH U 3((PEKTUBHOCTD CPEJCTBA 3ALIUTHI, 3aBUTEIIO HAJISKUT J10KA3aTh, 4TO
CPEICTBO MPABOBOM 3aIMUTHI, YKa3aHHOE FOCY1apCTBOM-OTBETUYMKOM, JE€HCTBUTEIBHO
WCTOJIB30BATIOCH MM OBUIO 1O KAKOW-TO MPUYHHE HEa/IeKBATHBIM U HEI()(hEKTUBHBIM
B KOHKPETHBIX 0OCTOSITENIbCTBAX JI€Na, WK YTO CYLIECTBOBAIN 0COObIE 00OCTOSTEINb-
CTBa, OCBOOOKIAIONIME €r0 OT 3TOro TPeGOBAHHA S, UTO OBUIO YCTAHOBJIEHO paHee
Cynowm B cBoux perrenusix (McFarlane v. Ireland, 2010) (Para. 107).

ITpumenurenbHO K paccMaTpuBaeMoMy zieny Cya OTMETHII, UTO HECMOTpS Ha
Hannuue nojoxeHnit 3akona Cepoun o cembe 2005 r. 0 BO3MOXHOM TTOBTOPHOM pac-
CMOTpPEHHUH CYIOM [IeJl 110 BOIPOCaM OTIIOBCTBA, FOCYIApPCTBO-OTBETYHK HE MPEo-
CTaBWJIO €My KaKOH-TnO0 WHGOpMAIMU 1O TTOBOAY MPAKTHKU HAIIMOHAIBHBIX OpTra-
HOB, 4TOOBI yaocToBepuTh CyJl B TOM, UTO 3asiBUTENb (DAKTUYECKH MOT 4epe3 CyH J0-
OMBaTHCS YCTAHOBJICHHS JIMYHOCTH CBOEr0 OMOJIOTMYECKOTrO OTIIa MOCPEICTBOM aHa-
m3a JIHK He3aBHCHMO OT HadM4usl OKOHYATEIBHOTO CYAEOHOrO PEUICHUs MO TOMY
xe aeny, npunsroro B 1970-x roxax (Boljevic v. Serbia, 2020) (Para. 38).

Kpowme Toro, Cyx ormeruin, uto B 1. 1 c1. 279 I'paxaanckoro npoueccyaibHo-
r0 3aKOHAa, KOTOPBIH JECTBOBAJ B TO BpeMsi, KOTJla 3asBUTEIb MOT Obl TIOJaBaTh HO-
BBl MCK 00 yCTAaHOBJICHWH OTIIOBCTBA, OBUIO 3aKpPEIUIEHO, YTO Cy/ OOIIeH IOpUCIUK-
MU OTKJIOHUT MCK KaK HETPHEMJIEMbI, eClii OH OOHapyXHT, 4TO IO JaHHOMY JEIy
yke OBUTO BBIHECEHO OKOHUATEIbHOE CyAeOHOe perienue. EBponeiickuii ¢y mo mpa-
BaM 4eJIOBeKa OTMETHJI, YTO NMPHU TAKUX OOCTOSTENHbCTBAX 3asBUTENb HE ObUI 00s3aH
HCHOJIb30BaTh JAHHOE CPEICTBO 3aLIUTHI, YKa3aHHOE I'OCYJapCTBOM-OTBETUYMKOM, TaK
KaK [MOBTOPHAs MOJa4ya UCKa ObljIa HEJOIMyCTUMA COTJIACHO TOJIOKEHUM | pakjaHcKo-
MPOLIECCYATbHOIO 3aKOHA TOTO MEPHUOJa, B TOM ClIyyae KOrja MMeEeTcs BCTYIHBILEE
B 3aKOHHYIO cHITy pemenne cyna®®. Cyl ykasal Takke, 4To, C y4eTOM TOTO, UTO 3asBH-
Tenb oOparmics B Konctutyuumonnsiit cyn Cepoun i pereHus Bonpoca 00 ycTaHOB-
JIEHUM JINYHOCTH CBOETO OMOJIOTMYECKOTrO OTIA, OH Hcueprajl BHYTPEHHHE CPECTBa
npaBoBoif 3amuThl. Ce0BaTeIbHO, BO3PAKCHNUE NIPABUTENILCTBA HA 3TOM OCHOBaHUU

31 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 36.
32 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 37.
33 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 37.
34 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16™ June 2020. Ibid. 38.
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HCUEpIaHKs BHYTPEHHUX CPEICTB IPABOBOI 3alIUTHI OBUIO OTKIOHEH0 . Cy/ IpHIIeN
K BBIBOJLY, YTO JKaJlo0a 3asBUTEIIS SBISICTCS 0OOCHOBAHHOM U MPUEMIIEMOHA.

Cywecmeo Oena. 3asBUTENb YTBEPXKIAI, YTO HALMOHAIBHBIC CYJbI TIPU pac-
CMOTPEHHUH HCKa O BO30OHOBJIEHMM IIPOM3BOJICTBA IO JETY AOJDKHBIM 00pa3oM He
NPUHSUIM BO BHUMaHHWE TOT (DAaKkT, YTO OH y3HAJ O CYIICCTBOBAHWUU BCTYIHBILIEIO
B 3aKOHHYIO CWIy CYyJIEOHOro pelleHHs OTHOCUTEIbHO YCTAHOBJIEHHS OTLIOBCTBA
TOJILKO B X0JI€ pa3dupaTenbCcTBa O HACIEAOBAHHIO TIOCJIE CMEPTH CBOETO MPEAIoa-
raemoro otna. Ilo MHEHMIO 3asBUTENS, 0OTKa3 peOEHKY B MpaBe YCTAHOBUTH JIMYHOCTh
cBoero orma nocpenctsoM ananuza JIHK sBnsieTcs HempuemIeMbIM ¢ TOYKH 3pEHHS
EBpomneiickoil KOHBEeHIIMHU TpaB yesnoBeka. Kpome Toro, oH ykasal, 4TO MHTEpEC pe-
OCHKa 0 YCTaHOBIICHHIO JIMYHOCTH CBOETO OMOJIOTHYECKOTO POAUTEIS SBISIETCS BCE-
r7la aKTyaJbHBIM BHE 3aBHCUMOCTH OT TE€YEHHUS BPEMEHH, M YTO Ha HAIMOHAJIHHOM
YPOBHE SIBHO HE OBUIO CHCTEMBI, KOTOpasi MOTjia Obl MPEIOCTABUTh €My BO3MOKHOCTh
pean3oBaTh CBOE IPaBo-".

IIpaBUTENBLCTBO MPU3HAIO, YTO 3asBUTENIb HE 3HAJ O CYIIECTBOBAaHUU pelle-
Hus 1971 roza 10 cMepTH €ro npeanosaraéMoro OTa U YTo OH UMEET 3aKOHHBIN UH-
Tepec YCTaHOBHUTH €0 JIMYHOCTh, HO YKAa3aJo Ha TO, YTO HAIIMOHAJBbHBIE CyIbl HE
CMOTJI €My Pa3pelInTh NMPOBEACHUE MOBTOPHOTO Pa30MpaTesbCTBa MO JAHHOMY BO-
MPOCY B CBSI3M C YCTAHOBIICHHBIMH B 3aKOHE BPEMEHHBIMH OTPAHUYEHUSIMH, TaK KaK
B 1970-x romax ObLIO MPHHATO CyAeOHOE pelIeHHEe B 3TOM OTHOIICHHH, a TaKXkKe
C LENbI0 COXPAHEHHs U TOJAepKaHUs MPaBOBOH OMpeleleHHOCTH CTpaHbr. IIpuH-
LU TPAaBOBOM OINPEIEIIEHHOCTH pacCMaTpHUBAeTCs U puMeHseTcs: EBponelickum cy-
JIOM TIO TIpaBaM 4eJI0BEKa, KOTOPBIN B CBOCH MPAKTUKE BBISBISUI HAPYIICHHS JTAHHOTO
MIPUHIIMIIA CO CTOPOHBI TOCYIAPCTB-YYACTHUKOB B Clydae MPUAAHUS OOPATHOM CHIIBI
HOBBIM 3aKOHaM, OTMEHBI BCTYNHBIIMX B 3aKOHHYIO CHIY CYICOHBIX PEIICHHH,
BKJIFOUEHHS B 3aKOHOAATEIbHBIEC aKThI TIOJIOKEHUH, KOTOPbIE HE OTBEUAIOT 3aKOHHBIM
OKUJIAHWSIM YeJIOBEKa, HeCOATTAaHCUPOBAHHOCTH YACTHBIX W IMyOJIMYHBIX WHTEPECOB
B 3akoHe min cynebnom pemenun (Troitsky, 2017). HekoTopbie aBTOpsI 0OTMEHAIOT,
YTO MPaBOBAs ONPENIEICHHOCTh SBISETCS CPEICTBOM €IUHCTBA CTATHKH M JUHAMUKHU
mpaBa U 00ECIEUYNBACT COCTOSIHME CTaOMIIBHOCTH M 0€30MacHOCTH (HyHKIIMOHHPOBA-
HHUS KaK caMOro rocyjaapctBa W oOiecTBa, Tak M ero wieHoB (Sidorenko, 2016).
B 370if CBsI3M TOCYAapCTBO-OTBETYMK HACTAUBAIO HA TOM, YTO YCTAHOBJICHHBIC 3aKO-
HOM CPOKH YK€ UCTEKJIU 110 JAaHHOMY JIeNTy, ¥ YTO Y HAI[MOHAJIBHBIX CyJIOB HE OBLIO
Jpyroro BBIOOpA, KpOME KakK OTKJIOHMTh HCK O TOBTOPHOM pa3OUpaTeNbCTBE IS
YCTaHOBJICHHUS JTHYHOCTU OTIA 3asSBUTEINS, TOCKOJIBKY, IO MHEHHUIO MPABUTEIbCTBA,
yKa3aHHbIE CPOKH OBUIM Pa3yMHBIMHU C TOYKH 3PEHHS UX MPOJOJIKUTEILHOCTH U He-
00XOIMMBIMU IS COXPAaHEHHs MPABOBOH ONpeaeaeHHoCTH .. EBpomeiickuii cya mo

3 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Ibid. 40.
3 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Ibid. 42.
37 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 161 June 2020. lbid. 43.
38 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 43.
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IpaBaM 4YeJIOBEKa MPU3HAJ, YTO BO30OHOBIICHHE Pa30MPaTENbCTBA 10 /eIy, 110 KOTO-
pOMy Y€ BBIHECEHO BCTYNHUBLIEE B 3aKOHHYIO CUIIy CyJeOHO€ pELICHHE OTHOCH-
TEJIBHO YCTaHOBJIEHUS OTLIOBCTBA MOXKET UMETh CEPbE3HbIE MOTCHIUAIBHBIE MTOCIE/-
CTBUS JUIs NpaBoBoil onpeneneHHocTH . TIpaBUTENLCTBO TaKKe yKasauo Ha TO, YTO
3asBUTEJIb JIOJDKEH OBLT IMOJAaBAaTh COBCEM HOBBIN I'pa)kIAHCKMM MCK Ha OCHOBAHUU
cTatbu 55 3aKOHA O ceMbe, U YTO eciM Obl 3asBUTEIb UCIOJIb30BAJ YKa3aHHBIN CIO-
co0 MoaaYM HOBOTO MCKA M BIOCJEACTBUU OBLT OBI JIMIIEH BO3MOKHOCTH YCTAaHOBUTD
JUYHOCTH CBOET'0 OMOJIOTHYECKOro OTIa ¢ momoinpio ananm3a JJHK, torma Obiio Obl
pasyMHO 0OCYIHUTb, HE BBINOJIHHWIO JIM TOCYJapCTBO-OTBETUMK TPeOOBaHMSA CT. 8
Kousenuuu®®. B 5T0it CBA3M Tocy1apcTBO-OTBETUHK YTBEPIMIIO, YTO, MO €10 MHEHHIO,
He Obuto HapymeHus ct. 8 EKITY.

EBponelickuil cyn 1o npaBaM 4eI0BEKa OTMETHII, YTO OCHOBHOM LIENbIO CTa-
TbU 8 KOHBEHIMM SBISETCS 3aIUTa JUYHOCTU OT NPOU3BOJIBHBIX JIEHCTBUI CO CTO-
POHBI TOCYapcTBEHHBIX opraHos*’. Kpome TOro, oH ykasai, 4To y rocyaapcTpa 1o
JAHHOM CTaThe MOTYT OBITh HE TOJBKO HETraTHBHbBIC, HO M IOJOXKHUTEIbHbIE 0053a-
TEJIbCTBA, CBSI3aHHbIE ¢ oOecreueHueM 3(GEKTUBHOIO YBa)XKEHHUs K YaCTHOW I ce-
MeitHO# ku3HU. Ilo ero MHEHMIO, 3TH 00s3aTENBCTBA MOTYT BKIIIOYATh NMPHUHITHE
Mep, HalpaBJICHHBIX Ha 00eCIeueHNe yBaKEHHs YaCTHOM KHU3HU B c(epe OTHOUICHNH
MeXay dacTHeIMHU Jimnamu. Cyza ykasall, YTO, TPAHHUIBI MEXKIY MOJO0KUTEIbHBIMU
U HETaTUBHBIMHU 00s13aTeJIbCTBAMU FOCYJapCTBA B COOTBETCTBUHU C 3THM MOJI0KEHUEM
HE TO/JAI0TCSl TOUHOMY OINpPEJIENICHUI0, TPUMEHUMbIE IPUHIIUIBI, TEM HE MEHee, Io-
X0XM, U 4TO B 000OMX CIIydasX HEOOXOJUMO YUYMTBIBATh CIPABEAJIUBBIN OanaHC, KO-
TOPBI HEOOXOIUMO COONI0NaTh MEXKAY KOHKYPHPYIOIIMMHU HHTEpecaMM uelloBeKa
1 00IIECTBa B IIEJIOM, M B 00OHX CITy4asiX rOCyAapCcTBO 00JaaeT ONpeeIeHHON CBO-
6o0it yeMoTpenus®,

Cyn oOpatuil BHUMaHUE Ha TO, YTO cTaThs 422 ['paskaaHCKO-TIPOLECCyalbHOIO
3akoHa Cepbuu mpeaycMmarpuBaja, B YaCTHOCTH, YTO PACCMOTPEHHE Jema, M0 KOTO-
poMy OBIJIO BBIHECEHO OKOHYATEIhbHOE CyAeOHOE pelIeHrne, MOXKET OBITh BO30OHOB-
JIEHO, €CIIM CTOpPOHAa COOTBETCTBYIOLIETO pa30MpaTenbCTBa BIIOCIEACTBUM Y3Haa
0 HOBBIX (paKTax MJM JIOKA3aTEeNIbCTBAX, KOTOPbIE MOTYT IpUBECTH K Ooiee Onaro-
MPUSATHOMY UCXOJy pa30upaTenbcTBa, €cii Obl OHU OBbLIM M3BECTHHI paHee. OHAKO
B COOTBETCTBUM €O CTaThel 424 TOro *e 3akoHa IMpocbba 00 3TOM MOXKET ObITh 10/1a-
Ha TOJIBKO B T€UEHHE IIATH JIET IOCJIE TOrO, KaK OCIIapUBAaEMOE PELICHHE CTaJI0 OKOH-
yaTeabHbIM. EBponelickuii cy/ o IpaBaM 4elI0BeKa YCTaHOBHII, YTO 3asBUTEIIb J10JI-
roe BpeMs HE 3HaJl O CYIIECTBOBAHMM CyIEOHOTO peIIeHHs 10 JaHHOMY Jely o0

39 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 43.
40 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16 June 2020. Para. 43.
41 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 44.
2 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 44.
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YCTaHOBJIEHUH OTLOBCTBA M CJIEIOBATEIbHO, HE MOI I0JIaBaTh UCK B COOTBETCTBUU
C YKa3aHHBIMH MOJTOKEHHAMU ™,

ECIIY B cBoeii mpaktuke o aeny Backlund v Finland npusnan, uyro ycra-
HOBJICHHE CPOKOB JaBHOCTH IO Ji€JaM, CBS3aHHBIM C YCTaHOBJIEHMEM OTIIOBCTBA,
MMEEeT 3aKOHHYIO 1Ie€Jb, U TaKH€ CPOKH IPEIHA3HAYEHBI JUIS 3allUThl WHTEPECOB
MPENIoJiaraéMbIX OTLOB OT HECBOEBPEMEHHBIX HCKOB, MPEAOTBpAIas TEM CaMbIM
BO3MOJKHYIO HECIPABEIJIMBOCTb, B TOM CIIy4ae €ClId B CyJ OOpaIaroTcs MO 3TOMY
noBoay MHOTO JeT crycta*®, Cya MOCUMTan JOMyCTHMBIM, YTO HAIMOHATBHEIE CY/IbI
MOTYT Ha 3aKOHHBIX OCHOBAaHMSX OTKa3aTh B BO30OHOBJIEHHH pa3dMpaTenbCcTBa 110
JIPYTUM OCHOBaHHSM, HE CBSI3aHHBIM C BPEMEHHBIMH PaMKaMH, €CJIA 3TH OCHOBAHUS
JIOMKHBIM 06Pa30M CUHTAIOTCS HEOOOCHOBAHHBIMU™Y,

B aTo0ii cBs3u EBpornelickuil cy1 1o paBaM 4eJI0BEKa MPULIEN K BBIBOAY, YTO
OTKa3 cepOCKHX CyAeOHBIX OpraHoB BO30OHOBHUTH pPa30UpaTENbCTBO MO J€Ty 00
YCTQHOBJICHUU OTIIOBCTBA, IO KOTOpoMy B 1970-X romax ObuUIO BBIHECEHO OKOHYA-
TEJIBHOE PELIEHHE, COOTBETCTBOBAJI 3aKOHY M IpeciieoBall 3aKOHHbIE Lielu olecre-
YeHUs MPABOBOI OMPEIeICHHOCTH | 3amuThl npaB apyrux jui (Boljevi¢ v. Serbia,
2020) (Para. 49). Cyn paccMOTpern TakyKe BOTIPOC O COOITI0IeHNH OalaHca MHTEPECOB.

ITpu pemiennu Borpoca 0 TOM, UMEJO JIX MECTO HapyIIEHHE WIH COOI0/ICHHE
crateu § Konsenuuu, Cyn noimkeH ObUT ONpeneNnThb, ObUT U COOMIONEH rocyaap-
CTBOM-OTBETYMKOM CIPABEUIMBBIN OalaHC MEXy KOHKYPUPYIOIIMMHU MpaBaMu U MH-
tepecamu B naHHOM jeie (Boljevi¢ v. Serbia, 2020) (Para. 50). Cyn oTMeTwi, 4to
MMOMHMO B3BEILIMBAaHUS MHTEPECOB JMYHOCTH MO OTHOUIEHHIO K OOIIMM HHTEepecam
oOuiecTBa B LIeJI0M TpedyeTcsi cOalaHCUpOBaHNE KOHKYPUPYIOLIUX YaCTHBIX UHTEpe-
coB (Boljevi¢ v. Serbia, 2020) (Para. 50). B cBoeit mpaktuke mo geny Odievre
v. France ECIIY yxkazan, 4To peuieHre Bompoca cOallaHCUPOBAaHUSI HHTEPECOB YacT-
HBIX JIMI] HAXOJUTCSI HAa ycMOTpeHuu rocyaapcersa (Steiner, 2003). Cya noguepkHyI,
YTO B JIaHHOM CITydae BBIP@KEHHE «KAKIBIN» B cTaThe 8 KOHBEHIIMM mpHUMEHsETCS
KaK K peOeHKy, TaK U K TIpernonaraeMoMy oTiry*®. OH ykasaln, 4To, ¢ OJJHOi CTOPOHBI,
JFOIM UMEIOT MPABO 3HATh CBOE MPOUCXOXKIEHHE, ITO MPABO BBHITEKAET U3 HMIMPOKOTO
TOJIKOBAHHUS TIOHSATHS YAaCTHOW JKW3HH, YTO OBLIO MOATBEpkIeHO Mo naeny Odievre
v. France*’, mo xoTopomy 3asBHTEIbHHIA TpeOOBAIa yCTAHOBICHHS IMUYHOCTH CBOEH
MaTepH, Tak Kak MOCIEIHsS €€ poAuia aHOHMMHO U Tepejana B ASTCKUM J0M, e
OHa MOTOM ObuTa yjouyepeHa apyroi cembeidt. Cya MOTUYEPKHYII, YTO JIMIA, CTPEMs-
1IMecsl yCTaHOBUTD JINYHOCTh CBOMX POJICTBEHHHUKOB, UMEIOT KU3HEHHO BaXKHBINA MH-
Tepec, 3amuieHHbi KonBenuueil, B nomydyenun nHpopmanuu, He0OOXOAUMON A
PaCKpBITHS MPaBIbl O BAKHOM acCleKTe MX JHUYHOCTU U YCTpaHEHHUs 000 Heompe-

43 Boljevié v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 46

4 Backlund v. Finland, 36498/05, European court of human rights, 6™ July 2006.

4 ECHR, Boljevi¢ v. Serbia, 47443/14, European court of human rights, 161 June 2020. Para. 46
46 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 50.

47 Odiévre v. France, 42326/98, European court of human rights, 13" February 2003. Para. 44.
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JiefleHHOCTH B 9ToM oTHomeHun*®, C mpyroit croponsl, Cya MpU3HAI 3aHHTEPECO-
BaHHOCTH MPEATOJIAraeéMoro OTIa B €ro 3alliTe OT MPETeH3H B OTHOLICHUU (DaKTOB
OTLIOBCTBA, KOTOpPbIE MMEIM MECTO MHOI'O JIET Ha3al, YTO O3HayaeT HaJlu4yhe KOH-
¢nukTa MHTEpecoB peOeHKa (B IIMPOKOM CMBbICIE) M mpefnonaraemoro orua. Cyn
TaKXKe yKa3all, 4To, KpOME HHTEPECOB peOEHKA U OTIAa MOTYT BCTyHaTh B KOH(DIUKT
JpyTHe MHTEPECHl, TaKMe KaK HMHTEPECHl TPETbUX CTOPOH, B OCHOBHOM HHTEPECOB
YJIEHOB CEMBH IPEINOIaraeMoro oTua, U oOIIre HHTEPECkl IPaBOBOIl ONpeIeIeHHO-
cti. CyJ HOJUEpKHYII, YTO MPaBO yMEPIIEro, OT KOTOPOro HEOOXOJMMO B3sITh 00pa-
3en JIHK, Ha yBakeHue ero 4acTHOM JKM3HU HE MOXKET OBITh HApYyIIEHO TpeOOBaHUEM
3asBuTelNs 0 poBeneHun ananu3za JJHK (Jaggi v. Switzerland, 2006) (Para. 42), cie-
JNaHHBIM MOCTIE ero cMepTH™’.

[Ipu pemennu Bompoca 6anaHca UHTEPECOB B XOJI€ PACCMOTPEHHMS A€, Kaca-
IOIUXCS BPEMEHHBIX OTPaHUYEHUN B OTHOLIEHHM YCTAHOBJIEHHS OTLOBCTBA, Cyn
MIPUHSUT BO BHUMaHUE pAl (GaKTOPOB, TAKMX KaK BPeMsl, KOT/Ia 3asBUTEIO CTAJO U3-
BECTHO O HAJUYMUU WIM OTCYTCTBHH OMOJIOTMYECKOW CBSA3M C KOHKPETHBIM JIMIIOM,
U MCTEYEHUE CPOKa MCKOBOH NaBHOCTH IO JAHHBIM JE€JaM, CYIIECTBYIOT JIM albTep-
HaTHBHBIE CPEJCTBA peleHHus Takux BompocoB u T.4. Ilo nenmy Illogpman npomue
Poccuu ECIIY ykazan na napymenue ct. § EKIIY B cBs3u ¢ TeM, 4TO TOCynapcTBO-
OTBETUYHMK HE COOJII0J1a10 OalaHC MHTEPECOB 3asiBUTEIIS U IIPABOBOM ONpEaEeIeHHOCTH
IIPU YCTAaHOBJIEHUH TOJAWYHOIO CPOKA BO3MOXHOI'O OCHAapUBaHUs OTIIOBCTBA C MO-
MEHTa POXKACHUS PeOCHKa, a 3asIBUTENIO CTAJIO U3BECTHO, YTO OH HE SBISETCS OTIIOM
peGeHKa /1Ba Tofa CIyCTS B MOMEHT pa3Boja ¢ Cympyroi>’. Kpome Toro, B HeKOTO-
peix cinyvasix CyZoM ObLIO YCTAaHOBJIEHO HapyLIEHHE CT. 8 O MpaBe Ha YAaCTHYIO U Ce-
MEHHYIO KU3Hb B pe3yJIbTaTe OTKa3a roCylapcTBa B MPUMEHEHUH JTOCTHKEHUH OHO-
MEIUIMHBI U HecoOmoaeHns HeoOxoaumoro Oananca untepecoB (Bévicre-Boyer &
Bouffard, 2014).

ITo paccmaTpuBaemomy nemy Cya OTMETHII, BO-TIEPBBIX, YTO 3asiBUTEIH MPE/I-
TIPUHSUT TTOTIBITKA YCTAHOBUTH JIMYHOCTH CBOETO OMOJIOTHYECKOTO OTIIA, YTO SBIISETCS
JUISL HETO KU3HEHHO Ba)XKHBIM MHTEPECOM, 3alUIeHHbIM KOoHBEHLIMEH, 1 KOTOPBIN HE
HCYE3a€T C BO3PACTOM .. BO-BTOPHIX, 3aABUTENIO CTAN0 U3BECTHO 00 OKOHYATETEHOM
pemieHnu no ey o0 otoBcTBe B 2011 . HECKOIBKO AE€CATUIETUN CIYCTS MOCIIE TO-
ro, KaKk UCTEK COOTBETCTBYIOIIUN CPOK JJIsi BO3MOKHOT'O BO3OOHOBJIEHHS paccCMaTpH-
BAaeMOT0 pa30UpaTenbCTBa, TAK KaK 3asiBUTEIb M10/1aJ]l XOAaTalCTBO O IOBTOPHOM pac-
CMOTpPEHHMH JieNa M0 yCcTaHOBJeHHUIo0 oTHoBcTBa 4 siuBaps 2012 r. Bo-ropsix, Cyn
yKa3aJl, 4To y 3asBUTENS HEe ObUIO BO3MOXKHOCTH J100MBATHCSI TOBTOPHOT'O PaccMOT-
peHus fena o0 OTLOBCTBE, TaK KaK 3TO HE ObUIO pa3pelieHo HallMOHAJIbHBIM 3aKOHO-
JIaTeIbCTBOM (HAIIMOHAJBHBIN Cy/ JaBHO MPUHSUI OKOHYATEIBHOE PEIIeHHEe MO JaH-

8 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 50.
49 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 50.
50 ECIIY, Heno «Illogman npotus Poccuny», 2005 T.

51 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 54.
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HOMY Jielly, a 3asBUTEIb HE 3HAJ O CyIIECTBOBAHUM TAKOrO peleHus). B-TpeTbux,
Cyn noguepkHyJ1, 4TO JIUYHAsl KHU3Hb YMEPILETro YeI0BEKa, TO €CTh IIPEAI0IaraeMoro
OMOJIOrMYECKOro OTLA 3asBUTENSA B IaHHOM JIeJle, Y KOTOPOI'O 10JIKEH ObLI OBITh B3SIT
obpazeny JIHK, e morna 6b1 mocTpagath OT IPOCKOBI 3agBUTENS, CIEIAHHON MOCIe
ero cmeptu. B-uerBeprhix, Cya OTMETHII, YTO B MarepHajgax Jeia He COAEPKaIOCh
nHGOPMALIUH O MO3ULUU CEMbU NTOKOWHOTO B ciIydae mpoBeaeHus aHanusa ero /JJHK,
1 TIOJUEPKHYII, YTO B JTFOO0OM ciydae kayno0a 3asBUTENs B JAHHOM JIeJIe Kacalach TO-
ro, YTO eMy OBIJIO OTKa3aHO B BO3MOXKHOCTH JI0Ka3aTh, YTO TPAXKAAHUH A. NeHCTBU-
TEJILHO ObLI ero OuosorndyeckuM oTuoM. EBpomneiickuii ¢y o npaBaM yenoBeka OT-
METHJI, YTO OH HE MOXKET COIIACUTHCS C I0BOJOM IOCYJapCTBa-OTBETYUKA O TOM, YTO
3asBUTEIIb JOJKEH ObLI MOAABATh HOBBIM IPa)KIaHCKUI UCK HA OCHOBAHUU CTATbU 55
3akoHa Cepbuu 0 cembe Ul YCTAaHOBJIEHUS JIMUHOCTU €ro OTLA IyTeM IPOBEACHUS
tecta JJHK.,

B pesynbrare EBpomelckuil Cyx MO IpaBaM 4YeJIOBEKA IMPUIIET K BBIBOLY
0 TOM, YTO HEOOXOAMMOCTb COXPAaHEHHUs [TPABOBON OIPEIEIEHHOCTH caMa 110 ceOe He
MOJKET CIIy’)KUTb OCHOBAHUEM ISl JIMIICHMS 3asBUTENS IpaBa yCTAHABIMBATh €ro
npoucxoxaenue. CyJ OTMETHII, YTO CaMO TOCyIapCTBO-OTBETYHMK B CBOMX JIOBOZAX
MIPU3HAJIO, YTO HALMOHANBHBIE CYJbl 10 JAHHOMY JETy HE CMOIJIM PEUIMThH CYyIe-
CTBEHHBIH BOMPOC O TOM, OBbLI JIM HA CAaMOM JIeJie FPaXKIaHuH A. OMOIOTMYECKUM OT-
LIOM 3asIBUTENs, YUUTBIBAs CYILECTBYIOLINE BPEMEHHbIE OrpaHUUYEHHS, KOTOPBIE MIPH-
BEJIM K OTKa3y B IPOBEAECHUM IOBTOPHOIO pa30MpaTeNbCTBa MO AETy Ha HallMOHAIb-
HoM ypoBHe. [To mHenuto Cyza, U3 3TOro ciaegyer, YTo C y4eTOM OOCTOSTENbCTB Aeiia
U NEPBOCTENIEHHOW 3aMHTEPECOBAHHOCTH 3asBUTeNs BiaacTu CepOuM, HECMOTps Ha
HaJIngue cBOOOJIbl YCMOTPEHHUsI, IPEIOCTAaBIEHHON UM B 3TOM KOHTEKCTe, He o0ecre-
YUJIM 3asBUTENI0 PEaIM3aluy [IpaBa Ha yBa)K€HHE €ro 4acTHOW JKU3HU B COOTBET-
ctBuu ¢ EBpornelickoil koHBeHIMEH npas yenoBeka. Cyn ykasall, 4TO MMEIO MECTO
HapyuieHue cT. § EBponeickoil KOHBEHIIMH IIPAB YEI0BEKA.

3akao4yeHue

B 3akiroueHne MOKHO OTMETHTB, YTO JOCTHKECHHUS B 00JIACTH OMOMEIUIINHBI
1 OMOTEXHOJIOTUH 3aTParuBaroT MpaBa YelOBEKa, 3aKPEIUICHHbIE B MEKYHAPOIHBIX
JIOKYMEHTax I0 MpaBaM 4eJoBeKa, B YaCTHOCTH B EBpornelickoil KOHBEHIIMHU O 3allluTe
MpaB 4esloBeKa U OCHOBHBIX cB0O0A 1950 r. Hanpumep, ananu3 JIHK, kotopslii cran
BO3MOXXHBIM B 1980-X rojmax, urpaer BaXHYIO POJb B YCTAaHOBJIEHHUU OTIIOBCTBA
Y MHBIX POJCTBEHHBIX CBS3CH MEXIy JIOABMH, YTO MMEET OOJBIIOE 3HAUYCHHUE IS
peanu3alnuu 1paBa Ha YaCTHYIO U ceMeiHyo ku3Hb. OIHaKO, HECMOTpPS Ha ObICTpoe
pa3BUTHE HOBBIX TEXHOJIOTUW U WX BIHMSHHE MPAKTHYECKH HA BCE Cephbl KUZHU Ue-
JIOBEKa M 00IIecTBa, TOJIHKO B EBpore ObUT MPUHAT peTHOHATBHBIA TOKYMEHT 00513a-
TENBHOIO XapakTepa, NpeAyCMaTPUBAIOIINN OCHOBHBIE Hayasa, IPUHIUIIBI IPUMEHE-

52 Boljevi¢ v. Serbia, 47443/14, European court of human rights, 16" June 2020. Para. 54.
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HUS JIOCTHKCHUSI OMOMEIUIIMHBI B CBETE 3alIWTHI MPaB M JIOCTOMHCTBA YEJIOBEKA:
KonBennus o 3amure mnpaB U JOCTOMHCTBA YEJIOBEKA B CBS3U C INPUMEHEHUEM JI0-
CTHKEeHUH Ouonoruu 1 Menuuuusl 1997 r. (KonBeHuus o nmpaBax 4yenoBeka U OMome-
munae, win Konsenmus OBbeno). HeoOxoaumo npuHATE TOJOO0HBINA IOPUINYECKUI
00s13aTeNbHBINA TOKYMEHT Ha YHHUBEPCAIHHOM YPOBHE M B JIPYTUX PETHOHAIBHBIX CH-
cTeMax mpaB yenoBeka. B cBoell mpaktuke EBpomeiickuii cy mo mpaBaM yeloBeKa
CTAJIKMBACTCS M PAacCMATPHUBAET Jiena B cepe TeHOMUKH U TpaB YeIOBEKa, HEKOTO-
pBI€ U3 HUX OBIITM PACCMOTPEHBI B IAaHHOM CTaThe.

B cBoeit npakTuke 1o aenam, 3aTparuBaronux ouomeauiuny, EBponeickuii
CyJl IO IIpaBaM 4YeJIOBEKAa YCTAaHOBWJI, YTO NMPUHYIUTEIILHOE B3SATHE Yy TpakJaHUHA
o0pasla TeHeTHYEeCKOro MaTepuania JUlsl yCTAHOBJIEHHs (akTa MPeIroaraeMoro
MpaBOHAPYLICHUS] WJIM TPECTYIJICHUs MPEeACTaBseT co0oi OecueroBeYHOE U yHHU-
XKarollee JAOCTOMHCTBO OOpAIleHHE U CEPbE3HOE BTOPKEHHE B €ro (U3NYECKYIO
HENPUKOCHOBEHHOCTb, UTO sBisiercs: HapymeHueMm ctatbu 3 EKIIY (3ampemienue
0ecueioBeYHOr0 WIIM YHIIKAIOIIEro JOCTOMHCTBO OOpamieHus). JTo 03HA4aeT, 4To
Ipu OOpalleHUH ¢ FTeHETHYECKUMHU MaTepuallaMHi 4eJIOBeKa HEOOXOIUMO COOII0AaTh
TPUHIAIT T0OPOBOIEHOTO M MH(pOpMuUpoBanHOTo cornacus (Trikoz, 2019), Ho He Bce-
rJla MOXKHO MOJTy4HThb cornacue jiuna (Lyanov, 2018).

ITo paccmaTtpuBaemomy BhIIe neiny Boljevi¢ v. Serbia EBpomnelickuii cya 1mo
IpaBaM YeJIOBEKa MOCTAHOBWJI, YTO MMEJIO MECTO HApyIIECHUE IpaBa 3asBUTENS Ha
YBaKEHUE YaCTHOM M CEMEWHOMW KM3HM, 3aKpEIIeHHOTO B CT. 8 EBpormelickoil KOH-
BEHIIMH O 3aIUTE MPaB YeJoBeKa U OCHOBHBIX cB000a 1950 T. co CTOpOHBI rocynap-
cTBa-oTBeTuMKa. CyJ MOCUYUTAN NMPU3HAHKWE HAPYIICHUs IpaBa 3asBUTENS JOCTATOY-
HBIM HEMaTepuaJIbHBIM BO3MEIICHUEM NpUYMHEHHOro Bpena. [lo mannomy aeny (v mo
apyrum HekoTopsiM nenam) ECITY yka3zan, 4to Jiena, CBS3aHHBIE C YCTaHOBICHUEM
OTIIOBCTBA, MOANAAAIOT MO IeHCTBHE CT. 8§ O MpaBe HAa YACTHYIO U CEMENHHYIO KU3Hb,
U YTO MHTEpec peOeHKa 3HATh CBOETO POIUTENS SBISETCS BAXHBIM Ul peaTu3aluu
yKa3aHHOTO IpaBa. B c¢Bs3u ¢ 3TUM mpaBo peOEHKa yCTAaHOBUTH JINYHOCTH CBOMX PO-
nuTenel, B ToM uucie mytem aHanuza JIHK, He TepseT cBOI aKTyalnbHOCTh M BaK-
HOCTB cO BpemeHeM. CIieoBaTeNnbHO, IO UMEET MPaBo B 000 BpeMst TpeOOBaThH
YCTAHOBJICHUS JIMYHOCTH CBOMX POJIUTENEH WM JETeH IMyTeM OCYIECTBICHUS aHAIH-
3a JIHK. Cnenyer oTMETUTH, OIHAKO, YTO HEOOXOAMMO YUUTHIBATh M cOOIIOAATh Oa-
JAaHC WHTEPECOB 3alpalIMBAIOUIET0 JHIA, WHTEPECOB IPEANOJIaraeMoro poaAUTENs
U YICHOB €ro CEeMbHU, a TAKK€ MHTEPECOB IOCYAAPCTBA IO COXPAHEHUIO IIPABOBOM
OIpEAEICHHOCTH.

Hcxons u3 paccMarpuBaeMoii MPaKTUKKA MOKHO OTMETHUTh, UTO TPU PEIICHUN
BOMPOCA O PAaBOBOM PETyJIMPOBAHUH OOIIECTBEHHBIX OTHOIICHUN B Chepe TeHOMUKHU
roCy/apcTBaM HYXHO MCXOIWTh M3 HEOOXOAUMOCTH COOJIOJeHHs OanaHca mpaB de-
JIOBEKa, 3aKOHHBIX MHTEPECOB YACTHBIX JIMIl M OOIIECTBA, a TAK)KE YUUTHIBATH CYIIE-
CTBYIOILYIO JIYUILIYIO MPAKTUKY MEKIYHAPOIHBIX OPraHOB M OTIEIbHBIX FOCYAAPCTB
B OTOH cdepe.
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AHHoOTanus. Ha npoTshkeHu MHOTHX BEKOB ITpo0jieMa MCKYCCTBEHHOI'O IpepbIBaHus Oepe-
MCHHOCTHU SBJIACTCA aKTyaﬂbHOﬁ JUIST 9€JIOBEUYECTBA. Ananmus JOKTPHUHBI U 3aKOHOAATCJILCTBA CBUJIC-
TEIbCTBYET 00 OTCYTCTBHU €UHOIO MHEHUs Ha 3TOT cueT. IIpobiemaTuka HCKyCCTBEHHOIO IpephIBa-
HUsA 6epCMCHHOCTI/I onpeacicHa 3TUIYECCKUMHA, PEIIUTMO3HBIMU, MCAUIIMHCKUMHU, COLIMAJIBHBIMU U ITpa-
BOBBIMU aCIIEKTaMU, YTO CBSA3aHO TAKXKE C HEOIPEAEIEHHOCTBIO IPAaBOBOIO cTaTryca 3MOpHoHa. Llenbto
WCCIIEJIOBAHUS BBICTYIIAET aHAJIN3 3aKOHOAATEIhCTBA CTpaH JIaTuHCKOM AMepukH, Kacarolencs: mpaBo-
BOT'O PEryJIMpoBaHusi abOPTOB, Ha MPEAMET COOTBETCTBHS OCHOBHBIM IIpaBaM — IIPaBy Ha JKU3Hb, IIpa-
BY Ha 37I0POBbE M NpaBy Ha HENPHUKOCHOBEHHOCTh. B mpoliecce nccienoBaHus MPUMEHSUTUCH CIICIH-
aJIbHble HAay4YHbIE METOJBl: CPABHHUTENILHOTO IPABOBEJCHUS, IOPUIUKO-TEXHHUYECKUI. AKTyalbHOCTb
mpoGiieMbl 00yCIaBIMBAETCsI HEOOXOJMMOCTBIO PELIeHHs TUCKYCCHOHHOTO BOINPOCa O JIeTalH3aliH
HCKYCCTBEHHOIO IpepbiBaHus OepeMeHHOCTH. CylecTBOBaHHME PA3HOITIACHUM 3aKIIIOUAeTCsl B OTCYT-
CTBHMHM €IMHOTO IO/IX0/a B CTPEMJICHUHU Pa3peLINTh JaHHYIO CUTYaLHIO.
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Abstract. The problem of induced termination of pregnancy has been a burning issue for
mankind for centuries. An analysis of doctrine and legislation demonstrates that there is no consensus
on this issue. The problem of induced termination of pregnancy is defined by ethical, religious, medical,
social and legal aspects, which is also associated with the uncertainty of the legal status of the embryo.
The aim of the study is to analyze the legislation of Latin American countries regarding the legal regu-
lation of abortion, in order to verify its compliance with the fundamental rights — the right to life,
the right to health and the right to inviolability. Special scientific methods were used in the research:
comparative law, legal and technical methods. The relevance of the problem stems from the need to
solve the controversial issue of legalization of artificial termination of pregnancy. The existence of dis-
agreement lies in the lack of a unified approach in seeking to resolve this situation.

Key words: human rights, prenatal legal personality, right to life, reproductive freedom, ter-
mination of pregnancy, abortion, Latin America, gender rights, legalization of abortion

Conflicts of interest. The author declared no conflicts of interest.

Article received 24" December 2020
Article accepted 15" January 2021

For citation:

Mustafa, G.A. (2021) Human rights and women's reproductive health in the countries of
Latin America. RUDN Journal of Law. 25 (1), 164-178. (in Russian) DOI: 10.22363/2313-2337-
2021-25-1-164-178

BBenenue
B CBiA3U C paSBI/ITI/ICM MCIUIINHCKHUX TCXHOJ’IOFI/II\/'I U TTOSABJICHHUEM HOBBIX MCIU-
IIMHCKUX TPOLEAYP 3aKOHOAATENIO MIPEICTOUT YPEryInpoBaTh TAKUE MPABOBBIE ACIIEK-

Thl MEJJULIMHBI, KaK KJIOHUPOBaHKE, TPAHCIUIAHTALHs, CypporaTHoe MarepuHcTBo. Cpe-
T TIPOIIEYP, K KOTOPBIM 3aKOHO/ATETh HE BhIpadoTal OJHO3HAYHOTO MOIX0/1a, OTHO-
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cATCS MAHUMYJIALMH TI0 TIpepbiBaHuio 6epemenHoctH (abopt)!. TIpaBa B cdepe pemnpo-
JTYKTUBHOTO 37I0POBbSI SIBJISAIOTCS OJHUMHU U3 CaMbIX MIPOTUBOPEYMBBIX BOMPOCOB IMpaBa
Y 9TUKH B CHITY TIOCJICAICTBHUI, HETTOCPEICTBEHHO 3aTParuBaroOIINX >KU3Hb YEIOBEKa.

Kak u3BecTtHO, (pyHAaMEHTANBHBIM MPaBOM YENOBEKAa M MPEANOCHUIKON s
OCYIIECTBIICHHS BCEX JIPYTHX MpaB SBJSETCS MPaBO Ha KU3Hb. [Ipu3HaHue mpaBa Ha
KU3Hb C MOMEHTa 3adaTusi SMOpHOHA yMmamiseT (pyHIaMEeHTalIbHbIE MpaBa KEHIIUH
KaK B TEOpUH, TaK U HAa MPAKTHKE, YTO, KaK MPaBUIIO, UIMEET UJICOJIOTUYECKYIO U pe-
JIUTHO3HYIO MOJOMIEKY?. DTO JIMIIAET KEHIIHH CaMOCTOATENbHO MPHHUAMATH pelle-
HUSL OTHOCUTENILHO PENPOAYKTUBHOTO 3/J0POBbs, UTO 3aTparuBaeT (pyHaaMeHTaIbHbIE
MpaBa 4YeJIOBeKa — MPaBO Ha *U3Hb, 3J0POBbE, YEJIOBEUECKOE TOCTOMHCTBO, PABEH-
CTBO. 3aKpeIieHHe MpaBa Ha *KU3Hb SMOPHOHA C MOMEHTA 3a4aTUsl U3BECTHO TaKkKe
KaK MpeHaTalbHAs TPaBoCyOBEKTHOCTH®, HATIPABIEHO HA MPEJOCTaBIeHHE 00beMa
npaB SMOPHOHY WJIM TUIONY, MOPOW Ja)ke MPEBBIMIAIONIETO MPpaBa OEPEeMEHHON KEH-
LIMHBI, YTO HANpPAaBJICHO B OOJBIICH CTENEHW HA JMIICHHUE >KEHIIWH BO3MOXKHOCTH
MPUHUMATD pelieHus1 OTHOCUTEIbHO epTrabHocTH (Casas & Vivaldi, 2013:69).

B crpanax Jlatunckoit AMepukn 60pb0a KEHIIMH 32 PaBO HA UCKYCCTBEHHOE
IpepbIBaHNe OEPEMEHHOCTH CTaJl0 YacThIO JABIKEHUS (PEMHUHHUCTOK, OOPILIOB 3a mpaBa
YeJI0BeKa TPOTUB TPAIUIIMOHHBIX TTATPHAPXAITBHBIX IEHHOCTEH, CBA3aHHBIX C TTO3HIIN-
el KaTOJIMYECKOW IEPKBH, KOTOpask OCHOBOIIOJIATAIONINE MW KaTOJIHMIIM3Ma PacIpo-
CTpaHsieT Ha CeMeiHbIe IIEHHOCTH M OKa3bIBaeT CHJIbHEWIee BIMSHUEC HA HACEICHUE
ctpas JlatnHCKON AMEpHKH. ITO 00YCIOBIIIO 3aKOHOJATEIHHOE OTPAHUYCHUE U TIOJI-
HyI0 KPUMHHAIM3AIHIO TIpephiBanus 6epemMeHHOCTH. CTOUT 3aMETHTh, YTO MONHTHYE-
CKasi HeCTaOMIIBHOCTD, BIMSIHUE KaTOJIMYECKON LIEPKBH, COIUATIbHBIC MPOOJIEMBI SIBJIS-
IOTCS OJIHUMH M3 TJIABHBIX NPUYHH, MPEMSATCTBYIONIMX ICKpUMHUHATU3AIMKA abopTa.
Curyainus B pa3HbIX CTpaHax CYUIECTBEHHO Pa3iIM4aeTcs, B YACTHOCTH, 97% KeHIIUH
JIETOPOIHOTO Bo3pacTa JIaTHHCKON AMEpHKHU MPOKUBAIOT B CTPaHax, rAe abOpThI MOJ-
HOCTBIO WJIM YaCTUYHO KPUMHHAIIM30BAHbI, OJHAKO, MpepbhIBaHUE OEPEeMEHHOCTH I10
JKEJIaHUIO >KEeHIIMHBI pa3peuieHo Ha KybGe, B YpyrBae u [aifane — aHrnosi3piuHas
ctpana FOxHol AMepuku. DTH CTpaHbl COCTABISIOT MEHBIIMHCTBO MO YHCIEHHOCTH
HACEJICHUS U SIBIISIFOTCS] UCKITIOUEHHEM U3 00ILEero npaBuia.

1 A60pT — HUCKYCCTBCHHOC IPCPLIBAHUC 6epeMeHHOCTI/I IMIyTeM MEJIUIHMHCKOTO BMEHIATCIBCTBA Ha OIIPEIC-
JIieHHOM cpoke. IlonaBisiroliee GOJIBIIMHCTBO FOCYAAPCTB PEryIUPYIOT BOIIPOCH UCKYCCTBEHHOIO IpephIBa-
HHUS 6epeMeHHOCTH. BOl'IpOCI)I OTHOCHUTECJIIBHO BO3MOXXHOCTU MPOBEACHUA a60pTa B 3aBUCUMOCTH OT CpOKa
OGepeMEeHHOCTH U Beca IUI0/]a BapbUPYIOTCS M 3aBUCAT OT MPOBOAMMOI TOCYAapCTBOM IMOJUTHKU B cepe uc-
KyCCTBEHHOT'O NPEPHIBAHUS OEpEMEHHOCTH.

2 Toro, |, Basadre, P. Como opera la justicia en los casos de aborto: la historia de tres condenadas por el “deli-
to de mujeres pobres”. Available from: http://www.dpp.cl/sala_prensa/noticias_detalle/5345/como-opera-la-
justicia-en-los-casos-de-aborto-la-historia-de-tres-condenadas-por-el-delito-de-las-mujeres-pobres  [Accessed
21% November 2020]. (in Spanish).

3 HpeHaTaJ‘ILHaH HpaB00y6”beKTHOCTB — [IPU3HAHUEC, TApAaHTUPOBAHUE, OXpaHa U 3aluTa HpaB00y6’beKTHOCTI/I
SMOpHOHA Ha MPEHATAILHON CTaJUH Pa3BUTHSL.

4 Iglesias, M. Para la Comision Interamericana de Derechos Human’s “el embrién no es persona”. Available
from: https://www.clarin.com/sociedad/comision-interamericana-derechos-humanos-embrion-persona_0_By
SYeRtIm.html [Accessed 71" December 2020]. (in Spanish).
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3aKOHOJATENbCTBO, PETYIMPYIOLIEE HUCKYCCTBEHHOE IPEpBhIBAHUE OEpeMeH-
HOCTH, OTJIMYaeTcs 1o pernoHam. B Aprenrune, bpaszunun, Komym6un, Ununm 3ako-
HbI OoJiee JmOepanbHbl U HAOMIOAAeTCA TEHACHIUS K IIPUHATHIO 3aKOHA O IpephIBa-
HUM OEPEMEHHOCTH 10 PEIIEHUIO KCHIIUHBI.

B cBoro ouepens, B 'onnypace, I'autu, Hukaparya, CansBagope u JlomuHu-
kaHckoM PecnyOuinke nmpepbiBaHME OEpEMEHHOCTH 3alpelleHo Aake B cllyyae omac-
HOCTH JUISl 3/10pPOBBSI U KU3HH >KEHIIMHBL. Heo0XoauMo moquepKHyThb, YTO CTpPaHbI
OTJIMYAIOTCA APYT OT Jpyra Ha COIHUAIbHOM, SKOHOMHUYECKOM U NPaBOBOM YPOBHSIX.
Bomnpocsl, 3aTparuBatomue moioBoe odpazoBaHue, TadyupoBaHbl. OTCYTCTBHE MPO-
CBEILEHHS IT0 BOIPOCAaM KOHTPALICIIIMH U BBI3BIBAIOIIEE TPEBOTY YHCIIO CEKCYyalIbHBIX
MOCSTATENbCTB yCYTyOIIsitoTes dkoHOMHYeckumu npoonemamu (Vargas, Nazarit &
Saez, 2008). 3akoHOIATENBCTBO PsiAa JIATHHOAMEPUKAHCKUX cTpaH (Hampumep, Ko-
nym6us®, Bpasumus®) 1ekpUMHHAIN30BATIO0 MpephIBAHAE GEPEMEHHOCTH MO HEKOTO-
PBIM OCHOBAHUSAM: OEPEMEHHOCTh HACTYNMJIA B pPe3yJIbTaTe W3HACUIIOBAHUS, HATTNUNE
MOPOKOB y Twtoa u yrposa xusuu sxeHmuasl (Clapham & Robinson, 2012).

B paccmarpuBaeMoM permoHe HaOJIOAAETCS BBICOKMH YPOBEHb IOAPOCTKO-
BOI OepeMeHHOCTH, OOJbINas MX YacTh — B PE3yJIbTaTe M3HACHIOBaHUSA. B cBoro
ouepenb, CTOPOHHUKHM KaTOJHMIM3Ma MPOBOIAT «aHTHAOOPTHHIE IBMXKEHUS», TaK
Ha3bIBaeMbIE «IPONaiithy’-IeMOHCTpAINH, ONMUPAsSCh HA PETUTHO3HYIO YacTh Hacele-
Hus. HecMOTpsl Ha YacTHUYHYIO JTMOEpaIn3aliio 3aKOHOIATEIbCTBA, KEHIIUHBI U J1e-
BOUKHM, HE pacCIoJIaraiolie JTOCTaTOYHBIMH pecypcaMH, He MOTYT IpepBaTh Oepe-
MEHHOCTb, TaK KaK Bpaud B CUCTEME IOCYJapCTBEHHOT'O 3[JpaBOOXPAHEHUS 3asBIISIIOT
00 OTKa3e OT BBIMOIHEHUS a0OPTOB 10 JTHMYHBIM coobpaxenusm (Casas et al., 2009).

IIpaBo npuHsATHS pelIeHUH OTHOCUTENBFHO OEPEMEHHOCTH SIBJISETCS OJHUM U3
OCHOBHBIX TpeOOBaHMH (PEMHUHHUCTHUYECKUX JABMKEHHUH C MOMEHTAa €ro 3apOXKJIeHHs
B 1970-x ronax. Bonpoc o npepriBaHuyu HexkenaTeabHONH OepeMEeHHOCTH HE00X0AUMO
paccMaTpuBaTh Kak BOMPOC COLMAIBHOW CIIPAaBEUIMBOCTU U 37paBooxpaHeHus. He-
CMOTpS Ha PEAOCTABICHHBIE APTyMEHTHI, IPAaBUTEIHCTBO HTHOPHPOBAJIO U JaXKe 00-
BUHSIO CTOPOHHHUKOB JICKPUMHUHATIH3AIUN a0OpTOB BO BHEAPEHUH YYXKJIbIX JIATHHO-
aMEpPUKAHCKUM PEaTHsM [IEHHOCTEH.

Huskuii ypoBeHb 3HAaHUS 3aKOHOAATENILCTBA, PETYIUPYIOIIETO MpEephIBaHHE
HEXKEJIaTeIbHOM OEpeMEHHOCTH, MPENATCTBYET AOCTYNY K MEIULIMHCKUM YCIIyram,
Jla’ke B Cilydae JeKpHUMUHAIN3aluu abopToB B cTpaHe. FOpuauueckas rpaMOTHOCTD,
OCBEJIOMJIEHHOCTh O IpaBaXx SIBJSIOTCA HEOOXOIUMBIM YCIOBHEM KakK JUIsl MEAMILIMH-
CKOTO NepCOHaja, TaK U JJIs XKEHIIMH, JKeJIaloluX npeparb oepemeHHocTh. K coxa-

5 First legal abortion in Colombia. Available from: news.bbc.co.uk/2/hi/americas/5284604.stm [Accessed 21t
November 2020].

6 Brazil attacks church opposition to girl's abortion. Available from: https://www.reuters.com/article/
lifestyleMolt/idUSTRE5247DU20090305 [Accessed 21™ November 2020].

7Hpona171cb (Z[BI/I)KGHI/IC 3a )KI/ISHL) — oOIIecTBEHHOE IBM)KEHHE, HAIlCJEHHOE Ha 3alpeT MCKYCCTBEHHOIO
npepbiBanus OepemenHocTH. [Iponaiid) 3amuimaer mpaBo Ha KU3Hb C MOMEHTa 3a4yaTusi, MIPaBO HA >KU3Hb
¥ TIPaBO Ha POKACHHUE MPHU JIFOOBIX 00CTOATEILCTBAX.
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JIEHUIO, TIOPO MEIUIMHCKHE PaOOTHUKH IPHUHHUMAIOT DEIIEHHS, PYKOBOICTBYSCH
COOCTBEHHBIMH IPEAPACCYIKAMH, JIMYHBIMH LEHHOCTSAMHM, PEIUTHO3HBIMU YOEXie-
HUSIMH M MODPAJIbHBIMH TIPEICTaBICHUSAMH, 3a0bIBasi 00 3TUKE U MPaBUIIaX yUpPEKIe-
HWUIA, B KOTOpbIX oHU pabortarot (Nunes & Delph, 1995).

PerJIPIPOBaHI/Ie HCKYCCTBCHHOI'O IIPpE€PbIBAHUA 6epeMeHHOCTI/I
B paMKax MECKAYHAPOAHOI'0O IIpaBa

3a1u1/1ma5{ mpaBO Ha XHU3Hb, MCKAYHAPOJHOC MpPaBO HC YTOYHACT BaXHOI'O
HIOQHCA — MOMEHTA 3apOKJIeHHS KU3HU. COTIIaCHO OCHOBOIOJIATAIOMINM MEXITyHa-
POIHO-TIPABOBBIM JOKYMEHTaM B 00JIACTH MPaB YEJIOBEKa, IPABO HA JKU3HB HE MOJIpa-
3yMeBaeT 3alIUTy C MOMEHTa 3a4aTusi W i oOecrieyeHus 0a30BBIX NMPAB JKEHINIWH,
HE00XOIMMO YCTPaHUTh NPENSATCTBUS K IMOJHOLIEHHOMY OCYIIECTBICHHUIO (DyHIaMEH-
TaJbHBIX NPaB, TAKMX KaK OTKa3 B MPOBEACHUU O€30MacCHOr0 M JIETrajJbHOI'0 HCKYC-
CTBEHHOI'O MIPEphIBaHUS OEPEMEHHOCTH.

CornacHo crathe 1 BeceoOmeli nexnapaiuy npaB uyeaoBeKa JII0IU POXKIAAIOTCS
CBO6OI[HI)IMI/I 1 paBHBIMU B CBOCM HNOCTOUHCTBEC U HpaBaXB. ((PO)KI[&IOTCH)) OBLIO HC-
MOJIb30BaHO CICUUAIBbHO, JJId UCKIIIOUYCHUS TIMPUMCEHCHHA IapaHTUPOBAHHBIX Bceoo-
el AeKJIapalreil MpaB Ha dTane J0 POXACHUSA, YTO MOATBEPKIACTCS U UCTOPUEN
neperosopos’. IIpennoskenne BEIUYEPKHYTH CIOBO «POXKIAIOTCS» OBLIO OTBEPrHYTO,
U B QuHaNbHOM Tekcre Jleknmapanuy ObUIO MPSMO CKa3aHO O TOM, YTO IMPEIyCMOT-
peHHble Jleknapanyei npaBa MpUHAIIEKAT YEIOBEKY C MOMEHTA POKICHMS.

[IpaBo Ha XM3Hb, rapaHTUPOBAHHOE MyHKTOM 1 cTareu 6 MexmyHapoaHOro
MakTa O IPaXIAHCKMX M MOJUTUYECKHX MpaBax, HE pPaCHpOCTPaHSAETCS Ha >KU3Hb
B yTpobe MaTepu’’. TIpennoxkenne o BHECEHHH H3MEHEHHI B 3Ty CTaThiO, TIPELyCMaT-
pHBaIoOIIee MPABO HA KM3Hb ¢ MOMEHTA 3a4aTus, ObUI0 OTKIOHeHO™ . Komurer mo mpa-
BaM 4€JIOBCKA NOAYCPKHYJI BO3BMOXKHOCTh HAPYIICHUS ITPpaBa HA )KU3Hb, €CJIM 3alIpC€T HA
abopT mojBepraeT pUCKy KM3Hb U 370pOBbE KEeHIIMHBL. OTKa3 mpepBarh OepeMeH-
HOCTb IO MCAUIIMHCKHUM ITOKa3aHHAM, KCPTBC M3HACUIIOBAHUA HAPYIIACT IIPAaBO KCH-
IIMHBI Ha CBOOOJTY OT JKECTOKOTO M YHH)KAIOIIETO €€ JIOCTOMHCTBO OOpaIieHusI.

[IpeamOyna KonBeHiuu o npaBax pedeHKa NOJYEPKUBAET, YTO PEOEHOK, BBU-
Iy ero (pu3MYecKoil W YMCTBEHHOH HE3PENIOCTH, HYKIAeTCsl B CIICHUAIBHONW OXpaHe
u 3a00Te, YTO BKIIOYAET HAJICKAIIYIO MPABOBYIO 3aIIUTY JI0 U TOCIE POXKACHUS.
AHalIM3 UCTOPHH MEPETOBOPOB MOKA3bIBAET, YTO HOpMBbI KOHBEHIIMM HE pacmpocTpa-

8 BceoOass meknapanys IIpaB degoBeka, npusara 10 nexabpsa 1948 r. Jocrymmo: https://www.un.org/
ru/documents/decl_conv/declarations/declhr.shtml (zata o6pamenus: 15.11.2020).

9 Ounuansubie oT4eThl I'enepanpHoii Accambnen OOH, 99-¢ 3acenanue, 16 centaops 2013. JoctymHo:
https://undocs.org/pdf?symbol=ru/A/67/PV.99 (nara o6pamienus: 15.11.2020).

10 Cm.: MeskayHapoiHbIii MaKT O TPaKJIAHCKUX M TIONMTHYECKHX MpaBax, NpUHAT 16 mexabps 1966 r. Jlo-
crymso: https://undocs.org/pdf?symbol=ru/A/67/PV.99 (nata obpamenus: 17.11.2020).

1 O¢unuansusie ortuersl IenepansHoii AccamGnen OOH, 21-1 ceccusi. Jocrymmo: https://undocs.org/ru/
A/RES/2199%28XX1%29 (mnata obpamenus: 17.11.2020).
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HSIOTCSI Ha JKu3Hb B yTpoOe. Komurer o IIpaBam Pebenka (opraH, KOHTPOIUPYIOLIUI
UCIIOJHeHUe ToJIokeHni KoHBeHIMY 1o npaBaM peOeHKa) BhIpa3iil 00eCIIOKOCHHOCTh
B CBSI3U C BBICOKOM MAaTE€PUHCKOM CMEPTHOCTBIO CPEAH IEBYLIECK IOJAPOCTKOBOIO BO3-
pacTa u npu3Bas yuyacTHUKOB KoHBeHIMH, peopMIpOBaB 3aKOHOIATENBCTBO, 0OecIe-
YUTH JOCTYTI K 6€30MaCHOMY MCKYCCTBEHHOMY MpPEphIBAHKIO OEpEMEHHOCTH 2,

CornacHo KoHBeHIIMN 0 JTUKBUAALUH BCeX (GOPM TUCKPUMUHALIMU B OTHOIIE-
HUM KXCHIIMH JUIA €€ YCTPaHEHUsI M 00ecredeHus] paBeHCTBA HEOOXOANMO, B TEPBYIO
ouepenb, 3alUIIATh IpaBa OEPEeMEHHON KEHIIUHBI, a YK€ TOTOM — YAEJSATh BHUMA-
HUE 3allIUTE NPEeHaTaIbHOM )KU3HU. B 01HOM U3 NOKIan0B OBUIO OTMEYEHO, YTO Mpa-
Ba OEpeMEHHO JKEeHIIMHBI ObUTH HapyIIEHbl, TaK KaK XHU3Hb IUI0Ja OblIa IOCTaBJIEHA
BBIIIE €€ 310poBbsa. IIpoBeneHNe SKCTPEHHON onepauy ObUIO OTII0XKEHO 0 OKOHYa-
HUsl OEpEMEHHOCTH, a OTKa3 B MPOBEACHUU abOpTa MO MEIULMHCKUM IOKa3aHUSAM
U HEOKa3aHMe JOJKHOW MEAMLMHCKOM MOMOILM HPUBEIM K HApyLICHHUIO NpaB Ha
3710pOBbE U CBOOOY OT AUCKPUMHMHALIMH ™,

AmepukaHcKas JeKapanus npaB 1 00s3aHHOCTEH YeoBeka 1 AMepUKaHCKast
KOHBEHIMSl O MIpaBax 4YejoBEKa JAEMCTBYIOT Ha TEppUTOpUM cTpaH JlatmHckon Ame-
puku. Ctatess 1 AMepHUKaHCKOH JIeKIapanyy MpaB U 00S3aHHOCTEH 4YeloBeKa OTpa-
’aeT MpaBo Ha )KHU3Hb, CBOOOTY M 6€30IMaCHOCTh JTMYHOCTH. Pa3paboTunku OTKIIOHU-
a1 (HOpPMYIUPOBKY «IPaBO HA *KM3Hb C MOMEHTA 3auaTHs» KaK MPOTUBOPEYALIYIO
JEHCTBYIOIEMY 3aKOHOAATEIbCTBY 00 MCKYCCTBEHHOM INPEPBHIBAHUU OE€pPEMEHHOCTH.
B cBoro ouepenp, craths 4 AMEPHUKAHCKOM KOHBEHIMM O MPaBax 4YeIOBEKa IJIACHT,
YTO MIPABO HA XHM3Hb OXPAHAETCS 3aKOHOM (C MOMEHTA 3ayaTus — B LienoM). Mexa-
MEpPUKAaHCKUI Ccyl IO IpaBaM uesloBeka U MeskaMepukaHCKas KOMUCCHsS IO IIpaBaM
YeJIOBEKA, OCYIECTBISIONINE KOHTPOIb 32 COOI0IEHMEM HOPM KOHBEHIIMH MO Ipa-
BaM Y€JIOBEKA, IPUIIUIM K 3aKJIIOUYEHUI0, YTO MIPABO, 3aKPEIJICHHOE B CTAaThe 4, HE SB-
asieTcst aOCOTIOTHBIM.

Me:xaMepuKaHCKHN CyJl IO IIpaBaM YeJIOBEKa, ONpEAEsas Hadalo 4ejloBede-
CKOM ’KHM3HHM, TOAYEPKHYJI HEBO3MOXHOCTh IPUHATHS €IUHOIO ONPEIEIICHUS, TaK KaK
3TO 03Hayajo Obl HaBs3bIBaHUE YOSXKIECHWH JuIaM, HE paszensdromux ux. [laHHoe
omnpezenaeHne MexaMepuKaHCKOro Cyza 10 MpaBaM 4elloBeKa ObLIO OTPaKEHO B 3a-
KIIIOYEHUAX O NPUMEHEHUU BPEMEHHBIX U NPEAYIPEAUTENBHBIX MEP B OTHOLICHUU
rocyapcTB, KpUMUHaIU3yromux adoptsl. Ilocne orkasza Bnactsamu Hukaparya B Me-
JULIMHCKOW IIOMOILY Ha OCHOBAHHUHU TOT'O, YTO JICYEHUE MOXKET IIPUBECTU K CAMOIIPO-
n3BOJILHOMY abopTy, KoMuccus npuHsiia npeaynpeauTenbHble Mephl 10 OTHOIIEHUIO
k Hukaparya u noctaHoBui1a, 4To OTKa3 B JICYEHUH, HEOOXOAUMOM IS 3aLIUTHI KU3-
HU U 3[]0pOBbsl KEHILNHBI, HenpuemiieM. [IpuBeeHHbIE peleHus HarisaqHO OKa3bl-

12 Komuter no npabam pebeHka. 3ameuanue obero nopsaka Ne 4: 310poBbe U pa3BUTHE IOAPOCTKOB B KOH-
tekcre KonBennuu o mpasax peGenka Ne CRC/GC/2003/4 (2004). Mocrymmo: http://tb.ohchr.org/default.
aspx?Symbol=CRC/GC/2003/4 (nata obpamenus: 18.11.2020).

13 NToxnan Komutera mo JIMkBHOaruu Juckpumunauuu B OtHomeHnu JKeHmuH. O¢uuuanbHble OTYETHI.
Cemupecsitas ceccus. Jomonnenue Ne 38. Jocrymuo: https://www.refworld.org/cgi-bin/texis/vix/rwmain/
opendocpdf.pdf?reldoc=y&docid=55892ba64 (nara obpamenus: 24.11.2020).
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BAIOT, 4YTO TOCY/IAPCTBO HE MOXKET CTABHUTH 3/I0POBbE HJIH OJIAronoIy4re IUI0/1a BBIIIE
npaB OepemenHoi xeniunabl (Paul Diaz, 2012:61-112).

IIpaBoBoe peryJiMpoBaHNe HCKYCCTBEHHOIO NIPEPLIBAHUS 0€PEMEHHOCTH
B 3aKOHOJATeJbCTBe cTpaH JlaTHHCKOH AMEpPUKH

B nauane XXI Beka B JlatuHckOl AMepuKe MPOBOIUTCS PSJl MPABOBBIX pe-
(dopM, Jeranu3yromux UCKyCCTBEHHOE IIpepbIBaHUE OEPEMEHHOCTH B ClTyyae U3HACH-
JIOBAaHUS, OMTACHOCTH TSI KU3HU WJIM 3[I0OPOBBS JKEHIIIMHBI, HAIWYHS MTOPOKOB Pa3BU-
THUS TUTOZA, HECOBMECTUMBIX C KHM3HBIO. MI3MeHeHUs1 3aKOHOIaTeNIbCcTBA B chepe pe-
MPOJYKTHUBHOI'O 3/10pOBbS KEHIIMH B JIaTHHCKOW AMepHKe MO3BOJIMIM JIEraIN30BaTh
HCKYCCTBEHHOE MpepbiBaHue Oepemennoctu (Zamberlin et al., 2012).

Ananm3upys npaBa jxeHIMH B JlaTnHCKO#T AMepuke B cdepe penpo yKTHBHO-
IO 3JI0pOBbs, HEOOXOMMO CHOKYCHPOBATHCS HAa TOJIKOBAaHUU BOMPOCA O PENPOTYKTHB-
HBIX TpaBax. Tak Kak BecbMa CJI0HO MPUIEPKUBATHCS OJJHO3ZHAYHOTO KPUTEPUS B OT-
HOILICHUU JAHHOM TeMbI, HEOOXOAUMO MPEICTABUTh BOZMOKHYIO aJlbTEPHATUBY TPaBYy,
HE Hapymas MpU 3TOM TpaBa >KEHIIMHBL. AHAJIM3 MpaBa HAlpaBiieH Ha Pa3bsCHEHUE
CJIO)KHOCTEH B 3aKOHO/ATENLCTBE CTpaH JlaTnHCcKoi AMepuKku U ornpeneneHne Hanbo-
Jiee TIOJXOIATICH MOJICITTH, TAPAHTUPYIOIIEH COXPAaHHOCTD TIPABOBBIX IIEHHOCTEH.

PernponykTrBHOE 340pOBHE KEHIITUH HAIMPSIMYIO CBS3aHO C TAKUMU IPaBaMH,
KakK MpaBO Ha >KU3Hb, IPABO Ha 3/IpaBOOXPAHEHHE U MPABO Ha HEMPUKOCHOBEHHOCTh
yacTHOM ku3HU. CrenuanbHbI JOKJIAJUUK IO BOMNPOCY O IpaBax YeJOBEKa Ha
HaWBBICIIUK JOCTHXKUMBIN YpOBEHb (DU3MYECKOTO U MCUXUYECKOTO 37I0POBbSI OTME-
YaeT, 4To 0KoJ0 80 MPOLEHTOB Cly4yaeB MAaTEPUHCKOW CMEPTHOCTHU BBI3BAHBI OCIIOXK-
HEHUAMM, CBA3AHHBLIMU ¢ a00opTaMu B HeGe3omacHbIX ycnopusx™*, IIpaBo Ha mpepbl-
BaHHE OEPEMEHHOCTH M0 KEJIAHUIO J>KEHIIMHbI TPUOIM3UTENHHO MPEIOCTaBISET
TOJILKO OJ[Ha TPeThb cTpaH mupa. Ha ocnoxHenus npu aboprax B HeOE30MACHBIX
ycnoBusix npuxoautcs 19 nporeHtos (B JlaTuHckoii AMepuke), 94To BO3MOKHO ObLIO
MIPEIOTBPATUTH, €CIIi OBl O€30TMacHbIe MEIUIIMHCKHAE YCIIyTH OBLIN JOCTYITHBI IS
KEHIMWH. Ha ceromsmHuii 1eHb MOYTH OJHA TPETh KEHCKOTO HACEJICHUS HE MOTYT
HCKYCCTBEHHO MPEPBaTh HEXKETAHHYIO OEPEMEHHOCTb.

Pedopmbl 3akoHOmaTenscTBa cTpaH JlaTnHCKOW AMEPHKH 03HAMEHOBAIU CO-
0ol nubepanuzanuio, KoTopas HaOMIONAETCS B PErHOHE IO CETOTHSIIHUA J1eHb.
B bpazumuu B 2005 roay npaButenbeTBo npesuaenta Jlynca Unacuy Jlyner la Cuin-
Ba YTBEPAMJIO PErJaMeHT MO OKa3aHUIO MICUXOJIOTHYECKUI U MEAULIMHCKON MOMOIIU
KEHIMHAM, 3a0€peMEeHEBIINM B pe3ysibTaTe M3HacuiaoBaHusi, a KOHCTUTYIMOHHBIN
Cya Komym6umn B 2006 romxy, mpunss pemenne C-355, ycTaHOBWII OCHOBaHUS Jie-
kpuMuHaau3aiuu abopro (Garay Zarraga, 2016). Aprentuna, Ilepy, HekoTOpbie

14 JToknman CrienuanbHOTO JOKIAIUKMKA [0 BOMPOCY O MPaBe KakKIOTO YeNOBEKA HA HAUBBICIINM JIOCTHKUMBII
ypOBEHb (DH3HYECKOr0 M MCUXHYECKOro 370poBbst Ne A/61/338 ot 13.09.2006. Available from: www. un-
docs.org/pdf?symbol=ru/A/61/338 (nata obpamenus: 26.11.2020).
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mrTaTtel MEKCUKH TpoBend pedopMbl 3aKOHOIATEIbCTBA, B TEYEHUE MHOTUX JIET
yCTaHaBJIMBAlOIllee HaKa3aHUE 3a MpepbIBaHNEe OEPEeMEHHOCTH U He MpeaycMaTpHuBa-
Iol1Iee JieraJibHble OCHOBaHUsI [Uis TipoBeaeHus abopra (Galli, 2012). Takum oOGpazom,
MEePEOCMBICTICHUSI M PACIIMPEHHOE TOJKOBAaHME CYIIECTBOBABIIMX HOPM IPHUBEIU
K TIPUHATHIO HA 3aKOHOAATEIILbHOM YPOBHE OCHOBAHUIT ISl IPOBEACHUS HCKYCCTBEH-
HOTro TpepsIBanus 6epemenHocTH. K mpumMepy, 3akoHonareneM Yuinn ObUTO YaCTHYHO
Jeraju30BaHo HCKYCCTBEHHOE TIpephIBaHIe GepeMeHHOCTH .

Heo0xoanmMo moguepKHYTh 3HAYHTEIBHYIO POJIb JKEHCKUX MPaBO3AIIATHBIX
OpraHuszalyii B NMPOCBEIIEHHH >KEHCKOro HaceJeHusi crpaH JlaTmHckoil Amepuku.
Xenckue mnpaBO3alIMTHBIE OPraHW3AaLUU TPOBOAAT KOHCYJBTAlMM IO BOMPOCAM
KEHCKOTO 3/I0POBbsl, MHPOPMHUPYIOT O HaJUIekKalleM NPUMEHEHUH aO0OpTHUBHBIX Me-
mukamenToB'®. CormacHO aJMUHHCTPATHBHEIM TIpaBUIAM MPOJAXKa IMPEHapaToB s
MEIMKaMEHTO3HOro abopTa orpaHudeHa B UuiM, 4To BeAET K yrpo3e HapyLICHUS
IpaB JKEHIIMH, CTABHUT JKEHCKYIO ITOJOBUHY HACENICHUS B 3aBHCUMOCTBH OT ITOJIIOJb-
HOUW MPOAaXu JIeKapcTB HeHaiexaniero kadecrsa (Casas & Vivaldi, 2014). XKen-
CKHE OpraHM3allid, B CBOIO ouepelpb, cchutasich Ha Koucrurynuto Ywmm (Egana,
2012), 3akperursonyio mpaBo Ha CBOOOAY WH(OPMAIHH, MPOBOAAT KOHCYJIBTALIUH
111 6e3omnacHoro nmpuema jekapcets (Gonzalez, 2007).

B Jlarunckoit Amepuke abopr sieraneH Ha Kyoe, B Ypyrsae, ["aiiane (Nunes &
Delph, 1995), ITyspro-Puxo, Komym6un u B crommne Mekcuku'’. OcHoBoOmomararomee
3HaYeHHeE /IS 3aKoHonaTenbcTBa KomymOuu nmeer perenue KonctutynmonHoro cyna
Ne C-355 ot 10 mast 2006 rona’®. KoHCTUTYIHOHHBIH Cy[ MOCTAHOBHII, 4TO aGOpT He
MOXKET CUMTAThCS NMPECTYIJIEHUEM, €CII OEPEMEHHOCTh HECET yIpo3y 370POBBIO JKEH-
IIMHBI, B CJIy4ae HACTYIUICHUS OEPEMEHHOCTH B pe3yibTaTe M3HACHIOBAHUS, MHIIECTA
WM TIPUHYIUTEIBHOTO UCKYCCTBEHHOTO OIUIOOTBOPEHMS, a TaKKe HAMYMSA Y III0/A
MIOPOKOB, BEAYIIMX K MPEKPALICHHUIO €r0 )XKU3HEAEATEeIbHOCTH. Jl0 NPUHATHS peIIeHNs
Ne C-355 peiictBoBano pemenne Koncturymmonnoro cymga C-133 or 17 mapra 1994
rojia, MpU3HABaBILEe JKM3Hb B KauecTBe ocHOBHOro mpasa (cT. 11 Koncrurynum Ko-
nym6un)'®, uto Beso Kk aGCOMIOTHOMY 3ampeTy Ha TpepbiBanHue GepeMeHHoCTH. KomyMm-

15 Aborto en tres causales: Isapres comienzan a cubrir nuevas prestaciones relacionadas a esta norma. Availa-
ble from: https://www.emol.com/noticias/Nacional/2018/01/28/892954/L ey-de-aborto-en-tres-causales-1sapres-
comienzan-a-cubrir-nuevas-atenciones.html [Accessed 3™ December 2020].

16 Maria Eugenia. Vidal opiné sobre el aborto y la despenalizacion de la droga. 30 de septiembre de 2015. Avail-
able from: https:/Aww.infobae.com/2015/09/30/1758963-maria-eugenia-vidal-opino-el-aborto-y-la-despenalizacion-
la-droga/ [Accessed 22" November 2020]. (in Spanish).

17 Agren, D. We have made history: Mexico's Oaxaca state decriminalises abortion. Awvailiable at: https:/
www.theguardian.com/world/2019/sep/26/we-have-made-history-mexicosoaxaca-state-decriminalises-abortion
[Accessed 15" November 2020]. (in Spanish).

18 Sentencia Ne C-355 del 2006 de la Corte Constitucional. Available from: https://www.corteconstitucional.
gov.co/relatoria/2006/c-355-06.htm [Accessed 28" November 2020].

19C 1810 roma no Hactosmee Bpems Koncruryuus Komymbun mensinach aecats pas (Koncrurymus 1991 ro-
Jla — OAMHHA/IAaTas o cuery). Kaknmas HoBas peaakims KOHCTUTYIHH MpeciezoBaia TP Ienu: obecrede-
HHE pa3/ieNieHNs BIacTel, yKPEIJIEHUE NCTIOMHUTENbHOM BIaCTH U IOMUHUPOBAHUE PUMCKO-KaTOJIMUYECKOH LIEpK-
Bu. [loctymao: http://confinder.richmond.edu/admin/docs/colombia_const2.pdf (nata obparenus: 26.12.2020).
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Ouiickoe 3aKOHO/IATENILCTBO 00 adopTax SBJSIOCH KOHCTUTYLIMOHHBIM B COOTBETCTBUH
¢ 00513aHHOCTBIO TOCYJAPCTBA 3ALIHIIATE )KU3Hb «BCEX JIUID.

Hecmotps Ha npunsitoe Koncturynmonneim cygom pemenue Ne C-355
B 2006 Tomy ¥ mpenocTaBlieHHE CBOOOIBI MPHU MPEPHIBAHUU HEXETaTeNbHOU Oepe-
MEHHOCTH, Ha MPAKTHKE BCE €IIe CYIIECTBYIOT MPOOJIIEMBI MPH pealin3alui JaHHOTO
pemenus (Alviar Garcia & Jaramillo Sierra, 2012). Ha npakTuke npepBaTh Hexelna-
TEJIbHYI0O OEpPEeMEHHOCTb, HACTYNUBIIYIO B PE3yJIbTaTe W3HACHIIOBAHMUS, TPEICTABIIA-
eTcsi Oonee MpoOIIEMAaTUIHBIM, YeM OepEeMEHHOCTh, YTPOXKAIONIYIO KU3HU U 310PO-
Bb10 xkeHIMHBI (Bergallo & Gonzalez Vélez, 2012). B xynbTypHBIC 00BIYacB 3aua-
CTYIO JKEHIIMHBI HE COOOINAIOT O CIIy4asX CEKCyalbHOTO Hacwius. J{Jst mpepbIBaHUS
OepeMEeHHOCTH, HACTYNUBIICH B Pe3yJIbTaTe W3HACHIOBAHUS, )KEHIIMHE HEOOX0AUMO
MPEIOCTaBUTh KOMMUIO 3asBJICHHS 00 M3HACWUIOBAHUHU. YUUTHIBAsl, YTO >KEHIIMHBI HE
co00IIa0T 00 aKTaXx U3HACUIIOBAHMSI, 3TO MPEMATCTBYET JIETaIbHOMY U 0€301acHOMY
npepsiBanuio 6epemenHoctH (Barraza Morelle & Gomez Lopez, 2009).

[IpaBa >XEHIIMH TECHO CBA3aHBI C UCTOPHUUECKUMHU, KYJIbTYPHBIMH M DKOHO-
MuYecKkuMH nporeccamu B peruone (Drovetta, 2015). ConmanbHbie, KyabTypHbIE BO-
MIPOCHI, a TAK)KE BOIIPOCHI MPaBa W METUITMHBI CBSI3aHBI C TEHACPHON MPOOIEeMaTHKON
B TOCYyAapcTBe, YTO OTUeTNIMBO HabOmronaercs B CanmpBazope. BrnusHue koanuunu
KOHCEPBAaTHBHBIX CHJI W KaToJduueckod HepkBu B CanbBajope NMpHUBETH K MOJIHON
KPUMHHAIM3AaIUU a0OPTOB U MPOBO3IJIAIICHHUIO MTPaBa HA )KU3Hb C MOMEHTA 3a4aTHs
(Cabal & Todd-Gher, 2009). 1o npoBezenus 3tux pedopm ct. 169 YromoBHOro Ko-
nekca CanbpBajiopa npeaycMaTrpuBaia OCBOOOXKIEHHE OT HaKa3aHUS 3a MpepbIBaHUE
OepeMeHHOCTH, HAaCTYNUBIIEH B pe3yjbTaTe M3HACUIIOBAHMS, YIPOKAIOLIEH >KU3HU
M 3[I0pPOBBIO XKEHIIMHBI, @ TAKXKE B ClIydae MOpOKoB pa3surtus mioza (Penas Defago,
2018:213-234).

Ha ceroansmnuii 1eHb, COracHoO 3akoHOAaTeNbCTBY CanbBagopa, KEHIIUHBL,
IpepBaBIIne OEPEMEHHOCTH, MOJIBEPraloTCs YroJOBHOMY IIPECieNoBaHUI0. B cBs3u
C Y)KeCTOUEHHEM HaKa3aHWs JKEHCKHUE OpTraHU3aIlui MPHU3BIBAIOT 00paTUTh BHUMAHUE
Ha HEraTMBHOE BIUSHHME HA KEHCKOE 3J0pOBhE aOCOJIIOTHOTO 3amlpeTa Ha HCKYC-
CTBEHHOE IpephIBaHHE OEPEMEHHOCTH U pe(hOPMHUPOBATH 3aKOHOIATEIHCTBO.

B pesynbsrare pedopm 3akonomarensctBa 1997 rona, mOTHOCTBIO KpUMHUHA-
JM3UPOBABIINX HUCKYCCTBEHHOE MpephiBaHue OepeMeHHOoCcTH B CanbBaJope, B paMKax
JUIUIOMHOM pa0OThl CTYAEHTHI MOAANU aneunsinuio B KOHCTUTYLMOHHYIO mMajnary
BepxoBHoro cyna o npotuBopeunu YronoBHoro Koaexkca Koncrurynuu. Peus uuper
0 KOHCTUTYLMOHHBIX MpaBax, cojepkaiuxcs B ctathsix 1, 2, 3 u 246 Koncruryuuu
(mpaBo Ha XW3Hb, Ha (PU3UUECKYIO U MOPATHHYIO HEPUKOCHOBEHHOCTh, Ha JIOCTOMH-
CTBO, CBOOO/Ty, PABEHCTBO M HEIUCKPUMHHAIINIO, IPABOBYIO ONPEIEICHHOCTD, TOCTYI
K TPaBOCY/MIO, a TAaKkKe BEpXxoBeHCTBO KoHcTmTymmu Haz 3akoHamu)?. B 2007 roxy

20 Constitucion de la Republica de El Salvador. Available from: http://www.fia.ues.edu.sv/quimica/archivos/
leyesyreglamento/CompendiodeLeyes.pdf [Accessed 30" November 2020].
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BepxoBHBII Ccyn OTKIOHWJI UCK O TpoTHBOpeunu 3akoHa Koncrutynuum (Grosman,
Legarre, Rivera, & Elias, 2014:499-529).

B 2013 roay rpynma rpaxiuaH, BEICTyHast 32 AEKPUMHHAIH3ALUI0 a0OPTOB 1O
MEAULUHCKUM IPUYMHAM, T0aja B CyJ XOJaTalCTBO O 3alllUTe JEBYIIKU, OepeMeH-
HOit ansHIEehamueckuM mwiogoM?! u cTpanaromeil Tske0i hopMoi BOTIaHOYHOTO
spuTeMaTo3a’’. Bpauu BHICTYNANM 3a MpepblBaHHE OEPEMEHHOCTH JUIS COXPaHEHHUs
KHU3HM JIeByIIKU. BepxoBHbiii cyn PecmyOnuku CanbBagop MOCTaHOBHI, YTO IpaBa
KEHIIMHBI HE SBJIAIOTCS IPUOPUTETHEE NPAaB HEPOXKACHHOTO PeOeHKa, U TOAYEPKHY!I,
YTO NOJIHBIN 3alpeT Ha abOpThI AEHUCTBYET € LEJIBIO 3AIIUTHI IIpaBa Ha KU3Hb C MO-
MEHTa 3a4aThs>,

B JlomuHukaHnckoi PecmyOinke neiicTByeT aOCOIOTHBIA 3allpeT Ha MCKYC-
CTBEHHOE npepbiBaHue OepeMeHHOcTH. CTaths 37 KOHCTUTYIIMH TTIACUT, YTO «IIPaBO
Ha >KM3Hb HENPUKOCHOBEHHO C MOMEHTa 3auaTusa 10 cMmeptu». CormacHo cr. 317
YTon0BHOTO Kojiekca?® 06BEKTOM YroOBHOTO MPECIEI0OBaHHUS ABISIOTCS KEHIUHBI,
MPOM3BOAIIME a00PT, U (MJIM) METUIIMHCKUI MEPCOHAI, a TaKKe IPYTrHe JIMIA, OKa-
3BIBAIOIIME MTOMOIIIb KEHIIUHE B TIPOBeACHUN abopTa. beuti nmpeanpruHAThI TOMBITKH
BHECTH M3MEHEHHS B YTOJOBHBIH KOJEKC W JIETAIN30BaTh Oe30macHbie abOpThI, HO
Konrpecc 1 KOHCTUTYIIMOHHEIH Cy/ OTKIOHMIH pedopMy>. YromosHsIii kogekc Jo-
MuHHKaHCKOW PecnyOnmku 2014 rona coaepKUT UCKITIOYEHHE, B COOTBETCTBUU C KO-
TOPBIM TIpEephIBaHUE OEPEMEHHOCTH HE MOAJIESKUT HAKA3aHHUIO B ClIydae, KOraa ObUIo
C/IEJTaHO BCE BO3MOXKHOE JIJIsl CIIACEHUS JKM3HU MaTepu M peOeHka. Takas moBepx-
HOCTHas (pOpMyJIHMpOBKa Ha MPAKTUKE BEJET K TOMY, YTO MEIMLIMHCKUN MepCcoHal
B OOJIBIIMHCTBE CIIy4aeB BO3/EPKUBACTCS OT MIPOBEACHUS JIEUEHUs,, KOTOPOE MOTIJIO
ObI TOCTABUTH 10J1 YIPO3Y KU3Hb IUIOJA.

A6opt B Hukaparya Obu1 Jierann3oBaH TOJIBKO NPU HATMUUU PUCKA JUISL KU3-
HU U 3/10pOBbsI MaTepH, MOBPEXKICHHUS SMOPHOHA MM IUIOAA, a TaKXKe HACTYIUICHUS
OepeMeHHOCTH B pe3yJsibTaTe W3HACWIIOBaHUA WK uHIecta. Ctarbs 165 YromnoBHOTO
koznekca Hukaparya, oTpakaromasi mpaBoBble OCHOBAHHS JJsi abopTa MO MEIUIINH-
CKUM TIOKa3aHMSIM, TJIACHUT, YTO «AOOPT M0 MEAULIUHCKUM MTOKa3aHUSAM OIPEIEIIAETCS

2l AmsHue(anust — BHyTPHYTPOOHAS MATONOTUS PA3BUTHS IUIOJA, TIPH KOTOPOil OTCYTCTBYIOT MOMyIIAPHUS TO-
JIOBHOI'O MO3ra 1 4aCTb CBOJIa 4€pE€ia, TaKXKE€ BO3MOKHO 4YaCTUYHOC HAPYIICHUE pa3BUTHA CPEAHEIO U IIPOME-
JKYTOYHOI'O MO3ra.

22 BoNlYaHOYHBIH JPUTEMATO3 — CHCTEMHOE ayTOMMMYHHOE 3a00JIeBaHMe, NMPHM KOTOPOM BbIPaGaThIBae-
Mbl€ HMMYHHOM CHCTEMOI1 UEJIOBEKA AHTUTEIA IOBPEXKIAIOT 3/10POBBIE KIIETKH, NMPEUMYIIECTBEHHO IOBpE-
JKOACTCs COCAUHUTECIIbHA TKAHb C 00s13aTEIBbHBIM HAIMIHEM COCYAUCTOTO KOMIIOHEHTA.

2 Independent Analysis of Systematic Gender Discrimination in the El Salvador Judicial Process against 17
Women Accused of the Aggravated Homicide of their Newborns. Viterna, J. & Guardado, S. Available from:
www. scholar.harvard.edu [Accessed 2" December 2020].

24 Codigo Penal de la Republica Dominicana. Available from: http://docs.republicadominicana.justia.com/
nacionales/codigos/codigo-penal.pdf [Accessed 1 December 2020].

25 Rechazan informe sobre penalizacién del aborto Listin Diario. Available from: https://www.listindiario.
com/la-republica/2017/07/11/473645/diputados-rechazan-informe-sobre-el-aborto-y-se-cae-el-proyecto-de-codigo-
penal [Accessed 18™ November 2020].

HUMAN REPRODUCTION AND HUMAN RIGHTS 173


https://ru.wikipedia.org/wiki/%D0%90%D1%83%D1%82%D0%BE%D0%B8%D0%BC%D0%BC%D1%83%D0%BD%D0%BD%D0%BE%D0%B5_%D0%B7%D0%B0%D0%B1%D0%BE%D0%BB%D0%B5%D0%B2%D0%B0%D0%BD%D0%B8%D0%B5
https://ru.wikipedia.org/wiki/%D0%98%D0%BC%D0%BC%D1%83%D0%BD%D0%BD%D0%B0%D1%8F_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B0
https://ru.wikipedia.org/wiki/%D0%90%D0%BD%D1%82%D0%B8%D1%82%D0%B5%D0%BB%D0%BE
https://ru.wikipedia.org/wiki/%D0%A1%D0%BE%D0%B5%D0%B4%D0%B8%D0%BD%D0%B8%D1%82%D0%B5%D0%BB%D1%8C%D0%BD%D0%B0%D1%8F_%D1%82%D0%BA%D0%B0%D0%BD%D1%8C
http://docs.republicadominicana.justia.com/nacionales/codigos/codigo-penal.pdf
http://docs.republicadominicana.justia.com/nacionales/codigos/codigo-penal.pdf

Mycmaga .. Bectauk PYJIH. Cepus: FOpuanueckue vayku. 2021. T. 25. Ne 1. C. 164-178

C HAy4YHOM TOYKHM 3p€HMs IIPH Y4aCTUH, [10 KpaliHEW Mepe, Tpex Bpadel U ¢ Corylacus
cynpyra win GiuKaiIero poicTBeHHHUKA KeHIMHb»®. Ha ceropusumuii fens B Hu-
Kaparya Ha 3aKOHOJATeIbHOM YPOBHE BBEIEH aOCONIOTHBIN 3ampeT Ha MCKYCCTBEH-
Hoe TpepbiBaHue OepeMeHHOCTH. 26 okTs0ps 2006 roga 6bu1 yTBepAKIeH 3akoH Ne 603
«O6 ormeHe crathu 165 NeHCTBYIOIMIEr0 YTOJIOBHOIO KOAEKCa», KOTOPBIA BCTYNNI
B cuity 17 Hos16pst 2006 rona.

B 2003 rony nesaTuieTHss AeBOYKa, NpoxkuBaromas ¢ ceMbell B Kocra-Puke,
3abepeMeHena B pe3yibTaTe M3HACUIOBAaHM. AIMHUHMCTparus rocnurtans B Kocra-
Puke oTka3anacek npepBaTh OEPEMEHHOCTD, YTPOXKAIOLIYIO )KU3HH U 37I0POBbIO 1E€BOU-
KH, U CeMbsl BBIHYXKJECHa Oblia BepHyThCsl B Hukaparya. [locie nposenenus omnepa-
IIMM 110 UCKYCCTBEHHOMY IPEPHIBAHUIO OEPEMEHHOCTH BJIACTH BBIABMHYJIM OOBHHE-
HUS B a/Ipec yYaCTHUKOB JaHHOU onepauuu. OJHAaKO reHepasbHbIi npokypop Mapus
nens Kapmen Cosop3aHo oTMeTHsIa, 4TO ONEpauys MO MCKYCCTBEHHOMY IpepbIBa-
HUIO0 OepeMEHHOCTH ObUIa MPOBEAEHA C LEJIBI0 COXPAHEHUS )KU3HU U 3/10pOBbsI pe-
6enka®’. Katonudeckas 1epKOBb, B CBOIO OYEPE/lb, OCYIHB JEHCTBHSA MeIMIIMHCKOTO
NepcoHaa U CEMbH JI€BOYKH, NIPUPABHATIA UCKYCCTBEHHOE IIPEpbIBAaHUE OEPEMEHHO-
CTH K TEPPOPUCTHYECKOMY aKTy?S,

JexpumuHanm3aun abopToB B JIaTHHCKOM AMepuKe TJIaBHBIM 00pa3oM Tpe-
IATCTBYIOT KaTOJIM4ECKas LEPKOBb M KOHCEPBATHMBHO HACTPOECHHBIE I'OCYIAPCTBEH-
Hble fesTeny. Takum o6pa3oM, KEHIIMHA TepsSeT BO3MOXKHOCTb NpepBaTh OepeMeH-
HOCTb B ClIy4dae yrpo3bl AJIs 310pOBbS U B Cydae, €Clii OEpeMEeHHOCTh HAcTyIHiIa
B pe3yJibTaTe H3HACUIOBAHUSA",

IIpoananu3upoBaB NOKTPUHY U 3aKOHOJATENbHBIC aKThl CTpaH JlaTmHCkoOU
AMepuku, MOXKHO OTMETUTh HECOIJIACOBAHHOCTh OTAEIbHBIX MOJOXKEHUN 3aKOHOAA-
TEJIbCTBA B YaCTH YTOJIOBHOM OTBETCTBEHHOCTH 3a IPOBEJICHUE HCKYCCTBEHHOI'O Ipe-
pbiBaHMs OepeMeHHOCTH. OTBETCTBEHHOCTh 3a HCKYCCTBEHHOE IpepbIBaHHE Oepe-
MEHHOCTH JOJDKHA HAcCTynaTh IIPU HapylIeHWH YCIOBHH (coriacue OepeMeHHOMH
KEHIIMHBI, TPOBEIeHNEe abopTa KBaTHM(PHUIMPOBAHHBIM CIIEIUATUCTOM U Jp.), KOTO-
pbl€ PErNIaMEHTUPYIOT PAaBOMEPHOCTh MpoBeAeHus abopra. Ha ceronHsumHuil neHb
3aKOHOJATeNIAM cTpaH JlaTHHCKOM AMEpUKH HEOOXOUMO YUUTHIBATH CIOKUBILYIOCS
CHUTYaIHIO B 00J1aCTH UCKYCCTBEHHOTO MpEphIBaHUSA OEPEMEHHOCTH, YTOOBI H30€XaTh
HETraTUBHBIX MOCJIEICTBUH HE TOIBKO B 00IaCTH OXpaHbl PENPOLYKTUBHOTO 3/10POBbs
KEHIIVH, HO U B cdepe 3alUThI IPaB YEJIOBEKA B LIEJIOM.

% Codigo Penal de la Republica Nicaragua. Available from: www.oas.org/dil/esp/Codigo_Penal_Nicaragua.
pdf [Accessed 2" December 2020].

27 Abortion ruling splits Nicaragua. Available from: http://news.bbc.co.uk/2/hi/americas/2817051.stm [Ac-
cessed 30" November 2020].

2 Mujeres piden excomunién. Available from: http://news.bbc.co.uk/hi/spanish/misc/newsid_2824000/
2824087.stm [Accessed 30" November 2020].

2 La despenalizacion del aborto en México. Available from: https://nuso.org/articulo/la-despenalizacion-del-
aborto-en-mexico/ [Accessed 2" December 2020].
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«/les10 IcnepancuTHDY — pe3yabTaT a0COJTIOTHOIO 3aMpeTa
HA HCKYCCTBEHHOE NpepbiBaHue epeMeHHOCTH

«Jleno DcnepaHCUThDy CTaIo0 OJHUM U3 HanOoJIee TOPbKUX PE3yJIbTaToOB 3alpe-
Ta Ha aboptel B [loMmuHmnkanckoi PecryOnmke. B pesysnbraTe ToTaapHOTO 3ampera Ha
a0opThI B CTpaHe CKOHYasach 16-yeTHss Pozaypa AnbMoOHTe DpHaH/IEC, U3BECTHAs KaK
«DcnepaHcuTay (B Iep. ¢ UCMAHCKOIO «esperancitay — «MalleHbKas Haxexaa»). Je-
ByIIKa ObUIA TOCTIMTAJIM3UPOBAHA HA CEMHHE/ICIBHOM CPOKE OEPEMEHHOCTH C AUArHO-
30M «ocTpas nmumdodaacTuyeckas nekeMus». Bpaun He okazanm el MeTUIMHCKON
MIOMOIIH, ONacasich HEOIArONPUATHBIX BO3JEHCTBUI Ha IJI0J, HECMOTpSL Ha CTPALIHBII
JIMarHO3 U HEOOXOAUMOCTh XMMHOTEPAIUH ISl CIIACEHHS )KU3HU JICBYILIKH.

IIpaBo3amnuTHBIME OpraHu3auusaMu «BceMupHas jkeHCKas CBs3b», «KeHIu-
HBI U 3/10pOBbE» ObUIN MPUHATHI COOTBETCTBYIOLIME IPABOBbIE MEPHI HA BHYTPUTOCY-
JApCTBEHHOM YpoBHe. [lesio Obu10 nepenaHo B MexaMepuKaHCKY0 CUCTEMY IO Ipa-
BaM yesoBeka. OOpallieHre NpHUBEIO K MOBTOPHOMY TOJIKOBAHHIO CT. 4 AMepuKaH-
CKOM KOHBEHIIMM O IpaBax 4ejoBeKa. bbulo onpenenceHo, 4To rocyaapcTso B COOT-
BETCTBUU CO CBOMMH 00s13aT€IbCTBAMU JIOJDKHO, KAK MUHUMYM, JIerajln3oBaTh abop-
THI 110 MEUIIMHCKUM TOKa3aHUAM. Bbu10 moguepkHyTO, 4TO cTaThst 4 AMEpHUKaHCKON
KOHBEHIIMU I10 MpaBaM YeJIOBEeKa 3aIlIMIIAET KU3Hb U 3/10pOBbE OEPEMEHHBIX >KEH-
mmH. Crnegyer OTMETHTh, YTO [0 HACTOAIIErO BpeMeHH MekaMepHuKaHCKas CHCTeMa
IO TIpaBaM 4eJIOBEKa HE paccMaTpuBalia JeJ OTHOCUTENIBHO TOJIKOBAHUS U chepbl IPH-
MEHEHHs CTaThbl 4 AMEPUKAaHCKOM KOHBEHLIMH IO MPAaBaM YEJIOBEKA, TAK KaK KOHBEH-
LUsl 3aKpeIisiia paBo Ha XMU3Hb ¢ MOMeHTa 3audatusi. CornacHo cratbe 4 «Kaxabiit
YeJI0BEK MMEET PABO Ha YBaKCHUE €ro KU3HU. JTO PaBO OXPaHsETCs 3aKOHOM, B 1ie-
JIOM — € MOMEHTa 3auaTusi. HUKTO He MOXeT ObITh IPOU3BOJILHO JIMIIEH KU3HW». be3
[IpaBa Ha JKU3Hb NOTPEOHOCTh B JPYTUX MpaBax MCUE3aeT, IPABO HA >KU3Hb SBISIETCS
HEOOXOAMMBIM YCJIOBHEM JUI pean3aluu Apyrux mnpas. Clie10BaTesbHO, FOCyAapcTBa
00s13aHBI 00ECHEUUTh YCIIOBHS, TapaHTHPYIOIINE OCYIIECTBICHHE MNpaBa Ha XH3Hb,
U ONpPENENUTh B OTHOIICHUN OEpEeMEHHBIX KCHIIWH KPUTEPHH 3allUThl MX IpaBa Ha
’KHM3Hb IIPU YIPO3€ MX JKU3HU U 310pOBbIO. Jeno DcrepaHcuTsl — OAMH U3 IPUMEPOB,
JEMOHCTPHUPYIOLINH MOCIEACTBUS TOTAIBHOIO 3allpeTa UCKYCCTBEHHOI'O NPEPhIBAHUS
OepemeHHOCTH. be3Haka3aHHOCTb, XalaTHOCTh MEJULIMHCKOTO MEpCoHala, HempaBo-
MEpPHOE BMEIIATEIbCTBO B JIMYHYIO JKU3Hb CO CTOPOHBI TOCYAAapCTBA, BIUSHUE PEIU-
I'MH 03HAMEHOBAJIM COOON HapyIIEHUE CIeTyIOIUX IpaB.

— IIpaBo Ha xu3Hb — JlomuHHKaHCKas PecnyOnmka Hapymmia mpaBo Ha
KH3Hb, ITOJIBEPTHYJIA )KU3Hb JIEBYIIKH OIACHOCTH, YTO IMPUBEJNIO K €€ JIETAIbHOMY HC-
xony. JlefcTBUs rocyJapCTBEHHBIX OpPraHOB IpOoTHBOpedar crathe 1.1 AmepukaH-
ckoit KoHBeHIIMM Mo mpaBaM 4eJI0BEKa, COINIACHO KOTOPOH rocynapcTBa 00sS3yHOTCS
yBaXaTh, 00€CIeUnBaTh U 3alUIATh IPaBO HA KU3Hb. XalaTHOE [IOBEJCHUE BpayeH,
HE 0Ka3aBUIMX MEJUIMHCKYIO IOMOILb, IPUBEIIO K CMEPTEILHOMY UCXO.Y.
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— [IpaBo Ha penpoIyKTHBHYIO aBTOHOMHUIO — >KejdaHue Po3aypsl npepBaTh
O0epeMEeHHOCTh OBLIO MPOUTHOPUPOBAHO BpauaMM, TEM CaMbIM Oblila OTpaHHUYCHA ee
PENPOIYKTUBHAS CAMOCTOATENIBHOCTb.

— IIpaBo Ha HAUBBICIINN JOCTHUKUMBIN YPOBEHB 310POBbSl — MEJULUHCKHE
YCIIyTU JTOJDKHBI ObITH JOCTYIHBI U OKa3aHbl CBOEBPEMEHHO. [IpaBo maiueHra Ha
(u3nUecKoe 310pOBbE OBLIO HAPYIIEHO, YTO MPHUBEIO K JETAIBHOMY HCXOMY IS
JIeBYIIKH.

B pesynbTare coObITHI, UMEBIIMX MECTO B MEpHO co 2 uroist 1o 17 aBrycra
2012 ropa, mpaBa Ha KU3Hb U JINYHYIO HEIPUKOCHOBEHHOCTb Po3aypel AnbMOHTE
Obutn HapymieHsl. HecMotpst Ha pusmueckyio 6011b, KOTOPYIO UcbIThIBaNa Po3aypa,
eil ObUIO OTKa3aHO B JIEKApCTBAX, CHOCOOHBIX MTOMOYb CIIPABUTHCS € OOJIBIO, UTO SIB-
JSIeTCS )KECTOKUM, OeCUeIOBEYHBIM U YHI)KAIOUIMM YeJIOBEYECKOEe JTOCTOMHCTBO 00-
palleHueM.

3akJ/roueHue

OTcyTcTBHE COLMANIBHOIO HMAJIora 10 BONPOCY IEKPUMUHAIN3ALUM MPEPHI-
BaHUs OEpEeMEHHOCTH INpeacTaBiseT mpoOsemy B JlaTuHckoi Amepuke. 3ampeT Ha
HCKYCCTBEHHOE IpepbIBaHUE OEpPEMEHHOCTH NPECTaBIsAET CO00M 0obly0 Mpodie-
My AJI PENPOAYKTUBHOIO 340POBbSl U XKU3HU KCHIMHBL. KpuMuHanuzanuu HCKyc-
CTBEHHOT'0 ITPEepbIBaHMUs OEPEMEHHOCTH BEJIET HE TOJIBKO K IIPOOIeMaM CO 310pOBbEM
U HapyLICHUIO PENpOJyKTUBHOM CBOOOIBI, HO U K HEJOBOJILCTBY JAEMOKPATHUECKU
HACTPOECHHBIX kuTelel JIaTuHCKO AMEpHKHU.

OcHOBHas LieNIb IEMOKPAaTUYECKOTO CBETCKOIO roCyJapcTBa — 00ecIeyeHue
npaB yesioBeka. OCHOBBIBASICh HA KOHLIEHIMU IIpaB YEJIOBEKA M HAyYHBIX 3HAHUSX,
roCyJapcTBO JOJKHO PACHIMPHUTH CYIIECTBYIOIINE TPAHMIBI MOHUMAHMS JHIEMMBbI
abopta. Cepbe3Hoil mpobiaeMoii sBIgeTCS OTCYTCTBHE YCIyr Oe3omacHoro abopra,
4T0 00YCJIOBJICHO OTCYTCTBHEM IIPAaBOBOM 0a3bl, 3aIMINAOIIUX KaK MAIl[MEHTOB, TaK
U MEIULIMHCKUX PAOOTHUKOB.

IIpaBo xeHIMH Ha AOCTYN K MEIULMHCKUM YCIIyraMm, BKItouast abopTbl, OC-
HOBBIBAETCS HA MEXTyHAPOIHBIX CTAHJApTax M0 IIpaBaM uyenoBeka. [IpaBa sxeHIMHbL
HapyLIarTCsl, KOIla B pe3ysibTaTe MOJIUTUKH IOCyapcTBa UCKYCCTBEHHOE IPEPhIBA-
HUe OEpPEeMEHHOCTH CTAHOBUTCS HEJOCTYIHBIMH IS )KEHIIMH.

3akoHogarenb cTpaH JIaTHHCKON AMEPHKH, KpUMHUHAJIN3UPYS HCKYCCTBEHHOE
IpepbIBaHiEe OEPEMEHHOCTH, «IIPUHYXIAeT K MAaTEpPUHCTBY» KaK K BOCIIUTATEILHON
U TPHUHYIUTENbHON pabote. 3ampeT Ha abopTel B JlaTMHCKONW AMepHKe MPUBOAUT
K JIOpPOTOCTOSALIMM IOJANOJIBHBIM abopTaM, KOTOpbIE HECYT B ce0€ ONacHOCTb A
30pOBbs KEHIIMHBI, BEAYT K POCTY MAaTEPUHCKOM CMEPTHOCTH U OCIOXKHEHUSM,
000CTPAIOT COLUANIbHBIN, SKOHOMHUECKHUH U TeHAEPHBIH (HaKTOpBI.

IIpaBoBoe perynupoBaHue abopToOB B cTpaHax JlaTMHCKOM AMEpUKH JEMOH-
CTPUPYET «HEJOBEpPHE» K CHOCOOHOCTH >KEHIIMHBI B MPUHATHHM PEIIEHHs OTHOCH-
TENBHO PENPOTYKTUBHOIO 370POBbsl, HITHOPUPYET MX CAMOCTOSITEIBHOCTh M IIPaBO

176 PEITPOA YKL YEJIOBEKA U ITPABO



Mustafa G.A. RUDN Journal of Law. 2021. 25 (1), 144-178

HPUHATUS PEIICHUH OTHOCHUTEILHO COOCTBEHHOro Tena. JlaHHas KOHLEMIHS HeNpH-
MEHHMa B JEMOKPATHYECKOM OOILIECTBE, T€ CYIIECTBYEeT yBaKEHHE NPUHILIUIA CBO-
00/1bl, paBEHCTBA M HEIUCKPUMUHALINY.

Kak pesynbrar mocieactBuii HeOezomacHoro abopra yxyamaercss (uznude-
CKO€ U MCHTAJIbHOC COCTOSAHUSA KCHIIUHBI. He umes JAO0CTYyIIa K CPpCACTBAM IJIAHUPO-
BaHUA CEMbH, IMO3BOJIIOMIUM IMOJYYUTH JOCTYII K 0€e30IacHBIM yciyram, KCHIIUHBI
MOZIBEPTalOT CBOE 3/I0POBbE OIMACHOCTH. J[aHHOE SIBICHHE BEAET K HAPYIICHUIO CEK-
CYaJIbHBIX M PENpOAyKTHBHBIX MpaB. Bompoc 00 aboprax sBisieTCs HEJOCTATOYHO
M3Y4YEHHOW TeMOi B OOJBIIMHCTBE CTPAH PETHOHA B CBSI3H C BIMSHUEM IOPUINYECKUX
U COLMANBHBIX CaHKUMH. J[1s paspemenus 1aHHOH MpoOieMbl HEOOXOAUMO OIpesie-
JUTh Kypc B OOJNACTH 3ApPaBOOXPAHEHMs, NEPECMOTPETh 3aKOHOIATENbHYIO 0a3y
U MOBBICUTH OCBEIOMJICHHOCTh HACENICHUSI O HETaTUBHBIX MOCIEACTBUSIX TOTAIBHOTO
3ampeTa Ha abopT.
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MpenmnnaHTauMoHHas U NpeHaTaribHas reHeTU4YecKasa AMarHocTuka
B Poccuinckon Pepgepaummn: aTMKO-npaBoBbie NPoGnemMbl

B.B. JlanaeBa

HuctutyT rocynapcTsa u npaBa Poccuiickoit akajieMuu HayK,
2. Mockea, Poccuiickas @edepayus
lapaeva07@mail.ru

AHHOTaNMA. AKTyaJbHOCTb paccMaTpUBaeMON HpoOJIEMaTHKH O0O0yCIOBIIEHA pealu3yeMoi
B Poccuu crpaterueil nepexosa Kk NepcoOHaNN3UPOBAHHON MEIUIIMHE, OCHOBAHHON B TOM YUCIIE HA TEX-
HOJIOTUSIX NPEUMIIIAHTALMOHHON U IPEHATaJbHOM IeHeTHUecKo auarHocTuku. llenb cratbu — aHa-
JIN3 OCHOBHBIX HANpPaBJIEHUH STHKO-IIPABOBOI0 OOECIICUCHNUS Pa3BUTHS YKa3aHHBIX TeXHOJIOTHH. Pabo-
Ta BBIIOJIHEHA Ha 0a3e M3y4eHHs COOTBETCTBYIOIINX MEKAYHAPOJHBIX HOPMATUBHBIX AKTOB, 3apyOei-
HOTO M POCCHICKOTO 3aKOHOJATEIbCTBA C MCIIOIb30BaHUEM METOIOB FOPHANKO-IOTMAaTHIECKOTO U (H-
7T0co(CKO-TIPaBOBOTO aHaNM3a. B crarhe 000CHOBaHA HEOOXOAMMOCTH OoJiee YETKOTO PasrpaHHICHUS
IIPaBOBOI'O U MOPaJIbHO-PEIMTHO3HOIO MOJXOJ0B K PETYINPOBAHUIO OTHOLIEHUH B chepe NPUMEHEHUs
TEHETUYECKUX TEXHOJIOTHH. 3a/1aua 3aKII0UaeTcs B IOUCKE IOPUANYECKUX KOHCTPYKIUM, KOTOPBIE MOT-
11 OBl ydecTb MOpajbHbIE aCIEKThl MPOOJEMBI, HE MOIMEHSS IIPU 3TOM IPAaBOBOE PEryIHPOBaHUE
anesIued K MOPaJbHBIM, a TeM 0ojee K PeIMTHO3HBIM IIEHHOCTSAM M HopMmaM. IIpumepom Takoro
MOJX0JIa MOXKET CIYYHTh pa3pabdoTKa MPaBOBOTO PEKMMa MAHUMYJISLUN ¢ SMOPHOHOM in Vvitro, B pam-
KaX KOTOpOTo HeoOXouMas TIpaBoBast 3all[iTa SMOPHOHA oOecrednBaeTCs 3a CUeT MPH3HAHUS €r0 0CO-
00ro OHTOJOTHYECKOTO CTaTyca B KaueCTBE KOHCTHTYIIMOHHON IIEHHOCTH obmiero 6mara. C 3THX 103H-
Ui aBTOPOM 0003HAUCH KPYT BOIIPOCOB, PEIICHHE JODKHO C(OOPMHUPOBATH OPraHU3AIIMOHHO-TIPABOBOI
KOHTEKCT, HEOOXOAMUMBII 1T oOecredeHns HaIexKalliX TapaHTHil IpaB denoBeka B cdepe mpuMeHe-
HUSI pacCMaTpUBAEMbIX TEXHOJIOTHH. IIpaBoBOe peryaupoBaHUE 3TOr0 Kpyra BOIPOCOB LENECO0OPa3HO
3aKPeNUTh B CIIENUATBHOM (eepalbHOM 3aKOHE 0 TCHETHIECKOM TECTHPOBAHUHL.

KaroueBble c10Ba. NperMMIUIAaHTALIMOHHAsL TEHETUYECKAs JMAarHOCTHKA, NPEHATallbHasl IeHe-
THYECKas JHAarHOCTHKA, STHKO-TIPAaBOBEIC IIPOOJIEMBI, IPaBOBOE PETYIHPOBAHUE, IMOPHOH UEOBEKa
in vitro, mpaBa II0Ja, MEIUIIHCKOE CTPaXOBaHHUE
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BBenenne

I'maBHBIM TPEHIOM B pa3sBUTHU OTEYECTBEHHOIO 3ApaBOOXpPAHEHUS Ha OJu-
KaWlIyl0 MepCcrneKTUuBy, Kak 3asBieHO B «denepanbHON HayuyHO-TEXHUUYECKON IpO-
rpaMMe pa3BUTHs IeHeTHdecKuXx TexHosorui Ha 2019-2027 roxabn», IOJKEH CTaTh
«Tepexo]] K MNEepCOHAIM3UPOBAHHON MEIUIIMHE, BBICOKOTEXHOJIOTHYHOMY 3JIpaBO-
OXPaHEHHIO U TEXHOIOIUAM 3/10pOBbecOepeskeHns»’ Ha OCHOBE YCKOPEHHOTO Pa3BH-
THSI TEHETHYEeCKUX TexHosnorni. Crparerus, 3ajoxeHHas B AaHHyio [Iporpammy,
HAaIleJICHa Ha MPEOJI0JICHNEe KPUTHUECKOro OTcTaBaHus Poccuu OT TEeXHOIOTMYECKHX
IUIEpoB B chepe OMOMETUIIMHCKUAX T€HETHYECKHX TEXHOJIOTHH, YPOBEHb Pa3BUTHUS
KOTOPBIX B CYIIECTBEHHOW Mepe OIpenensieT KayecTBO COBPEMEHHON MeEIHMIUHBI,
a 3HAYUT — KA4YeCTBO U MPOJODKUTEIHHOCTD KHU3HH T'PaKJaH TOW MIIM MHOM CTPaHbI.

BaxHelmuM 371€MEHTOM MEePCOHAIN3UPOBAHHON MEIMLIUHBI SIBJISIOTCS TEX-
HOJIOTMM TE€HETHYECKOM JUArHOCTHKH, B XOJ€ KOTOPBIX OCYIIECTBIISETCS «aHAIU3
JHK (B mekortopeix cimyudasx PHK umu Genka, coorBerctByromero JIHK), nmpuuem
[IPOBEPAIOT I'eH, A1 KOTOPOTO YCTAHOBJIEHA CBSI3b C IMOSBIEHUEM KOHKpPETHOH 060-
nesun»?. Cornacho c1. 2 ®3 ot 05.07.1996 Ne 86-®3 «O rocyapcTBEHHOM PEryJiH-
pOBaHUM B 00JACTH T'€HHO-WH)KEHEPHOW NESTEIbHOCTH» T'€HOJUArHOCTHKA — 3TO
«COBOKYIHOCTb METOJIOB IO BHISIBIICHHIO H3MEHEHHi1 B CTPYKType reHoMa»®. [Ipume-
HEHHE TaKMX METOJIOB B HACTOSIIIEE BPEMsI OXBATBHIBAET BCE ATAIlbl KHU3HH YEIOBEKa,
BKJIIOYAIONIHE 3a4aTue (KOrjaa AMArHOCTUPYETCs HAJTUYWe WM OTCYTCTBHE HAaTOTeH-
HBIX MyTalMid y 5MOpHOHA in Vvitro), MpeHaTalbHbIH, T.€. TOPOIOBOH, nepuoa (aua-
THOCTUPYETCS 3/10POBbE BHIHAIIMBAEMOTO JKEHIMHON 3apojibliia M mioza’) u reHe-
TUYECKOE TECTUPOBAHME YEJIOBEKA B pa3Hble NEPUOBI €ro KU3HU. B naHHOMN crarhe
peub MOMJIeT O MPEUMIUIAHTALIMOHHOM U INPEHATaJbHOM I€HETHYECKOM TeCTHpOBa-
HUM, OCYILECTBIIIEMOM B paMKaX BCIIOMOTaTeIbHbBIX PENPOLYyKTUBHBIX TEXHOIOTHH.

B npouecce npaBoBoro odecrieueHns: FeHeTHYECKON AUarHOCTUKU IPEXIE BCe-
TO BCTAIOT 3aJ[auM, CBsI3aHHBIE C pa3pabOTKON cTaHmapToB cOopa, XpaHEeHUS U o0pa-
OOTKM T€HEeTHYECKUX JAHHBIX, CIIOCOOHBIX HAJIEKHO TapaHTUPOBATH TAKWE TpaBa Ia-

! Mocranosnenue Tpasutensctsa P ot 22 anpens 2019 1. Ne 479 «O6 yteepxnenun PesepanbHoii Hayd-
HO-TEXHHYECKOIl IporpaMMbl pa3BUTHs TeHeTHYecKnx TexHosoruit Ha 2019-2027 roxen» // CIIC-Koncysb-
tanTllmoc.

2 Caiit Menuko-renetuueckoro nentpa «enomeny. Hoctymro: http://www.genomed.ruswiki-geneticheskoe-
testirovanie/ (nara o6pamienus: 07.05.2020).

3 denepanpublii 3akoH ot 05.07.1996 Ne 86-®3 «O rocynapcTBEHHOM PETYIMPOBAHHU B 00JACTH TEHHO-
nmkeHepHo# nesrensHocTH» // CIIC Koncynprantllmtoc.

4 B poccHiiCKOM 3aKOHOJATENBCTBE HET JIOCTATOYHON YETKOCTH B OTpEIEIeHHH STHX ToHsTHiA. Tak, cormac-
HO cT. 2 @3 ot 20.05.2002 r. Ne 54-®3 «O BpeMEHHOM 3aIpeTe Ha KIIOHUPOBAHUE YEIIOBEKA) IOHATUE «OM-
OpHOH» OIpeAeNseTcss KaK 3apoAbIll YeJOBeKa Ha CTaJud Pa3BUTHs IO BOCBMH HeNelb, a B IJIOCCAPHU
«OxpaHa penpoyKTHBHOTO 3/J0POBbSl PAOOTHUKOB OCHOBHBIC TEPMHHBI U MOHATHs» (YTB. MuH31paBom PO
02.10.2003 Ne 11-8/13-09) ykasbiBaetcs, 4T0 OpraHu3M, GOpPMHpYIOIIHIACS 10 9-if Heaenu GepeMeHHOCTH,
Ha3bIBAIOT 3apOJIBIIIEM MM 3MOPHOHOM. 32 paMKaMH 3THX CPOKOB Pedb HJET yXe O Pa3BUTHU IJI0/a peOeH-
ka (Yeremeyeva & Sayfullina, 2016:41).
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[IUCHTA, KaK «IpaBO Ha 3a00p OMOJOrMYEecKOro marepuaia W ero TeCTHPOBAaHHE TI0
YCTaHOBIICHHBIM MPABUJIaM; IIPAaBO TPeOOBATh UCIOJIb30BAHUE TEHOMHOW WH(OpMAIIUU
B 0003HAYEHHBIX 3aKOHOM LIEJISIX; MPAaBO HAa COXpaHEHHWE KOH(WICHIMAILHOCTU Te-
HOMHOHM MH(OpMaIuK; IPpaBo Ha JOCTYIl K CBOEH I'€HOMHOH MH(pOpMaIiy; MpaBo Ha
JOCPOYHOE YHHUTOKEHHE T€HOMHON HMH(OpPMAIMM WM OOE3MUYMBAHME TE€HOMHBIX
nansbix» (Maleina, 2020:42) u 1.1 B HacTosiiiee Bpemsi paBoOBOE PETYIMPOBAHUE BO-
TIPOCOB, CBSI3AHHBIX C TIPOBEJCHUEM T€HETUYECKOW TMAarHOCTHKH, «pa30opocaHoy 1o He-
CKOJIBKUM HOpMaTUBHO-TIpaBoBbIM akTaMm (D3 ot 21.11.2011 Ne 323-03 «O6 ocHOBax
OXpaHbI 310pOBbs rpaxaaH B Poccuiickoit deneparumy, @3 ot 5.06.1996 r. Ne 86-D3
«O rocyIapcTBEHHOM PETYJIMPOBAHUU B 00JACTH T€HHO-WH)KEHEPHOM JIESTEITbHOCTHY,
®3 ot 23.06. 2016 1. Ne 180-D3 «O GHOMEIUIIMHCKUX KIETOUHBIX MPOIYKTax») U B Iie-
JIOM XapakTepu3yeTcs HaJM4ueM MpoOesoB W HEIOCTAaTOYHOM TEPMHUHOJIOIMYECKON
omnpeneneHHocThio (Akhtyamova, Alsynbayeva & Khusainova, 2019:89).

Hpyras rpymmna npo0ieM MpaBoBOro 00ecredeHus: FTeHeTHYECKON JUarHoCTh-
KM CBSI3aHA C MHCTUTYTOM HH()OPMHPOBAHHOTO TOOPOBOJIBHOTO COTIACHS MAIlMEHTOB
Ha y4yacTHE€ B T€HETHYECKOM TECTHPOBAaHMM M MHCTUTYTOM BpaueOHOIl TaiiHbl. O6a
YKa3aHHBIX TPABOBBIX WHCTHUTYTA MPOIMCAHBI B POCCUICKOM 3aKOHOAATEIHCTBE, KO-
TOpOE€ B 3TOM OTHOIICHHWH B IIEJIOM COOTBETCTBYET MEXKIYHAPOJHBIM CTaHIAPTaM.
VY4TeHbl U MEXIyHApOJIHbIE TOKYMEHTBI, FapaHTUPYIOLIUE NPaBO YEJIOBEKA 3HATH,
a TaKKe ero MpaBo HE 3HATh O Pe3yJbTaTax N'€HOMHOTo HccienoBaHus. OQHAKO eCTh
3HAYUTENIbHBIE PECYPChl COBEPILIEHCTBOBAHMS PeaTN3alui JEHCTBYIOLIET0 3aKOHO/1a-
TENLCTBA 3a cUeT OoJyiee JeTabHON POopaboTKu GopM A0OPOBOILHOTO HHPOPMHUPO-
BAHHOTO COTrjacHsi MalMeHTOB Ha MPUMEHEHHE K HUM COOTBETCTBYIOIIMX TEXHOJO-
THi, OpraHu3alny MOJHOLUEHHOW CHUCTEMbl T€HETUYECKOTO KOHCYJIbTUPOBAHUS (UTO
TpeOyeT npex/ie BCero JIMKBUJIALMU OCTpeHiero kaaposoro aeduuura B 310l obia-
cTi®), noucka GanaHca MeXIy 3allUTON YaCTHOM SKU3HM, THYHON U CeMEeHHOM TaitHbI
YelloBeKa (Y4eMy MpH3BaH CIY)KATh HMHCTUTYT BpadyeOHOW TAalHBI) W TPABOM POJI-
CTBEHHHKOB TIAIIMEHTAa UMETHh JOCTYI K YKU3HEHHO BAKHOW ISl HUX WH(GOpPMAIUU
0 F€HOMHBIX MaTOJOTHUSIX U T.1.

Oco60 crieayer OTMETHTh TaKOH HEeIOCTATOK JEHCTBYIOIIETO B pacCMaTpHUBa-
eMOl cdepe 3aKOHOAATENBCTBA, KaK CIUIIKOM Y3KOE€ OIpeeNIeHUe MOHITUSL «BCIIO-
MOTraTelIbHbIE PENPOAYKTHUBHBIE TeXHOJIOruM». Tak, B 1. 1 cT. 55 ®denepanbHoro 3a-
koHa oT 21.11.2011 Ne 323 ®3 «O06 ocHOBax oxpaHsl 310poBbs B Poccuiickoit dene-
payn» TOJl BCIIOMOTATEIbHBIMUA PEMPOAYKTUBHBIMH TEXHOJOTHSAMH TIOHUMAIOTCS
«METO/IbI JICYeHHsI OECTUIOAMS, IPH MPUMEHEHHH KOTOPBIX OT/IEIbHBIE MIIN BCE ATAITBI

5B Poccuu o opuuuanbHeM JaHHbM 3a 2019 T. 66110 Beero 527 MEIMIMHCKMX TEHETHKOB (BKIIKOYAst J1a60-
PaTOPHBIX TEHETHKOB, HE 3aHUMAIOIMXCS JISISHUEM), a COTJIacHO pacueram U pekomenmamuu Royal College of
Physicians (BenmkoOpuranusi) poccuiickas 6a3oBast moTpeGHOCTH Harielt cTpatsl coctasisier 900—1700 Tonbko
TeHETUKOB-KOHCYJIBTAHTOB, HE TOBOPS yXK€ O TPEJCTaBUTENSIX JPYTHX CICIHATbHOCTEH, CBI3aHHBIX C MEJH-
ruHCKo# reHerukoil. (I"asosH A.I'. Ipodeccus: reHeTHYeCKHii KOHCYJIBTAHT (110 MaTepHallaM BBICTYIUICHHUS
B. Oynypuu). 02.07.2019. HocrynHo: http://www.genetics-info.rusinterview/professiyakonsultant/ (nata o6-
pamenus: 07.05.2020).
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3a4aTUsl U PAHHErO Pa3BUTHUS SMOPUOHOB OCYILECTBIISIIOTCSI BHE MATEPHUHCKOIO Opra-
HU3Ma (B TOM YHUCJIE C UCIOJIB30BAaHUEM JIOHOPCKUX U (MJIM) KPUOKOHCEPBUPOBAHHBIX
TIOJIOBBIX KIETOK, TKaHeil perpoayKTHBHBIX OPraHOB M SYMOPUOHOB. .. )»°. Mexty TeM
Takasi (opMa BCIIOMOIaTENIbHBIX PENPOJYKTUBHBIX TEXHOJOTHH, KaK 3KCTPaKopIO-
panbHOE OIUIOJIOTBOPEHHE, B HACTOSAIIEE BPEMsSI HCIOJIb3YETCsl JaJleKO HE TOJIBKO
B CBs3U C¢ OecruiogueM. B coBpeMeHHONW MEAMIIMHCKON MpaKTHKE 3a4aTHE U pPaHHee
pa3BUTHI SMOPHOHOB BHE MAaTEPHMHCKOTO OPraHM3Ma BCE Yallle OCYIIECTBIISIOTCS
B COBOKYIHOCTH C MPEHUMIUIAHTAIMOHHON T€HETHYECKOW JUATHOCTUKOW B KA4eCTBE
MeToAa MPOPUIAKTUKN HACIEICTBEHHBIX 3a00JIeBaHUM, a TakkKe MPO(UIAKTUKN OH-
KOJIOTHYECKOTO 3a00JieBaHusl peOCHKa B CHTYyalllu, KOrjaa OOJbHBI paKOM POAMTEINH,
U JiedeHus] OOJBHOTO CHMONMHTra (CHONMHTH — 3TO JI€TH OJHHX POJUTENeH), Koraa
CTBOJIOBBIE KJIETKH, MOJyYEHHbIE U3 MyOBUHHON KPOBH IpH poAax (T.e. HEMHBAa3UB-
HO) TPAHCIUIAHTHPYIOTCS CTapiieMy 6paTy uim cectpe’.

OtH, muirs 0003HAYEHHBIE MHOIO, OOIIIMEe HApaBIeHHs MPAaBOBOro odecreye-
HUS BCEX BHUJIOB F'€HETUYECKOM TUArHOCTHKH B ITOCIIEIHUE O/l OIYy4atoT Bce Ooiee
JIETaIbHOE OCBEIIeHHE B crenuaibHoi jutepatype (Akhtyamova, Alsynbayeva &
Khusainova, 2019; Albitskiy, Odinayeva & Mansimova, 2011; Momotov, 2018;
Stambolsky, et al., 2018; Altynnik, et al., 2019). B pamkax naHHO#H cTaThbll OCHOBHOE
BHUMaHUE OyJeT YIENeHO MHBIM acleKTaM TEeMbI, CBSI3aHHBIM CO crneyuguieckumu
npoobremamu npeuUMniIaHMayuoOHHO20 U NPEHAMAIbHO20 2eHeMULEeCKO20 MeCmuposa-
HUSl, NpU peleHuu KOmopslx npaeo Haubolee mecHo CONpUKacaemcs ¢ OUOIMUKO.
Vka3zannas npoOnemaTtuka OyleT pacCMOTPEHBI C OMOpPOH Ha METOJbl FOPUAMKO-
JOrMaTU4ECKOro U puiI0coPCKO-IPaBOBOI0O aHAIN3A.

Ipeumnranmayuonnas ceHemudeckas OUaZHOCMUKA TPEACTaBIIET IPOBEPKY
SMOPHOHOB In Vitro Ha HaJM4YUE T€HETUYECKUX MYTaIMi U 0TOOp 310pOBBIX IMOPHO-
HOB Ul UMIUIAHTALMH B ITOJIOCTh MaTKH C LEJIBIO POXKJICHUS 310poBOro pedenka. Ta-
Kasg JAMarHOCTHKA SIBJSIETCS JTOTIOJIHUTEIBHON IMPOIEAypOoi B paMKax JKCTPAKOPIO-
paJIHOTO OIJIOAOTBOPEHHS, T.€. TEXHOJIOTUH, KOTOPas IO CHUX HOP OCTAeTCsl 00BEeK-
TOM KPUTHKH C PEIIMTHO3HO-HPABCTBEHHBIX MO3UIUI. W XOTS, MO MHEHHUIO Crenua-
JMCTOB, JJIs1 OOJIBIIMHCTBA CTPAH BOMPOC O TOM, SIBJISIETCS JIM caMo MO ceOe IKCTpa-
KOPITOPAIbHOE OIJIOZOTBOPEHHUE ITUYECKU OINPABJAHHBIM, YK€ PEIICH MOJIO0KHUTENb-
HO, IPAKTHKa MOCTOSIHHO BBIHOCUT Ha 00CYK/I€HHE HOBBIE ATHKO-TIPABOBbIE MPO0IIe-
MbI, TaKH€ KaK OIpe/ieJIeHHe BEPXHUX BO3PACTHBIX OIPAHUYCHUU I MPOBEACHUS
JTAHHOM TPOLEAYPHI, TOMyCTUMOCTH €€ sl OJUHOKUX JKEHIIMH M OJHOMOJBIX Iap,
BO3MOXHOCTH «BIJIQJICHUSD raMeTaMu U SMOPHOHAMH, 3aMOpaKUBaHHUE SHUIEKIIETOK,
rocynapcTBeHHoe ¢puHancupoBanue (Asplund, 2020) u T.1. [Ipobaems! Takoro pona,
OTHOCSIIINECS NCKIIOUUTENHFHO K SKCTPAKOPHIOPATFHOMY OIUIOI0TBOPEHUIO, BBIXOIAT

6 Cobpanme 3akoHonaTenscTBa Poccuiickoit deneparuu. 2013. Ne 48. Cr. 6724,

" Tpesuauym PAH: 0 BO3MOXHOCTSX MOJIEKYJISPHON TEHETHKU B PENPOAYKTUBHOM MeuIuHe (Mo MaTepua-
naM BeIcTyruieHnst akaa. M.A. Kypuepa na 3acenannu I[Ipesunmyma PAH, 9 Hos6ps 2016 r. JocTymnHo:
https://scientificrussia.ru/articles/zasedanie-prezidiuma-ran-08-11-2016 (nara o6pamenus: 07.05.2020).

HUMAN REPRODUCTION AND HUMAN RIGHTS 183



Jlanaesa B.B. Bectauk PYJIH. Cepus: FOpuanaeckue Hayku. 2021. T. 25. Ne 1. C. 179-197

3a paMKHU Hallero aHaiausa. YTo ke KacaeTcsl ITUKO-TIPAaBOBBIX MPOOIJIEM, CBA3aHHBIX
HEMNOCPEJCTBEHHO C MPEUMILIAHTAlIMOHHON FeHEeTUYECKOM JUarHOCTUKOM, TO IJIaBHAs
U3 HHUX 3aKIH0YaeTCsl B TOM, YTO JIaHHAsl TEXHOJIOTUS UMEET JIeNIO C CeNeKLuel 4emno-
BEYECKUX IMOPUOHOB, T.€. (PEHOMEHOB, 00JIa/1al0IUX 0COOBIM OHTOJIOIMYECKUM CTa-
TycOM. A Takas CeJIeKI[Us MPEeaIoaraeT BbIOOp OJHUX 3MOpPHUOHOB M OTOPAKOBKY
JAPYyTUX € MX MOCJIEIYIOUMM YHHUYTOKEHHEM WM JOHMpPOBaHHEM (T.e. mepenadeit
JPYTHM JIMIIaM C TIeJTbI0 POXKIACHUS peOeHKa).

B HacTosimiee BpeMs HU B HAyYHOM COOOINECTBE, HU TeM 0ojiee B IIMPOKHX
CJIOSIX HACEJIEHUsS HET €IMHCTBA B BOIIPOCE O TOM, HACKOJIBKO BO3MOXHBI C MOpallb-
HOU U NPaBOBOM TOYEK 3pEHHs NOAOOHBIE MAaHUIYIISALUK C YEJTOBEUECKUMHU IMOPUO-
HaMH in vitro. [ToaToMy B MUpOBOI OMOMEIULIMHCKOM MPaKTHKE CIOXKUINCH Pa3HbIE
MpaBoOBbIE MOIXO/IbI K peleHuto qanHoi npobdiemsl (Chogovadze, 2012). Ilpu stom
PacXoXkKAECHUS HOCAT COLMOKYJIBTYPHBIN B CBOEH OCHOBE XapaKTep, a UX UCTOKU yXO-
IAT B TIyOuHbI penurno3Hoit antpononoruu (Lapaeva, 2020). O6 3ToM 10cTaTOYHO
HarJsiIHO CBUJAETENBCTBYET TOT (PAKT, UTO CaMO€ MSTKOE 3aKOHOJATeNIbHOE peryJiu-
pPOBaHNE MaHUMYJISALUN C SMOPHOHAMU UMEET MECTO B T€X TEXHOJOIMYECKH pa3BU-
TBIX CTpaHax, I7le JOMUHHUPYIOT OyIau3M, MciIaM M HUyJau3M, a caMoe KECTKOe —
B €BPONEHCKHUX CTpaHax C yCTOMYMBBIMH XPHUCTHAHCKMMHU Tpaauiusmu (B Wpnan-
amu’, FepMaHI/IHQ, I/ITaJ'II/II/IlO, HlBeﬁuapI/mll), a Take B psjie TOCYIapCTB, MOAIMCAB-
IIMX AMEPHUKAHCKYIO KOHBEHIIMIO O IIPaBax 4YeJIOBEKa.

8 Mpnanaus — eQMHCTBeHHas eBponeiickas cTpana, KoHcTHTyuus koTopoii (cT. 40) Ipu3HaeT «IpaBo Ha
JKU3Hb HEPOXKACHHOT0», yPaBHUBAs €0 ¢ MpaBoM Ha sxu3Hb Matepu (Okunkov, (ed.), 2001).

9 3akon ®PI" «O 3amure 4ea0BEYECKOro SMOpUOHa» oT 1990 I. 3ampeInaeT nepeHoc TeHeTHIECKH UyKepO-
HBIX SMOPHOHOB W HCCIIEJOBaHWS Ha YeJIOBEYECKUX SMOPHOHAX, CYIIECTBEHHO OTPaHMYMBAET CIydaW WX
KPHOKOHCEpBAIlUH, a TAaKXKe MCKII0YaeT KECTOKOe oOpalieHne ¢ SMOpHOHAMH YeloBeKa, OTOOp I10 oIy, HC-
KYCCTBEHHYIO0 MOAM(HKAIHMIO MOJOBBIX KIETOK 3apo/pliiell yenoBeka. COOTBETCTBEHHO, B ['epmaHuu 3ampe-
mweHo [1I']] ¢ ucronp3oBaHueM 01aCTOMEpPOB, T.€. KJIETOK SMOPHOHOB Ha 3Tarne ApoOJIeHHs OIIOJOTBOPEHHOM
SIMLIEKIIETKH, & €TUHCTBEHHOW pa3pelleHHoi TexHukoi nposeaeHus [1I'/] sBisercs 6e3BpenHbIil st SMOpH-
OHAa aHAIN3 TOJSIPHBIX TeNel] (MEPBUYHBIX MOJOBBIX KIETOK), O3BOJISIONINI BBISIBUTH HEKOTOPBIE TeHETHUE-
ckue 3aboneBanus (Albitskiy, Odinayeva & Mansimova, 2011:13).

10 KoncrutymuorHbIi cyn UTaniu ObUT BEIHYKIEH CTIaXKUBATH U3JHUINHIOK JKECTKOCTh 3aKOHOIATENBCTBA:
Cyn npu3Han HeKOHCTUTYIIHOHHBIMHU mosioxkeHus cT. 14 3akona Ne 40/2004, KOTOpbie OrpaHUYUBAIOT KOJIHU-
YECTBO CO3/1aBaEMbIX YMOPHOHOB TPeMsl K3eMILLIpaMH, MPeAyCMaTPUBAIOT 00s13aTeIbCTBO 0 UX EIUHOBpPE-
MEHHOH MMIUIAHTAIMY U 3alpelialoT KPUOKOHCEPBALMIO U30BITOYHO TMONYyYeHHBIX 3MOproHOB. Cy[ npHIIen
K BBIBOJIY, YTO yKa3aHHBIE MOJIOKEHHS 3aKOHA CTaBsT MO YTpo3y 37I0pPOBbE >KEHIINHBI, BEIHYXK/as €€ 0 He-
CKOJIBKY pa3 MPOXOIUTh CTHMYIISIMIO SUYHHKOB, a TaKKE IOABEPraThCsl OMACHOCTH MHOTOILIOAHOHM Oepe-
MEHHOCTH BBHY 3aIpeTa Ha BeIOOpouHble abopThl (Cm. mir. 29-30 MoTuBHpOBOUHOM YacTu [locTaHOBICHUS
ECITY no neny «Parrillo v Italy». Application no. 464470/11, Parrillo v Italy, ECHR Judgnent of 27.08.2015).
1 TIgeiinapus mociie 0ITMX MOIMTHYECKUX 1e6aToB noske apyrux crpan Cosera EBpornbl paspemmiia mpo-
Benenne III'/1 mo uroram pedepennyma ot 5.06.2016, HO TOJIBKO B TEX CIydasx, KOIJa PHCK CEphE3HOTO
HAaCJIeJICTBEHHOro 3a0ojeBaHusl y Oynyiiero peOeHKa sBJISETCS OYEHb BBICOKMM. 3[eCh 3aMETHBIH BKJIAJ
B ycrex pedepeHaymMa BHEC AEMyTaT MapiaMeHTa, POAUBIINICS ¢ «cHHApoMoM XonTa-Opamay, KOTOpBIit
Hamlen yOequTeIbHbIE CII0BA, ONPOBEPTraloNINe MPEKPACHOLYIIHBIE PACCYKISHUS O TOM, YTO KU3Hb — 3TO
Zap, 3a KOTOPHI B IF0OOM cirydae Hazio ObITh OaarogapHeM bory.
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B cr. 4 ynomsiHyTOll AMEpPUKaHCKOI KOHBEHIIMM FOBOPUTCSI, YTO MPABO YEIIO-
BeKa Ha KM3Hb 3alMIIAETCA 3aKOHOM ¢ MoMeHTa 3adatus’?. IToka3aTelbHO, uTO
CIIA, Kanana u psin qpyrux rocynapcts Konsenuuto He noanucaiu, a Mekcuka pa-
TU(GUIHUPOBAIA €€ C OTOBOPKOMH, MMO3BOJISIOIIEH HE NMPU3HABATH YKa3aHHOE MPaBO 3M-
Opuona. IIpum 3TOoM rocymapcTBa, Ije BIHSHUE KaTOJIMYECKOM LEPKBH OCOOEHHO
CWIBHO, IEMOHCTPUPYIOT SIPKO BBIPAKEHHBIN PUTOPU3M B PEILIEHUU ITUKO-IIPABOBBIX
mpobieM, CBSI3aHHBIX co cTarycoM sMmOpuona. Tak, B Kocra-Puke, Koncturynus xo-
TOPOW OOBSIBIISICT PUMCKHI KaTOJUIM3M TOCYJapCTBEHHOM penuruei, Obl BBEIEH
3ampeT Ha MPOBEACHUE SKCTPAKOPIOPATBHOTO OIUIOJOTBOPEHHS. DTOT 3ampeT ObLI
OCIopeH B MexaMeprKaHCKOM Cy/€ IO IpaBaM YeJlOBEKa, KOTOPBIA B CBOEM pellie-
Huu 1o neny «Murillo and Others v. Costa Rica» ot 28 HostOpst 2012 1. chopmysmpo-
BaJl NPUHUUNHAIBHO BAXKHYIO MPABOBYIO MO3ULMIO: SMOPHOH In Vitro HE SBISIETCS
YeJIOBEKOM I10 CMBICITY MOJN0XKEHUH . 1 cT. 4 AMepUKaHCKON KOHBEHIIMU O 3allUTe
IIpaB 4eJoBeKa (Te peub UICT O 3allUTe IpaBa Ha *KU3Hb), IOCKOJIbKY 3a4aTHe UMeeT
MECTO JIMIITh C MOMEHTA MMILIAHTAIIMH SMOPUOHA B TIOJIOCTh MaTKK ™2,

WuTepecHo otmeTuts, uto cyabs EBponelickoro cyna or Poccun [I.1. [lenos,
komMmeHTupys omHo w3 pemennit ECITY, BcnmoMHMI 00 3TOM TpaBOBOM MO3MIAN
MeskaMepHKaHCKOTO Cyaa o TIpaBaM ueloBeKa M He cormacwics ¢ Hei'®, Ommaxo
Mexxamepukanckuid CyJ1 He IPOCTO OOBSIBUII, UTO 3a4aTHE MMEET MECTO JIMIIb TOCIIe
MMILIAHTAlMU SMOPUOHA B TIOJIOCTh MAaTKH, HO U 0OOCHOBAJI CBOE PEIICHHE CCHUIKAMHU
Ha TO, YTO CHUTHAJIOM, BO3BEUIAIOIINM O 3apOXKICHUHM HOBOH JKU3HH, CITyKHT OCOOBIN
TOPMOH, BbIPa0ATHIBAEMbI OPraHM3MOM MAaTEpH B Pe3yJbTaTe yCIEIIHONW MUMILIAHTA-
LU, KOTOPBIA U 3aIlyCKaeT MEXaHU3M CO3JaHUs yCIOBUI JJIS )KU3HEAECATEIIBHOCTU dM-
OpHOHa, 110CJIE YEero OH CTAHOBUTCS 3apO/IbIIlIeM B OyKBaJIbHOM CMBICIIE CJIOBA.

B Poccun o3ByuenHnoe cyabeit 1. JlenoBbIM MpeacTaBiIeHUE O TOM, YTO 3a4a-
THE HAYMHAETCS ¢ MOMEHTA OIUIOAOTBOPEHUS, U UMEHHO C 3TOI'0 MOMEHTA YeJIoBEYe-
CKuil SMOPHOH TOJy4aeT MPaBOBOW CTaTyC JMYHOCTH, SBISETCS JOBOJBHO PAcIIpo-
cTpaHeHHBIM. [IpaBna, Takas TpakTOBKa MPOOJIEMBI PACIPOCTPAHEHA Y HAC B HAYYHOU
JUTEpAType, a He B 3aKOHOAATENIbCTBE. XOTs HEKOTOPOE BIMSHUE 1MO100HON TO3UIIUU
0 MOBOJY CTaTyca SMOPHOHA in Vitro MPOCIIEKUBAETCS U B 3aKOHOJATEIbCTBE, T/e
HaOJI0/1aeTCsl MPOTHBOPEUYMBBINA TOAXO] K PEryJIHpPOBAaHHIO OTHOIICHUH B 00JacTu
TCHOMHBIX HUCCIICJOBAHUN U TEXHOJIOTUM, CBSI3aHHBIX C PEHPONYKIHMEH YelIOBEKa.
Tak, ¢ 0JHO! CTOPOHBI, MAHUITYJISILIMK C SMOPUOHAMH 1n VItro y Hac He perjJaMeHTH-
pPOBaHBI U, COOTBETCTBEHHO, 3/IECh OTCYTCTBYIOT Kakue-110o0 3ampersl. Ha aTo 06cTo-

12 CIIC-Koncynprantllmoc. AHajornyHasi HOpMa €cTh, B 4aCTHOCTH, U B Pexomenmanusx IlapnameHTcKoit
Accambrien Coera EBpomer Ne 874(1979) «O Eppomeiickoit xaptum mpaB pebeHka». JloctymHo:
http://www.Consultant.rurcons/cgi/online.cgi?req=doc&basen (nara obpamenus: 09.10.2020).

13 The case of Artavia Murillo et al v. Costa Rica The November 2012 decision by the Inter-American Court
of Human Rights. Available from: http://www.womenslinkworldwide.org/files/gjo_analysis [Accessed 11"
October 2020].

14 Concurring opinion of judge Dmitry Dedov. Application no. 464470/11, Parrillo v Italy, ECHR Judgnent of
27.08.2015.
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arenbeTBO ykazan ECITY B mene «Parrillo v. Italy» ot 2015 ., KOTOpBI HE TONBKO
BKJIIOYMI Poccuio B CMCOK CTpaH, Iie 3aKOHOJATENbCTBO HE PETVIAMEHTUPYET 3Ty
cdepy, HO U IIPUBEJ HAIly CTPaHy B Ka4eCTBE €IMHCTBEHHOIO IpHUMepa He3alpeTu-
TEJIbHOW npakmuku (UMesi B BUJy, YTO B JIPyT'HX CTpaHax, e HEeT 3aKOHOJATEIbHbIX
3ampeToB, HEKOTOpBIE OTPaHMYEHHs BCe ke JeHcTByroT Ha mpaktuke)™. Ho, ¢ apyroii
cropoHsl, B Poccun, B ornuuune ot CIIA, Kuras, BenukoObpuranuu u psaa qpyrux
TEXHOJIOTMYECKH Pa3sBUTBIX CTpaH, NEHCTBYeT jKecTKHil 3amper’® Ha maTeHToBaHMe
JTFOOBIX TEXHOJIOTHI T€HOMHOTO PEIaKTHPOBAHUS SMOPHOHAIBHBIX KJIETOK YEJIO0BEKa,
CBsi3aHHbIN, 10 soruke cT. 1349 I'paxxnanckoro kogekca PO, ¢ 3anperom Ha mareH-
TOBAHUE TEX PE3YJIbTATOB HHTEIIEKTYalIbHOM AEATEIIbHOCTH, KOTOPBIE IPOTUBOPEYAT
«MIPUHLUIIAM T'YMaHHOCTH U MOpAJIn».

Korna e peub 3axomut 00 sMOpuoHE iN VIVO, pa3BUBAIOIIEMCS B TEIE JKEH-
LIMHBI, TO 37€Ch B KAUECTBE JOMOJIHUTEIBHO apryMEHTa B TOJIb3Y MIPU3HAHUS 32 HUM
[IPaBOBOrO CTaTyca OOBIYHO CCHUIAIOTCA HAa MIYLIUH OT PUMCKOIO IpaBa MHCTUTYT
«HACLUTYypyCay», MOJy4YMBIIUN oTpaxkeHue B CT. 1116 I'paxnanckoro xoxexca PO,
COINIACHO KOTOPOM HAcC/IeOBATh HMYILECTBO MOIYT JIMLA, 3a4arTble MpPU KU3HU
HACJIeI01aTelsl U POIUBIINECS )KUBBIMH IIOCJIE OTKPBITHS HACIECTBA, a TAKXKE B II. 2
ct. 7 @3 ot 24.07.1998 1. Ne 125-03 «O06 06s3aT€IbHOM COIUATEHOM CTPAXOBAHUH
OT HECYACTHBIX CIIy4yaeB Ha MPOU3BOACTBE U MPOGECCHOHAIBHBIX 3a00JIeBaHUI», T1e
yKa3aHo, YTO AETH, 3a4aTble NPU KU3HU MOTEPIEBIIET0, HMEIOT MIPAaBO Ha obecrede-
HUE 10 cTpaxoBaHU0. OJHAKO B 3THX ClIydasiX pedb B 3aKOHOJATEIILCTBE UJET BOBCE
HE O IpaBe SMOPUOHA, a O IIPABE YK€ POJUBILETOCS YeI0BEKa, IPUUEM O MPaBE, BO3-
HUKAIOIIEM TP YCIOBHH, YTO PEOCHOK POAMICS KUBBIM.

B poccuiickoM 3aKOHOIATENBCTBE pEIIEHUE BONpOca O CTaTryce 3MOpHOHA
onupaetcst Ha nojoxkenue 4. 2 ct. 17 Koncturymun P®, cormacuo koropomy cyOb-
€KTOM IIPaB U, COOTBETCTBEHHO, HOCUTEJIEM IIPABOBOIO CTAaTyCa, SIBJISIETCS YEJIOBEK:
IpaBa 4eJI0BeKa, CKa3aHO 37€Ch, IPUHAMIEKAT €My C MOMeHTa poxiaeHus. C nosu-
Ui 3TOM KOHCTUTYIIMOHHOM HOPMBI NMPUMEHUTEIHHO K 3MOPHOHY in Vitro ciemyer
TOBOPUTH HE O IIPAaBOBOM CTaTyce SMOpHOHA, a 00 0cOOOM MPaBOBOM PEKUME MaHHU-
MyJsiuil ¢ SMOpHOHOM Kak ()EHOMEHOM, 00JIaJaroluM CHeHU(pUIECKUM OHTOJIOIH-
yeckuM craTycoM. Ilo cyTH, HMEHHO B 3TOM pyclle U pa3BUBAEcTCA cel4ac POCCHM-
CKO€ 3aKOHOJATeIbCTBO. B TaHHOH CBsI3U NpeACTaBIIA0TCS 000CHOBAHHBIMU BBIBOJIBI
cyapu Bepxosraoro Cyna P® B.B. MomoToBa 0 ToM, 4TO, IO CMBICITY JIEHCTBYIOIIETO
3aKOHOJATENIbCTBA, JIIOObIE KJIETKU M TKaHU IOCJIE OTAENCHHS OT YeJIOBEYECKOro Teja
(B TOM 4ncie u ’MOPHUOHBI 1N Vitro) «I0JKHBI IPU3HABATHCS BELIAMHU U, 32 UCKIIIOYe-
HUEM CIEeIHaIbHO YCTAHOBJIEHHBIX IPAaBUJ, MOTUYUHATHCS OOIIEMYy NPaBOBOMY pe-
xumy Beriei» (Momotov, 2018). Takoe pemnienne mpoOIEeMBbl, CAUTAET OH, COOTBET-

15 Application no. 464470/11, Parrillo v Italy, ECHR Judgnent of 27.08.2015. Pp. 70-76.

16 TTo cBOElt KECTKOCTH STOT 3aNpPET IPEBOCXOAUT HOPMBI CT. 6 Jupextunsl EC ot 6 mions 1998 r. Ne 98/44
«O 1paBOBOii OXpaHe GHOTEXHOIOTNYECKUX M300pETEHHI», HA KOTOPYIO, CY/is 10 BCEMY, OPUEHTHPOBAIUCH
paspaboruuku ['paxknanckoro koaekca P® (Lapaeva, 2020).
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CTBYET NoJxo/aM, (OPMHUPYIOLIMMCS B TIOCIETHEE BpeMs B CHCTEMax OOIIero rnpasa
(Lapaeva, 2020), npeLieIeHTHBII XapakTep KOTOPBIX MO3BOJISIET Oojiee THOKO pearu-
poBaTh Ha MOTPEOHOCTU COLMANILHOM MPAaKTUKU. [1OMBITKY ke mpencTaBUTh IMOPHOH
in vitro kak (heHOMEH sui generis (eIMHCTBEHHBIN B CBOEM pOJIie) HE UMEIOT HU Teope-
TUYECKOM OCHOBBI, HU MPaKTHUYECKOW Mmouib3bl. KOpucnpyneHuus, kak BEpHO 3amede-
HO, «MCXOIHT M3 TOTO, YTO BCE OOBEKTHI OKPY’KAIOMIEH AEHCTBUTEIHHOCTH SBISIOTCS
1100 TEM, TIO TIOBOIY YeT0 BO3HUKAIOT NMPAaBOOTHOIIEHUS, T.€. 00bEKTaMH MpaBa, JIH-
00 TeM, KTO BCTyMaeT B OTHOIIEHHS TI0 TTIOBOJY dTUX OOBEKTOB, T.€. CyOBEKTaMH TIpa-
Ba» (Druzhinina, 2017). A ecnu Mbl HE MOKEM TOSICHUTH TTPABOBYIO MIPHPOJTY SIBJIC-
HUS B paMKax 3TOW JMXOTOMHH, TO KaK MOYKHO ONPEAEIUTh €r0 MECTO B CHUCTEME
MPaBOBBIX OTHOLIEHUN?

Jausublii moaxoa He mnpoTuBopeduT mpaBoBoil moszuuuu ECIIY mo nemy
«Parrillo v Italy», cornacHo KoTopoi yesoBeueckrue SMOPHUOHBI HENb3sl TIPUPABHUBATh
K UMYLIECTBY 10 CMBbICITy nojoxeHuii cT. 1 IIporokona Ne 1 k KonBenuuu o 3amure
IpaBa YejoBeKa M OCHOBHHIX CBOOOI'': Beb NpH3HAHHE HEOOXOIMMOCTH BBEICHHMS
B JIaHHOM CJIy4ae «CHEIHaIbHO YCTAHOBJIEHHBIX MPABWI» HE TMPEATNONAraeT TaKkoro
npupaBHUBaHusA. VIckimrodeHuss w3 OOIIEro MPaBOBOTO PEKMMa BEMICH, KOTOPHIE
HE0OXOIMMO clIenaTh IS YeJIOBEUeCKUX YMOPHUOHOB in Vitro, JTOIHKHBI OBITh 02paHu-
YyeHussMUY, HAJJaTraéMbIMHM HA JIaHHBIA NPAaBOBOW PEXHUM, a HE U3BATUAMU U3-TIOJ €TO0
neiictBust. FOpunndyeckoid OCHOBOW ISl TAaKUX OTPAaHUYEHUU CIYXHUT IMpPU3HAHME 32
SMOPHOHOM in Vitro 0cO00ro OHTOJIOTMYECKOTO CTaryca, KoTopoe (mpu3HaHue), 0y-
Jy4d HPaBCTBEHHOM IIEHHOCTBIO, OTHOCHUTCS K YeHHOCmAM obujeeo Onaza, TapaHTu-
pyembM B 4. 3 cT. 55 Koncturymu P®. CornacHo conepxarieiics 31ech HOpMe orpa-
HUYEHHE TIpaB U CBOOOJI YENIOBEKA M TPakKAaHWHA (B JAHHOM Cy4ae — IpaBa Ha CBO-
001y Hay4YHOTO TBOPYECTBA YUEHOTO WJIM MpaBa Ha OXpaHy 370POBbs MALMEHTA) BO3-
MO>KHO «B TOH Mepe, B KaKOH 3TO HEOOXOAMMO B IIETISIX 3aIIUTHI OCHOB KOHCTHTYIIMOH-
HOTO CTpPOSI, HDABCTBEHHOCTH, 3/I0OPOBBS, TIPAB M 3aKOHHBIX WHTEPECOB APYTHX JIHIL. ...
[IpunepxuBasich NaHHON FOPUAMYECKON KOHCTPYKIMM, MOXHO OOECHEYHTh CKOJIb
YrOJIHO BBICOKMH YPOBEHb 3aIIUTHI IMOPHOHA, TPEOyeMbIil IPUHATHIMU B OOIIECTBE
MPEJCTAaBICHUSAMU O HPABCTBEHHOCTH, HE INpHIABas MpPU 3TOM SMOPHOHY in Vitro
MpaBOBOM CTaTyc, T.€. HE HAAENsAs €ro JOCTOMHCTBOM YEJIOBEUYECKOM JIMYHOCTH.
Kcratn, Takoit moaxox k mpobOiieme coorBercTtByeT M moszunuu ECIIY mo memy
«Parrillo v Italy»: xak otmeueno B IloctanoBnenuu Cyna, 3alIUTy KU3HEHHOTO MO-
TEHIalla SMOpHUOHA In Vitro «MOXKHO CBSI3aTh C IEJIbIO OXPaHbl HPABCTBEHHOCTH
Y 3aIIUTHI TIpaB ¥ cBOOOA Apyrux juil. OIHAKO 3TO HE IpenojaraeT MpoBEACHUS
EBponeiickum CyzoM analid3a BOIpoca O TOM, PaclpOCTpaHseTcsl JU BbIPaKEHHE
“JIpyrHe NHIA” Ha delmoBedecKne dMOPHOHBI® (Mo mamHOMY Bompocy Cym He cTan
BBIHOCUTB PELIEHHE, COCIABIINCH OT OTCYTCTBHE €BPONEUCKOIO KOHCEHCYCA).

17 Application No. 464470/11, Parrillo v Italy, echr judgnent of 27.08.2015. P. 167.
18 Application no. 464470/11, Parrillo v Italy, ECHR Judgnent of 27.08.2015. P. 215.
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Eme omna cepre3Hast 3TUKO-TIpaBoBasi Mpo0ieMa, CBsI3aHHAS C TEXHOJIOTHEH
MPEUMIUIAHTALMOHHOW TEHEeTHYECKON IMAarHOCTHKOMW, 3aKII0YaeTcsi B TOM, YTO €€
MIPUMEHEHUE OTKPBIBACT MEPCHEKTHBHI JJISi €BIEHUYECKUX TMPAKTHK MO COBEPIICH-
CTBOBAHUIO (PM3MUYECKUX M KOTHUTHBHBIX XapaKTEPHCTHK Oyymiero pedeHka co Bce-
MU BBITEKAIOIIUMH OTCIOa KOJIOCCAJbHBIMU TI0 CBOECH 3HAYMMOCTH COLUAJIbHBIMU
1 OMOJOTUYECKUMH TOCIIEICTBUAMH JUIS YEIOBEYECTBA B LIEIOM. DTH MEPCIIEKTHUBHI
pUOOpeNT BeChMa peajlbHbIe OYepTaHUs IMOCIe OTKPBITHS METOJa HAIpaBICHHOTO
n3menenus reioma CRISPR-cas9, 3a koropoe B 2020 r. Op11a pucysxaeHa Hobenes-
ckas mpemusi. Ha mepBeIii B3TJISII MOXKET MOKA3aThCsl, YTO 3Ta MPOOJIeMa periaeTcs
IyTeM BBEJICHUS 3alpeTa Ha NPUMEHEHUE JaHHOW TEXHOJOTHU IJISi JOCTHKCHUS HE
MEIMLIMHCKHUX (T.€. TaK HA3bIBAEMBIX COLMAIBHBIX) Henell. OfHaKko pa3rpaHuyeHue
1esiel TeHETHYECKOW JMarHOCTHKH Ha MEAMIIMHCKUE U COIIMAIbHbBIC Ha MPAKTUKE 00-
Hapy>KUBAET HEJOCTATOUYHYIO ONPEACICHHOCTb. J[eJI0 B TOM, YTO MOHSITHE «TCHETH-
4eCKOe OTKJIOHEHHE», KaK noguepkuBaercs B Jlokmane «3amurta SMOpHOHA YeTIoBeKa
in vitro» Komurera no 6uostuke CoBera EBponbl, 0OXBaThIBa€T TaKKHe pa3HbIE 110 CBO-
el TpupoJe SABICHMS, KaKk 3a00JeBaHMs, pacCTPONWCTBA M T€HETHUECKHE OCOOEHHO-
ctu'®. O4eBHHO, UTO 1O Mepe PA3BUTHSA M COBEPIICHCTBOBAHMS TEXHOIOTHH TPEUM-
TUTAHTAI[HOHHOW T'€HETHYECKOW IMarHOCTHKH Bce 4Yamie OyAeT BO3HUKATh cOOJIa3H
MPUMEHHUTH €€ K TeHETHMYECKHM pPAcCTPOMCTBAM M Jake K OCOOCHHOCTSIM B PaMKax
BCIIOMOTATEJIbHBIX PENPOAYKTUBHBIX TEXHOJIOTUH, HAIEIEHHBIX HA POXKIeHHE peOeH-
ka. B Hacrosmee BpemMs quana3oH MPaBOBBIX MOAXO0B K PELUICHUIO STON MPOOIEMbI
B ctpaHax Cosera EBpombl 3aaH TpeMsi OCHOBHBIMH MO3UIMSAMU: 1) ycTaHOBJICHUE
3aKpBITOTO MEepeyHs 3a00JIeBaHU, B OTHOIICHUH KOTOPBIX JOMYCKAETCs IaHHAsK PO-
nexypa; 2) HCHOJNb30BaHWE NPEHMIUIAHTAIOHHOW T'eHETHYECKOH IUarHOCTUKU
TOJIBKO B OTHOIIEHHH TSHKEIBIX HEU3JIEUMMBIX 3a00€BaHNM, HO O€3 COCTaBIECHMS 3a-
KPBITOTO TIEPEYHS; 3) MPOBEACHHUE CIEIUAIBHOIN IKCIIEPTU3BI IS KaXKI0T0 KOHKpET-
HOTO CiTyyas®.

OrmaceHusi 1O TOBOAY BO3MOYKHOCTH HCIIOJB30BAHUS JIaHHOW TEXHOJIOTHH
C LIETIbI0 YIy4IIeHNUs (PU3NIECKUX U KOTHUTHUBHBIX XapaKTEPUCTUK YEJIOBEKA JTUKTYET
OYECHb HACTOPOKEHHOE U, KaK IMPEJCTABISACTCS, YPE3MEPHO JKECTKOE OTHOIIECHHE CO
CTOPOHBI 3HAUYUTEIFHOTO YHCIIA YUEHBIX U 3aKOHOAATENe! K €€ MPUMEHEHHIO JIJIsl BbI-
Oopa mosa Oynymero pedeHka. B memoM psiie MexXIyHapOJHBIX JOKYMEHTOB PEKO-
MEH/IaTeNILHOTO XapakTepa, B cT. 14 KoHBeHIMHU 0 3ammTe mpaBa v JTOCTOMHCTBA Ye-
JIOBEKa B CBSI3U C IPUMEHEHUEM JIOCTIDKCHUH OMOJIOTMU M MEIUIIMHBI, a TaKKe B 3a-
KOHOJIATEIbCTBE MHOTHX CTpPaH HCIOJHb30BaHHWE BCIIOMOTATEIbHBIX MEIUIIMHCKHX
TEXHOJIOTHIA JIETOPOXKICHUS B LESIX BbIOOpa moyia Oyaymiero pedeHka pa3perieHo

19 3ammTa >MOpHoHa wemoBeka in Vitro. Jlokman Pa6oueil rpymmE! Ho 3amuTe SMOPHOHA U IIONA YEIOBEKa
(CDBI-CO-GT3) or 19 wuronst 2003. CrpacOypr: PykoBomsumii komurer mo 6uostuke CoBera EBpors
(CDBI). C. 37. JocrynHo: https://rm.coe.int/16803113e8 (nara obpawenus: 07.05.2020).
20 3amura 5MOpHOHA YenoBeKa in vitro. Joknax PaGoueil Ipymmsl Mo 3amquTe SMOPUOHA U IUIOJAA YENOBEKA
(CDBI-CO-GT3) ot 19 wuronst 2003. CrpacGypr: PykoBomsumii komurer mo 6uostuke Cosera EBporms
(CDBI). C. 37. Hoctynso: https://rm.coe.int/16803113e8 (nata obpamerus: 07.05.2020).
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JMIIb A7 IPeA0TBPAILEeHHs 3a00JI€BaHMs], CBA3aHHOIO € 110JIOM. MexXay TeM B HEKO-
TOPBIX CTPaHaxX, BKJIOYAsl TAKOTO OMOTEXHOJIOrn4eckoro aunaepa, kak CILIA, moxHO
IIPOBOJUTH CEJIEKIUI0 SYMOPHOHOB IO MOJIy C LEJNbI0 O0ECIEeYeHUs: FeHIepHOro 0a-
naHca B ceMmbe. [Ipu 3TOM aBTOpBI, 0OOCHOBBIBAIOIIME STHUECKYIO MPABOMEPHOCTh
10JI00HOT0 MOJX0/a, PU3HAIOT, YTO MBI UMEEM 37IE€Ch /110 C HOBBIMU IPOSIBICHUS-
MU €BI'€HUKH, HO CYUTAIOT UX 3tndecku npuemsembivu (Wilkinson & Garrard, 2006).

PaccmarpuBas 3Ty CHUTyalMio ¢ TOYKH 3PEHUS POCCHHCKOTO KOHCTHTYIIMOH-
HOTO IIpaBa U Ipexzae Bcero nojoxenuit 4. 3 cr. 55 Koncturynuu P®, moxkHO cka-
3aTh, 4TO €ClIM CBOOOJa poauTeneil B BbIOOpe nmoja Oyaymiero pedeHka He HapyIIaeT
CBOOO/Y MHBIX JIUI] (B TAaHHOM CIIy4yae — JIOCTOMHCTBO U CaMOWICHTH(HUKALINIO JTHY-
HOCTH JTaHHOTO peOeHKa), a TakXKe He IMOJAPBIBACT T'eHJEepHBIN OamaHc B oOmiecTBe
(T.e. HE IPOTUBOPEUUT TEM LIEHHOCTSIM OOLIEro 0jara, KOTOpbIE ABISIOTCS YCIOBUEM
peanu3alyy MpaB YeI0BEKa), TO HET HUKAKUX KOHCTUTYLIMOHHBIX OCHOBAHUM Orpa-
HUYMBAaTh PENPOSYKTUBHYIO cBOOOLY ceMbU. [loaTomy BBeneHHbIH B 1. 4 cT. 55 @3
ot 21.11.2011 Ne 323-®3 «O06 ocHOBax OXpaHbl 310pOBbs TpakaaH B Poccuiickoit
®denepanmmy» 3anpeT Ha BbIOOp mosia Oyaymiero pedeHka, MmoBTOPSIOUINi GhopmMyu-
POBKY yKa3aHHOW eBponeiickoii KonBeHImu, npencTaBiseTcsi H3IUIIHIM, 0COOEHHO
yauThIBas TOT (hakT, uro Poccus He mommucana nannyro Konsenmuto. Jpyroe memno —
HACKOJIbKO YAAcTCsl M30eXaThb 3JI0YNOTPEOJICHUI TakKUM IPaBOM, OIHAKO ITO YKe
npobiemMa MpaBONPUMEHUTENFHON MPAKTHUKH, KOTOPYIO MOXHO M HY>KHO peliaTh He
3a CYET BBEJICHUS U3JIMILIHUX OTPaHUYEHUI penpOAyKTUBHON CBOOOIbI YEIIOBEKA.

B KoHTeKcTe Hallero aHaau3a 3acily’KUBaeT BHUMaHUA U IPo0OJIeMa, CBI3aHHas
C UCIOJIb30BAHUEM NPEUMILIAHTAIIMOHHON I€HETHUYECKOM JUAarHOCTUKU AJISl TPOBEPKU
SMOPHOHOB Ha JOHOPCKYIO COBMECTUTDH CTBOJIOBBIX KJIETOK C LIEJIBIO JIEUEHHsI OOJIEHOTO
cubsuHra. B poccuiickoM 3aKOHOAATENbCTBE HET 3alpeTa Ha OCYILECTBICHUE TAKUX
npouenyp, u ¢ 2016 r. oHu B cTpaHe npoBoAsTca. B jaHHOM CBsI3U clielyeT OTMETUT,
YTO XOTS MCHOJIb30BaHNE CTBOJIOBBIX KJIETOK HOBOPOXKJICHHOTO, TIOJIyYEHHBIX U3 ITYIIO-
BUHHOM KPOBH IIPU poJax, AJIsl JedeHus: 0oinbpHOro Oparta mim cecTpsl yxe 6omee 10 et
npaktukyerca B CIIIA u crpanax EBponsi®l, cropbl 06 3THYECKOH TpHEMIEMOCTH
JAHHOTO croco0a JIEYeHUs 10 CHX IMOp He YTHXAIoT. Ps 3apyOeHbIX CIIEIMaInCcTOB
CUUTAIOT HEJOMYCTUMBIM MOJOOHBINH «MHCTPYMEHTAJBHBIA MOJAX0J K PEOCHKY»; ApY-
T'He UCXOAST U3 TOr0, YTO JOJT CEMENHHOM COMMIapHOCTH TPeOyeT OT CEMbU HCIIOIb30-
BaHMs TaKoOl BO3MOXHOCTH, & JOJT COLMATIbHOW CONMUIAAPHOCTU O3HAYAET, YTO OOIIe-
CTBO HE JIOJDKHO JIMIIATh POAMTENeH nocTyna K 3(pQekTHBHOMY JICUSHHIO AJIs crace-
HUS WK 00Neryenns sxu3Hu pebenka®’, C TOUYKM 3peHHs TIpaBa CyIIeCTBEHHBIMM apry-
MEHTaMH B I0JIb3Y NPABOMEPHOCTH TaKOTO IMPUMEHEHHs IPEHMIUIAHTAI[HIOHHOM TeHe-
THYECKOHM JMAarHOCTHKU K PEHICHUIO MPOOJIEMBI CEMbH, UMEIOIIEH TSHKENIO0 OONBHOTO

2L Caiit IHCTHTyTa CTBOJIOBBIX KIETOK uenoBeka. Jloctymro: https://hsci.ru/ (nara o6pamenus: 07.05.2020).
22 3amura 5MOpHOHa YenoBeka in vitro. Jloknan PaGoueii rpynmel 1o 3amure SMOPHOHA U IUIOZA YENOBEKA
(CDBI-CO-GT3) ot 19 wuronst 2003. CrpacOypr: PykoBomsumii komurer mo 6uostuke Cosera EBporsr
(CDBI). C. 42. Hoctynro: https://rm.coe.int/16803113e8 (nata obparuenus: 07.05.2020).
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peOeHKa, SBISeTCS TO, YTO HAa MPAKTUKE HEBO3MOKHO OIPENEIUTh UCTUHHBIE MOTUBBI
poaMTeNeH, 3asBIAIOMMX O CBOEM JKEJIaHUM POJUTH 310pPOBOr0 peOeHKa O0€30THOCH-
TENTBHO K BO3MOXXHOCTH JIeUeHHUs1 O0IBHOT0. B 3TON cHTyalMu 3aKOHOJATelNb J0JDKEH
UCXOJUTh U3 MPE3yMIIIHUU T00OpPOCOBECTHOTO XapaKTepa HaMEpEHUil, IOCKOIbKY WHOM
MOJX0/ O3HayaJl Obl OTCYTCTBHE JOJKHOTO YB@KEHHS K JIOCTOMHCTBY 4EJIOBEKa.
B mo6om ciydae npaBo HE MOKET 3amlpelnarh TO, YTO HEBO3MOXKHO IMPOKOHTPOIUPO-
BaThb. [103TOMY IpeAcTaBIIAeTCs HEBEPHOU MO3UIMA HEKOTOPBIX POCCUMCKUX FOPUCTOB,
MIPeAJIarafonX BBECTH 3alpeT Ha HCIIOJIB30BAHHE 3TOW TEXHOJOTMU IS JICYCHUS
6onpHOTO cnbymHTa (Altynnik, et al., 2019) (pasymeercs, eciu pedb WAET JIUIIH 00 HC-
M0JIb30BAHUU ITyTIOBUHHOM KPOBH, NOJIYYEHHON IIpU poJiax).

ITpu Bceii 3HAUMMOCTH OTMEUEHHBIX BBIIIE STUKO-TIPABOBBIX MPOOIIEM, CBs3aH-
HBIX C NPEUMIUIAHTALMOHHOW T€HETUYECKOM NMarHOCTUKU, Haubojee aKTyaJlbHbIMU
s Poccun SBISIIOTCST T€ COLMANIbHO-TIPABOBBIE ACHEKThl JAHHOM TeMbl (MMEIOIIUE
HECOMHEHHYIO 3TUYECKYIO COCTaBJIAIONIYIO), KOTOpPbIE KacaloTcs BOMpOCA O BKIIIOYE-
HUM 3TOT0 BHJIA IMArHOCTUKU B CUCTEMY 003aTEIbHOI0 MEIUIIMHCKOTO CTPAXOBaHHUS.
K Hacrosmemy BpeMeHH Takas MpaKTHKA YK€ CIO0KHIIACh BO MHOTUX TEXHOJIOTHUECKU
pa3BuThix ctpaHax. Eme B 2016 1. poccuiickoe 0OIECTBO MEIUIIMHCKUX T€HETHKOB
obpatuiock B Munsapas Poccun ¢ cooTBETCTBYIOMMM mpeiokennemM>>. Kak coo6-
majgoch Ha caiire «medrussia.org» B mae 2019 r., riaBHbIA BHEIITATHBIA CIICIHATACT
1o MenuuuHcKoi reneruke Munszapasa Poccun C.M. KyueB u psn qpyrux U3BECTHBIX
TEHETUKOB TAKKE MPEIJIaraloT BKIIOYUTh B CTAHAAPTHI 00s3aTEILHOTO MEIUIIMHCKOTO
CTpaxoBaHMs MPEUMIUIAHTAIIMOHHYIO T€HETHUECKYI0 JIUAarHOCTUKY AMOPHOHOB B CITy-
Yasix, «ECII 3aBECTU peOeHKa MIIAaHUPYIOT CEMbH, B KOTOPBIX €CTh JI€TH UM POJCTBEH-
HUKH C ONpeelNeHHbIMU AuarHo3amu»2!, Onnako mpobiaeMa 10 CHX MOp HE pelleHa,
YTO HAILIO OTpakeHUe B HepaBHeM [Ipukase Munucrepcrsa 3apaBooxpanenust PO or
31.07. 2020 r. Ne 803# (1. 20), re 3aKperuieHo MOJI0KEHUE O TOM, YTO MPH BBITIOIHE-
HUU DKCTPAKOPIIOPATHLHOTO OTUIOOTBOPEHHSI B PAMKAX TEPPUTOPUATLHON IPOTPaMMBbI
00513aTeJIFHOT0 MEUIIMHCKOTO CTPAaXOBAHUS NMPEUMILIAHTAIIMOHHON TeHETHYECKOH -
ArHOCTUKY NP HAJTMYUM [TOKa3aHUN OCYILECTBIISETCA 3a CUET JIMYHBIX CPEJICTB M UHBIX
CPEACTB, IPETYCMOTPEHHBIX 3aKOHOAATEIbCTBOM.

Me:xny Tem eciu Juisl CeMed CTOMMOCTh MPOLEAYypbl 04eHb BbIcoKa (0T 50 110
120 ThIcsY pyOJIe, a B HEKOTOPBIX CIIydasiX | BBIIIE) MPH OTCYTCTBUU TAPAHTUH, YTO
OepeMeHHOCTh HAaCTYIUT, TO JUIsl TOCYAapCTBa CPEACTBA, HEOOXOAUMBIE JIJISl OILIaThI
COOTBETCTBYIOLIMX IPOLEAYp, CKOpee BCero, OyayT HHUXKE TeX COBOKYITHBIX PacXo-
JI0B, KOTOpBIE U3-32 OTCYTCTBMS JOCTYIHOM Ul Tpa)<1aH NMPEeUMIUIaHTallMOHHOM Te-
HOJIMarOHOCTUKHU TPeOYIOTCS Ul CUMITOMATHYECKOTO JICUEHHs! TSKEI0OO0IBHBIX J1e-
TEH, BBIMIATHI COOTBETCTBYIOIIMX MOCOOMA, MEHCHN U T.N. 37eCh HYKHBI, KOHEYHO,

BIICH, nns uckmodenus pucka. Joctymuo: https:/www.wait-kids.ru/encyclopedia/articles/genetika-i-pgad/
(mara obpamenus: 07.05.2020).

2% B OMC npeiokuin BKIIOUMTL reHoTunuposanue. Jdoctynno: https://medrussia.org/29448-predlozhili-
vKklyuchit/ (zata obpamenus: 07.05.2020).
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Cepbe3HblE pPAaCUYeThl KaK MEIUIMHCKOW, TaK W AIKOHOMUYECKOW 3((HEKTUBHOCTH
MpeaIaraéMoro HOBOBBEJIEHUS, OJIHAKO BBIIIE 3TUX PACYETOB CTOUT 3aKPEIJICHHbBIN
B cT. 7 Konctutyuun P® nmpuHIMI COLMANBHOrO rocyAapcTBa, MOJUTHKA KOTOPOTO
HanpaBjIeHa Ha CO3JJaHHE YCIIOBHM, 00€CIEeUNBAIOIIUX JOCTOWHYIO )KU3Hb U CBOOOI-
HOe pa3BuTHE uyesoBeka. O 3HauYeHUM MPOOIEMBbI TOBOPUT TOT (pakT, uto 5 % HOBO-
POXICHHBIX BO BCEM MHUPE UMEIOT T€ MU MHBIE TEHETUUYECKHE HapYLICHHUSI, TIPH 3TOM
moutu 30 % xoeuHoro (hoHmA AETCKUX CTAllMOHAPOB B CTpaHAX C Pa3BUTHIM 3IIPABO-
OXpaHEHHEM 3aHATO OOJIBHBIMHU C HACJIEICTBEHHBIMHU U BPOXIECHHBIMHU 3a00JI€BaHNU-
mu (Tuzankina, et al., 2018). CoBpeMeHHOE TOCYAapCTBO B COCTOSHUM CYIIIECTBEHHO
CHU3UTh YPOBEHb CTpaJlaHus JIIOJEH, €ClIu KaKIOMY IpaKAaHUHY CTPAaHbl IPHU HaJU-
YUHM COOTBETCTBYIOIIMX MEIWIMHCKHUX IOKa3aTeneil OyaeT JocTymHa Takas dopma
npoduIaKTUYECKON reHeTHYeCKol AuarHoctuku, kak [/

Ilpenamanvuas cenemuueckas OuAZHOCMUKA OCYILECTBISIETCA Ha dTare
BHYTPUYTPOOHOIO Pa3BUTHUS 3apofbliia U 1uoga. OHa MOKET NMPOBOAUTHCS KakK He-
nnBazuBHO (korna JIHK peGenka ompenensiercs Mo KpoBH MaTepH), Tak M1 MHBA3UBHO
(xoryja UMeeT MeCTO NPOHUKHOBEHHUE B IOJOCTb MAaTKH JKECHIIMHBI IS MOJIyYeHHs
IUIOHOTO Marepuana). HenHBa3WBHOE NpeHaTalIbHOE TeHETHYECKOEe TECTHPOBAHNE
(HUIIT) me momyumio emie MMpOKOro pacrpocTpanenus B Poccuu: mpouemaypa mpo-
BOJIUTCSL TIOCJIEHUE HECKOJBKO JIET HAa KOMMEPYECKOM OCHOBE M JIOCTyIHA JIMIIb
B HECKOJILKMX KpymHBIX Toponaax. CornacHo [Ipukazy Munzapasa Poccuu ot 12.11.
2012 r. Ne 5721 «O6 ytBepxkacaun [lopsaka okazaHUsS METUITMHCKOW TIOMOIIHU I10
MpodUITIo “aKylepcTBO U TMHEKOJOTHS (32 UCKIIFOUYEHUEM UCIOIb30BaHMs BCIIOMO-
raTeJbHbIX penpoAyKTUBHBIX TexHosoruit)», HUIIT He BXoauT B poccuiickyio cu-
CTEMy paHHEro KOMOMHUPOBaHHOTO MPEHATAJIbHOIO CKpUHHUHIA GepeMeHHbIX. CooT-
BETCTBEHHO, «C IOPUINYECKONW TOUYKU 3pPEHMsI TAaKOM TECT MMEET CTATyC ‘‘Hay4HOIO
uccienoBaHua” U GOpMaJIbHO HE MOXKET OBITh NMPEIIOKEH BpayaMH Kak KEHCKHUX
KOHCYJIbTAIINH, TaK U BpadyaMHU-T€HETHKaMH TOCYIapCTBEHHBIX yupexaeHnid. K Tomy
e B TOCYIapPCTBEHHBIX YUPEKACHUAX 3a4acTyIO MPOCTO HET BO3MOXKHOCTH TIPOBECTH
TaKoii aHaTH3» >,

Te cTpaHbl, KOTOPbIE NEPBBIMU MOIIN MO YT BHEIPEHHUS MacCOBOTO HEUH-
Ba3MBHOI'O MpEeHATaJbHOro cKpuHuHra (Hanpumep, CIIA) BHavane mnepeoreHUIN
BO3MOKHOCTH JAHHOTO METOJa, YTO MOBJIEKJIO 32 COOOM OTKa3 OT MHBAa3UBHOW JHa-
rHOCTUKU. HO OmBIT mokasan, 4To «mpeHaTaabHbli CKPUHUHT HU B KOEM Clyyae He
SIBJISIETCSl 3aMEHOM MHBA3MBHBIX METOJIOB AMArHOCTUKHU U He mpereHayeT Ha 100%
YBEPEHHOCTh B HAJMYUM XPOMOCOMHON aHOManuu. OIHAKO OH JaeT BO3MOKHOCTh
MEIUIIMHCKOMY CTEIHAINCTY ¥ OyAyIIMM POIUTENSM BBHICTPOUTH MHIUBUIYATbHBIN
mia" BeneHus OepemenHoctm» (Yupatov, 2016). Tem He menee pesymsraTel HUIIT
Kak 3a pyOexoM, Tak ¥ B Poccun CBUIETENBCTBYIOT O TOM, YTO JAHHBIA BUJ TECTHPO-

% [IpenaranbHOE MEIUKO-TEHETHYECKOE KOHCYITHPOBAHUE: 3apyOeKHBIH M POCCHIICKHI ONBIT (M3 BBICTYTI-
nennst E.E. Bapanosoit). [ocrymuo: https://genetics-info.ru/blogs/prenatalnoe_mediko_geneticheskoe_
konsultirovanie_zarubezhnyy_i_rossiyskiy_opyt-5¢77977bbaa07/ (nara o6pamenus: 07.05.2020).
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BaHUS sBJsieTCsl d(H(HEeKTUBHBIM (T.e. OE30MACHBIM U MPOCTHIM) METOJIOM, a €ro pe-
3yJbTaThl HA BbIsIBICHHE cUHApoMOB [layHa, DaBapaca u Ilaray myudiie, yem y Tpa-
JUIIMOHHOTO KOMOMHHPOBAHHOI'O T€CTA, OCHOBAHHOI'O Ha yJIbTPa3ByKOBOM HCCIIE0-
BaHWU. DTO JAaeT OCHOBAHUSI CTABUTH BOIPOC O IIEIECOOOPA3HOCTH MIMPOKOTO pac-
[IPOCTPAHEHUS JAaHHOM METUIIMHCKOM YCIIyTd, 4TO B Hallel CTpaHe HEBO3MOXKHO 0e3
€e BKJIIOYEHUS B CUCTEMY 00s3aTebHOTO0 MEIUIIMHCKOTO CTpaxoBaHUA. Takyro mep-
CIIEKTUBY, B YaCTHOCTH, TIPU3HAJ JKEJIATEIHHON W BO3MOYKHOW JIEKaH MEIUKO-OHOIIO0-
rudeckoro ¢akynprera MenuuuHckoro ynusepeurera uM. H.W. Tluporosa E.B. Ilpo-
xopuyk Ha Bcepoccuiickoii koHpepeHnnn «bnosTnka u reHetuka: Boi3oBbI XX Be-
Kay», coctosBuieics 16.10.2020 r. B Mockse.

B naHHOIf cBSI3M crieayeT OTMETHTh, UYTO HacTtosiee Bpemst B Poccum 00s13a-
TE€JIbHOMY MEIWLMHCKOMY CTPaXOBAHMIO MOJJICKUT MHBAa3UBHAs NpEHaTalbHas qua-
THOCTHUKA, IIPU 3TOM CIIMCOK HACJIEICTBEHHBIX 3a00J€BaHUI, CKpUHUHT KOTOPBIX (-
HAHCHUPYETCS U3 CPEACTB (penepanbHoro OroaKeTa, M0 MHEHHUIO CIIEIUAINCTOB, HYX-
naetcs B pacmmpennn (Akhtyamova, Alsynbayeva & Khusainova, 2019:91). Uro xe
kacaetcsi BkiatoueHust B cucreMy OMC takxke M HEMHBAa3MBHOM I'€HETHMUECKOW Aua-
THOCTHUKH (TI0 TpUMEpPY TaKux cTpaH, kak [lanws, bensrust u Cunramyp), To 1axxe BHE
3aBUCHMOCTH OT (PMHAHCOBBIX CIIOKHOCTEH, STOT BOMPOC SBIISETCS TPEIMETOM JIHC-
Kyccuid. [IpoTuB rocyaapcTBeHHOTO (PMHAHCHPOBAHUS TAKOTO TECTHPOBAHUS BBICTY-
MaroT TE, KTO OIMAcaeTcsi pocTa yncia abopToB, a TaK)Ke HEKOTOpPhIe COO0IIeCTBa po-
JUTEJEH, YbM JIETH CTPAJal0T TeHETUYECKUMH 3a00JeBaHUAMU (Hampumep, cooOre-
CTBa poauTenei nereit ¢ cunapom Jayna). Yuensle u3 Hunepnanaos npoBenau Ha 3Ty
TEMY CHELUAIBHOE HUCCIEAOBAHUE, U3YUUB apIyMEHTHI «3a» U «IPOTUBY», U MPULLINA
K BbIBOMy, uTo koMMeprmanuzanuss HUIIT He cnocoOcTByeT penpoyKTUBHON aBTO-
HOMUH KEHIIUHBI U siBIsieTcst Hecnpase ol (Bunnik, Kater-Kuipers, Galjaard &
De Beaufort, 2020). IIpumenuTensHO ke K Poccuu MOXKHO, MMO-BUANMOMY, CKa3aTh,
YTO Pa3BUTHE MO MYyTH KOMMEPUYECKOrO PACHPOCTPAHEHHS] HEMHBA3WBHOTO IpeHa-
TATBHOTO TECTUPOBaHUS OyIeT O3Ha4yaTh YIIIyOJIEHWE COIMAIbHOTO HEpPaBEHCTBA
B OYEHb YyBCTBHUTENBHOW a1 moaen cdepe. [loaTomy, Kak oTMeuaeT npezacenarenib
Acconmanuu cnenyaniuctoB mMeauuuusl mwioga JILA. XKyuenko, nepen rocyapcTBom
CTOSIT ceiyac 3a/aud, CBS3aHHBIE C PACYETOM MEIMIMHCKOW W SKOHOMHYECKOH (-
¢extuBnoctn HUIIT, onpenenenneM Mecta 3TOro BHJA NMPEHATAILHOTO CKPUHUHTA
B CHUCTEME MEIMIIMHCKON MOMOIIM OEpeMEHHBIM >KEHIIMHAM M 0003HauyeHHEM BO3-
MOKHBIX HCTOYHMKOB (DHHAHCHPOBAHUA,

OcHOBHas STHKO-TIpaBoBasi MpoOIeMa MPeHaTaaIbHOr0 TeHETUYECKOTO TeCTH-
poBaHus (KaKk MHBA3WBHOTO, TAK M HEMHBA3MBHOT'0) CBSI3aHA C TE€M, YTO €ro UTOTH 3a-

2 Bsrosin cnenmanicta Ha HATIT B KOHTEKCTE MPOOIIEM, BHICKA3aHHBIX TPYTIION aMEPUKAHCKHX yYUEHBIX O
cutryanuu ¢ npumenenuem HUIIT B CIIA. IlpenaranpHoe MEIUKO-TeHETHYECKOE KOHCYJIBTUPOBAHUE: 3apy-
Gexublil 1 poccuiickuii onbit. XKyuenko JILA. Jloctymnno: https://genetics-info.ru/blogs/vzglyad-spetsialista-
na-nipt-v-kontekste-problem-vyskazannykh-gruppoy-amerikanskikh-uchenykh-po-situ/  (nara o6pamenus:
07.05.2020).
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YaCTyI0 CTaBsT JKEHIIMHY Mepel TKEIbIM BBIOOPOM: HMONTH Ha PUCK POXKICHUS
00JIBHOrO peOEHKa UM UCKYCCTBEHHO IPEpBaTh OEPEMEHHOCTb. DK3UCTEHIMAIbHBIHI
XapakTep TaKoro BbIOOpa, KOTOPBIHM JKEHIMHA JieaeT He TOJbKO 3a ce0s, HO U 3a
CBOEro Oyaylero pebeHka B ciiydae, €CiIi OHa PeIIUTCs poXkKaTh, IPEAbIBISIET OUCHb
BBICOKHE TPeOOBaHMSI K KaUeCTBY IT'€HETHUYECKOI0 KOHCYJIbTUPOBAHUS, KOTOPBIM OTe-
YeCTBEHHAsl MEIUIIMHA Ha JAaHHBIH MOMEHT HE B COCTOSTHMM COOTBETCTBOBATh B CHITY
HEPa3BUTOCTU JIaHHOT'O HAIIpaBJIEHUS MeauuuHCKOM momou. Ha 3amaze sta mpo-
6nema y’xe mepenia B MJI0CKOCTh MPAKTUYECKOH 3alUTHI IPaB YeJI0BeKa, O YeM CBU-
JIeTeNbCTBYET 3apyOexHas CcyneOHash TNpakTHKa, CBA3aHHAs C HCKaMH JIeTei-
MHBAJIUIOB K BpauyaM M POJUTENSM, HE OCYIIECTBUBIIMM B CBOE BpeMsl UCKYCCTBEH-
HOe TpepbiBaHue OepeMeHHOCTH. [IpenMeT Takux MCKOB — IMPETEH3UH MO MOBOIY
«HETIPaBOMEPHOT'0 OCTaBJIEHUS B >kUBbIX» (Zakharova, 2019).

JIONOJHUTENIBHYI0 aKTYalbHOCTb 3TOM IpoOieMe NPHUIAET TO OOCTOSITENb-
CTBO, YTO B PAMKax HEMHBA3MBHOI'O IIPEHATAJbLHOI'O TECTHMPOBAHUS MOXKHO YXe Ha
9-it Henene ¢ OOJBIION CTENEHBIO BEPOSITHOCTH OIPENEIHUTD MO OyAyIiero pedeHka,
Y TIPU 3TOM Y JKEHIIMHBI €CTh €lle TPU HellelH, 4ToObI caenaTh abopT 6€3 MeAUIINH-
CKUX TOKa3aHui. O4EeBUIHO, YTO B ATOT MEPHOJ MALUEHTKH OCOOCHHO HYXIAIOTCS
B KBATH(UIIMPOBAHHOW METUIIMHCKOW KOHCYIbTallMU. B TaHHOH CBSA3M crlenyer Tak-
€ OTMETHUTD, YTO MOSIBUBIIASICS y KEHILMH, BOCIOJIb30BaBIINXCSA POLEAYPOH, BO3-
MO>KHOCTh C OOJIBIIION J10JIEH BEpOSATHOCTH Y3HATH MO Oy Iymiero pebeHka B Mepuo/,
KOTrJa MOXHO TpepBaTh OEPEeMEHHOCTh 0€3 MEIMIIMHCKUX IOKa3aTelei, TpedyeT
BHUMAaHHs CO CTOPOHBI 3aKOHOAaTelssl. B Hacrosiiee BpeMs OTBETCTBEHHBbIE MEIU-
LUHCKHE (UPMBI, OCYILECTBIISAIONINE 3Ty MPOLEAYPY Ha KOMMEPUECKOH OCHOBE, BBE-
JU B NPAKTUKY CBOEH pabOTHI J1€I0BOE€ OOBIKHOBEHHE, B COOTBETCTBUHU C KOTOPBIM
OHU HE BBIJIAIOT Pe3yJIbTaThl TECTUPOBAHUSA 10 UcTeueHUs 12 Henenn 6epeMeHHOCTH.
OueBUAHO, YTO B YCJIOBUSX PbIHKA Takas MPAKTUKA CTABUT 3TU (UPMBI B HEBBIOJI-
HBIE YCIIOBHS 10 CPaBHEHHUIO C MeHee T0OpPOCOBECTHBHIMHM KOHKypeHTamHu. [loaromy
OBLIO OBI TIETIeCO00Pa3HO 3aKPETUTh YK€ CIIOKUBIIEECS JEIOBO€ OOBIKHOBEHHE B 3a-
KOHO/IaTeNbCTBE.

Jlpyrasi 3THKO-TIpaBOBas mpoOiemMa, 3aciIy KUBatoLIast 31eCb BHUMaHus, Obl1a
3aTpoOHyTa Ha YHNOMSHYTOH Bbille KOH(pepeHUuun «bHodTHKA M T€HETHKa: BBI3OBbI
XXI Beka» B mokmane a.¢.H. [1.JI. TumeHko, KOTOPBIH OTMETHII, YTO CTPEMIICHUE
HaJeIUTh 3MOPHUOH In VItro CTaTycoM JMYHOCTH CTPAaHHBIM O00pa3oM coueTaeTcs
Yy MHOTHX aBTOPOB C OTCYTCTBHEM JOJKHOIO BHMMaHUs K IIPABOBOW 3amuTe Onaro-
MOJTy4HsI BBIHAIIMBAEMOTO >KCHIIUHON 3apofpllia W Iiofga. JTta mpobiemMa uMeeT
HENOCPEICTBEHHOE OTHOIIEHHE K MHBA3UBHOM MPEHATaIbHON JUArHOCTHKE, KOTOpas
ABIIsieTCA Aajeko HeOe3zomnacHoOU mpoueaypoil. Kecratu, mpuMeHUTENbHO K CUTYalH,
CBSI3aHHOW C MPUMEHEHNEM JaHHOM MPOLETYPbl, pPUMCKAN TPAaBOBOW MHCTUTYT «HAC-
UTypyca» (OT JIaT. «TOT, KTO UMEET MPaBO POAMUTHCS») BIIOJIHE MOXKET OBITH BOCTpe-
6oBan. [Ipuuem B 5TOM cilyyae Hy)KHa TaKas IOpUINYECKas KOHCTPYKIUS HACIUTYPY-
ca, KOTOpasi CTPOMTCS HE HA aHAJIOTHUHU C NPAaBOM YK€ POJMBILETOCS peOeHKa Hacle-
JI0BaTh UMYIIECTBO YMEPILIEro OTIA. 3[1€Ch KaYeCTBEHHO MHAsl CUTYyallUs: peub HJEeT
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0 npaBe peOeHKa, KOTOPBIH elle He POJIWIICS, Ha OXpaHy ero 3/10pOBbs Ha IIPEHATAJIb-
HOM cTaguM, KOTJa 3apojbIll WIM IUIOJ peOEHKa BBICTYMAET IO OTHOLIECHHUIO
K BpauaM Kak CO-TIAIMEHT MaTepH, a M0 OTHOILICHHIO K MaTepH KakK CyOBEeKT, IpaBa
KOTOPOTO HEpa3phIBHO CBSI3aHBI C MpaBaMU MaTepH (9TO O3HAYAET, YTO B CIIydae
KOH(JIMKTAa MEXAy MpaBaMu IUI0Ja U MpaBaMHU MaTepud HEOOXOJIMMO HaXOAMTh Oa-
naHc Mexay Humu>'). JIng Poccuy kak ydacTHHIBI EBporeiickoif KOHBEHIINM O 3a-
[IUTE MpaB YeJIOBEKa M OCHOBHBIX CBOOOJ HECOMHEHHOE MPAaBOBOE 3HAYCHHE MMEET
TOT (haKT, 4TO MOHSATHE «IPABO ILJIOJA» HCIOJNB3yeTCs B pemeHusix EBpomneiickoro
cyzia TIo mpaBaM desoeka’®. C MO3HIMiA TaKOro TM0AX0/a ObUT0 6bI HEMIOXO MepeHa-
MPaBUTh YCUIUS U Madoc 3alMTHUKOB JOCTOMHCTBA M MPABOTr0 cTaTryca 3MOpHOHA
in Vitro Ha 3amuTy (B TOM YHUCIE U YTOJOBHBIM 3aKOHOM) JKHU3HH U 370POBbs 3apO-

JIBITIIA WITH TIJTOJ1A, PA3BUBAIOIIETOCS B TEIE JKEHIMHBIZ.

BruiBoabl

PaccMoTpeHHBIN Kpyr 3THKO-TIPABOBBIX MPOOJIEM, BO3HUKAIONINX B CBS3U
C MPOBEJICHUEM ITPENMILIAHTAIMOHHOMN U MPEHATATBHOW T€HETUYECKON TNarHOCTUKH,
a Taxke 00O3HAYEHHBIE BhIIIE OOILIUE 7S BCEX BUIOB T'€HOAMATHOCTUKH FOpUINYE-
CKHE aCTeKThl TEMbl HYXIAIOTCS B 00Jiee JCTAbHOW PErIaMEeHTAIlliu B paMKax CIie-
UATHHOTO KOMIUIEKCHOTO HOPMAaTHBHO-TIPABOBOTO akTa (enepanbHoro ypoBHs. [Ipu
(hopMUpOBaHUM KOHIICTIIIMYA TAaKOTO 3aKOHA IeJeco00pa3Ho Oojiee YeTKO pa3rpaHu-
YUTh MOPAJIbHO-PEIUTHO3HBIC U FOPUANYSCKUAE aCIEKThl MPo0IeM, KOTOPbIE BO3HH-
KaloT B CUCTEME OTHOULIEHUH, CBSI3aHHBIX C MIPOBEJAEHUEM F€HETUYECKOr0 TECTUPOBA-
HUS B PaMKax BCTIOMOTATENIbHBIX PENPOIYKTUBHBIX TEXHOJOTHH. 3a1ava 3aKirovacT-
Csl B TIOMCKE FOPUINICCKIX KOHCTPYKIIUH, KOTOPBIE MOTJIA OBl y4€CTh MOPAJIbHBIE CO-
oOpakeHus, HE MOJAMEHSS MPH 3TOM IMPABOBOE PETYIMPOBAHUE aNeIUIAIHed K MO-
paibHBIM, a TeM 0oJiee K PeTUTHO3HBIM HOpMaM. ITO OTHOCHUTCS MPEkKJE BCETO K Ta-
KHM BOIpOCaM, Kak pa3padOTKa MPaBOBOTO PEKUMa MAHMITYJIAIUNA C SMOpHOHAMH
in Vitro, cenexuusi SMOPHOHOB IO TMOJY C IEIbI0 00eCIeueH s TeHIEPHOro OanaHca
B ceMbe W T.I. Hapsay ¢ 3TuM HEoOXOAMMO 00eCIedHTh MPEoI0JICHUE MpoOeoB
Y TIPOTUBOPEYHI B TIPABOBOM PETYJIHPOBAHHUH IMPOIIECCOB cOOpa, XpaHEHUS M 00pa-
OOTKH TEHETHYECKHMX JAHHBIX, TTOBBICUTH 3(PPEKTUBHOCTH JEHCTBUS MPABOBHIX HH-
CTUTYTOB JIOOPOBOJILHOTO MH()OPMHPOBAHHOTO COTJIacHs M BpauyeOHOHN TaiHBI C Iie-
JBI0 o0ecTieueHus 60iee MOHBIX TAPAHTHN TIPaB MAIUEHTOB.

2" Cwm., Hamp., § 186 Iloctanosnenus Epormeiickoro cyna mo mpasaMm uenoBeka oT 26.05.2011 mo jgemy
«R.R.v Poland» (Ne 27617/04). Hocrymuo: http://www. echr.rusxdocuments/doc/2466936/2466936-004.htm
(mara obpamenus: 23.11.2020).

28 Cwm., mamp., § 186 Tocranosnenus Espomeiickoro cyna mo mpaBam denoBeka oT 26.05.2011 mo nemy
«R.R.v Poland» (Ne 27617/04). Hocrynuo: http://www.echr.rusxdocuments/doc/2466936/2466936-004.htm
(mara obpamenus: 23.11.2020).

2 Tpouenko C.B. K Bonpocy 06 oxpaHe Ipasa BHYTPHYTPOOHOT0 PeOEHKa Ha KHU3HbL B POCCHIICKOM YTOJIOBHOM
3akoHozarenscrBe.  Jlocrymuo:  https://ruskline.ru/monitoring_smi/2009/02/17/k_voprosu_ob_ohrane_prava_
vnutriutrobnogo_rebenka_na_zhizn_v_rossijskom_ugolovnom_zakonodatel_stve (mata obpamtenus:: 07.05.2020).
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UYro kacaercst onpeneneHus npeaMera peryJaupoBaHus JAaHHOTO (eepaabHo-
IO 3aKOHA, TO 3TO MOTYT OBITh OTHOIIEHUS B C(hepe KaK MEAULUHCKOIO T€HETHUECKO-
ro TECTUPOBAHUS, TaK M BCEX BHJOB I'€HETUYECKON PETHCTPAIMM, OXBaTHIBAIOLIMX
JOOPOBOJIBHYIO M 0053aTENbHYIO (OCYIIECTBISIEMYIO UCKIIOYUTEIHLHO B KPUMUHAIIN-
CTMYECKHX IIeJIsIX) TeHEeTHUUYEeCKYIo peructpanuto. Ilocnequuii BapuaHT npeacTaBisieT-
cs1 6osiee MpeANoYTUTENBHBIM B CBETE 3ajiau 110 CO3/IaHHI0 YHUBEPCAIbHOM rocyaap-
CTBeHHOM 0a3bl renernueckoi nHpopmarmu (Mokhov, 2020) u cBA3aHHBIX C 3THM
IUTAHOB PYKOBOJCTBA CTPAHBI 10 MPOBEIECHUIO T€HETHYECKOW MacHOpPTHU3ALUHN Hace-
nenns>®. O4eBUIHO, YTO OCYLIECTBJIEHHE ITHX MPOEKTOB AKTYalM3HUPYET LBl Ps
IOPUIMYECKUX MPOOIIeM, CBA3aHHBIX C 00eCIeYeHueM TapaHTHii 10OpOBOIBLHOCTH Te-
HETHYECKOTO TECTHPOBAHUS, C CO3AaHUEM MOJHOILCHHOM CHCTEMBbI I€HETHYECKOTO
KOHCYJIbTUPOBaHHUSA M MCHXOJOIMUYECKOM MOAJEPKKH JIML, KOTOPbIE B MacCOBOM
MaciuTade CTOJNKHYTCsS ¢ HEraTUBHOM MH(OpMaiueid o cBOEM IeHOME, ¢ BO3MOKHO-
CTSIMU AUCKPUMMHAIIMM U CTUTMATH3alUU 10 TEHETHYECKUM IPU3HAKaM U T.[.

Ocoboro BHUMaHHs 3aKOHOJATENs 3aCIy’KMBAIOT IMPEUIOKEHUsS CIELHaIn-
CTOB O BKJIIOYEHUM B CHUCTEMY 00s3aT€JIbHOTO MEIUIMHCKOTO CTPaxOBAaHUS IPEUM-
IUTAHTAIIMOHHOM T€HETHYeCKO IMarHOCTUKH, MPOBOJANMON MO0 MEIUIMHCKUAM IOKa-
3arensM. KpoMe Toro, Hy)KIaroTcsl B 00CYKICHUH TIPEIJIOKEHHS O BKIFOUYSHUH B CH-
creMmy OMC HEeMHBa3MBHOTO NMPEHATAIBHOTO T€HETUYECKOTO CKPUHUHTA. ApryMeH-
TBI, IPUBOJIUMBIE B OOOCHOBAaHHUE 3TUX MPEAJIOKECHUH, UMEIOT CYIIECTBEHHYIO KOH-
CTUTYLIMOHHO-TIPABOBYIO COCTABJISIOLIYIO.

Pemenne 0003HauEHHOr0 Kpyra BONPOCOB AOJIKHO c(hOpMUPOBATH TOT Opra-
HU3aL[IOHHO-TIPaBOBOI KOHTEKCT, CO3JaHHE KOTOPOro HE0OXO0AUMO AJIsl 00eceueHUs
Ha/IJIeKAIIMX TapaHTHH MpaB 4eJoBeKa B cepe TeHeTHUECKOro TECTUPOBAHUS IPaXK-
naH Poccuiickoit @enepanum.
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AHHOTanusA. MenuKo-TeHeTHYeCKoe KOHCYIbTHPOBAaHUE SBIAETCS c(epoil BEICOKOTEXHOO-
THYHOI MEIUIUHEI, Pa3BUTHE KOTOPOI MOPOXKIAET MHOKECTBO 3THKO-TIPABOBBIX ITPOOIIEM, CBA3aHHBIX
IpexJe BCEro co crnenuukoil reHeTuueckux AaHHbIX. Llenb TaHHOU CTaThH 3aK/II0YAETCs B KapTHPO-
BaHUU Npo0seM OMOITHUYECKON periaMeHTalluy 3TOH cdepbl METULUHCKON OMOIY, a TAKKe MOJAX0-
JI0B K UX pemnreHnto. Takoe KapTHpOBaHKE B paMKaX HACTOAIICH CTAaThH OCYIIECTBICHO B paMKax MPUH-
IUITATACTCKOTO MOAX0/a K OMOITHIECKOH permaMeHTalny MeIUINHCKUX MPakTuK. OCHOBHBIE pe3yIb-
tatsl: [loka3aHo, 4TO OMOATHYECKHE IPOOIEMBI I'€HETHIECKOTO KOHCYNBTHPOBAHUS BO3HHKAIOT HE
TOJIBKO B CBSI3H CO CIEIOBAaHUEM OTJEIbHBIM OMOITHYECKUM IPUHIMIAM, HO U B CBSA3U C KOH(IUKTOM
MEX]ly CIeOBaHUEM INPUHIUIAM aBTOHOMHH U OnaroaesHus. [IpeanoxeHo pa3nudaTth Ba U3MEPEHUs
sToro koHnukTa: 1. MHANBHAYyalbHOE, CBS3aHHOE NpPEXKIE BCEro C peanu3aluedl JTHIOM MpaBa He
3HATh O CBOMX HACNIEICTBEHHBIX pHcKax; 2. CeMeiiHOe, CBA3aHHOE C MPOTHBOPEYHEM MEXTy COOIroIe-
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HHEM MeIUIUHCKOM TaiHBI 10 BOJIe KOHCYIbTHPYEMOTO W MOTEHIHATEHBIM OJIaroM oT HH()OPMHUPOBa-
HUSI KPOBHBIX POACTBEHHMKAX MAIMEHTa O, BO3MOXHO, UMEIOIIUXCS Y HUX HACJIe[CTBEHHBIX PUCKAX.
BriBozel: PaccMOTpeHHBIE B CTaThe MOAENU Pa3pelleHuss OMOITUYECKUX KOJIM3UI BHICBEUUBAIOT HO-
BbIE aCIIEKThl 3HAYEHHs NPHUHIUIA aBTOHOMHMU. B KOHTEKCTE reHEeTHYEeCKOro KOHCYJIBTHPOBAHUS OHH
MO3BOJISIIOT NIOHUMAaTh ABTOHOMMIO HE KaK BO3MOKHOCTb HE-BMELIATEIbCTBA, HO KAK BO3MOXKHOCTb
KOHTPOJISL 33 PACIOPsDKEHUEM T€HETUYECKUMM JaHHBIMU. IIpu 3TOM B KOHTEKCTE PEryJIUpOBaHHS HX
nepesayl ¥ pasrilalleHust MOXKeET ObITh yUTE€Ha U aBTOHOMHUS WICHOB CEMbU NAIUEHTa.
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Abstract. Genetic counseling is a field of high-tech medicine, and its development gives rise to
many ethical and legal problems associated primarily with the specifics of genetic data. The purpose of
this article is to map the problems of bioethical regulation in genetic counseling, as well as approaches to
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their solution. To structure the problem field, a principlist approach was chosen. Main results: It is shown
that bioethical problems of genetic counseling arise not only in connection with adherence to separate bio-
ethical principles, but also in connection with the conflict between the principles of autonomy and benefi-
cence. It is proposed to distinguish two dimensions of this conflict: 1. Individual, associated primarily with
the exercise by a person of the right not to know about his/her hereditary risks; 2. Family, associated with
the contradiction between the observance of medical secrecy (as part of autonomy) and the potential bene-
fit from informing the patient's relatives about their possible hereditary risks. Conclusions: The models for
resolving bioethical collisions highlight new aspects of meaning of autonomy. In the context of genetic
counseling, it is possible to understand autonomy not as non-interference, but as an opportunity to control
the disposal of genetic data. At the same time, in the context of regulating this disposal, the autonomy of
the patient's family members can also be taken into account.
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BBenenune

MeauKo-reHeTHYECKOe KOHCYJIbTHPOBAHUE 3aHMMACT [ICHTPAIbHOE MECTO B Psi-
Iy TPaKTHK, B paMKaX KOTOPBIX Pa3BUTHE HOBBIX OHOMEIHMIIMHCKMX TEXHOJIOTHH MO-
KET 0Ka3aTh MPSIMOE BIIUSIHUE HA YKU3Hb «JTFOJICH C YIIUIBD — IMAIMEHTOB U WICHOB MX
cemeii. MHdopMaIms 0 reHETHYECKHX PUCKaX M IATOJOTHIX OTAEIHLHOTO MHIWBHIA
MOYKET OKa3aThCs PEJIEBAHTHOM ISl MHOJKECTBA €To/ee KPOBHBIX POJCTBEHHUKOB, Y KO-
TOPBIX MOT'YT OBITH OOHAPY)KEHBI CXOXKHE TeHETHUECKHE 0COOEHHOCTH. BmecTe ¢ Tem
pasriamieHue 3Toi HHGOPMAIIMH MOKET IIOCTABUTh IO/ YIPO3y aBTOHOMHMIO ITaI[HEHTA:
COOJTIO/ICHIE MEUITMHCKOMN TAMHBI U TIPABO WHIUBHIA PACTIOPSIKATHCS TAHHBIMHU O CO-
CTOSIHUH CBOETO 37I0POBbsI [0 COOCTBEHHOMY YCMOTPEHHIO. JIaHHBIC STHKO-IIPABOBHIC
PHCKH CTaJIM IIPEAMETOM OOCYKIEHHS €Il Ha 3ape pealu3aiuy npoekTa «I eHoM de-
JIOBEKa», HAMIPABICHHOTO Ha OMpeeICHHE HYKICOTHIHOW MMOCIICI0BATEILHOCTH €0~
Beueckoro remoma (Andrews, Fullarton & Holtzman et. al., 1994). Ceroans, B «ocT-
TEHOMHYO 3TI0XY», Korja cdepa MEIUIMHCKOTO MPUMEHCHHUS TCHETHYECKUX TEXHOJIO-
Ui CTajia ropasjio MIMpe, 3TH PUCKH BBITIISAAT O0JIee aKTyaTbHBIMH.

HanpoHansHbIe CHCTEMBI OHOTHYECKOTO M MIPABOBOTO PETYIMPOBAHMS M Ca-
MOPETYJIHNPOBAHUS TI0-Pa3HOMY PEIIAIOT MPOOJIeMy pasrilallieHus TeHETHIECKUX JaH-
HBIX KaK CaMHM MaI[MeHTaM, TaKk U UX KPOBHBIM POJICTBCHHUKAaM. B HacTosieit cra-
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Th€ MBI PACCMATPUBAEM JTU MPOOJIEMBI B CBETE OCHOBHBIX NPUHIIUIIOB OMOITHKU.
OcCHOBHas KOJUIM3US Pa3BOPAYUBAETCS U3 MPOTUBOPEUUS MEXITY CIEAOBAHUEM IIPUH-
Uy OJIaroJIesiHUsl B OTHOIIICHUH ITAIIMEHTOB U UX POJCTBEHHUKOB M OpUEHTAIIMEH Ha
aBTOHOMUIO ManeHToB. Kak Oyaer moka3zaHO HUKE, B MEIMIIMHCKON T€HETHKE 3TOT
KOH(JIMKT TPUHITUTIOB UMEET Cpasy JBa M3MEPEHUS: WHIWBHUIYyATBHOEC U CEMEHOeE.
ITonxoasl K pa3pelIeHUIO 3THX KOJUIM3WWA MPEeAyCMaTpUBAIOT Pa3HbIE KOHIENTYal-
3allMd OTHOUICHWH MEXAy MpHUHLMIAMHU OnarofestHus U aBToHoMHH. OJHaKO, Kak
OylleT MoKa3aHo B 3aKIFOUYEHWH, MHOTHE MOJIEIH STUYECKOTO PETYIUPOBAHMS MEIH-
KO-TEHETHYECKOTO0 KOHCYJIbTUPOBAHUA MPEINOIaraloT BHECEHHE HOBBIX ACIEKTOB

CMBICTIA B KJIFOYEBOM OMOATHUYECKUI KOHIIENT aBTOHOMHUK®.

Cneuml)mca TCHETHYCCKHUX JAaHHbIX

Ho mepex Tem kak HayaTh pacCMOTpPEHHE NMPUHIMIAIHCTCKHX JHUCKYCCHI,
HE0OXOMMO MPOSICHUTH CHEU(UKY CaMOTo TpeMeTa ITHIECKOTO PeryIHpOBaHII —
reHeTndyeckor mHpopmarmu. KirroueBoil ee XapakTepUCTUKON SBISIETCS ee mepenada
MOTOMKaM MHIUBHJA. ['eHeTHYeckre OCOOCHHOCTH YelIOBEKa C BBICOKOW BEpPOSTHO-
CTBIO YHACIJIEZIOBAHBI UM/EI0 OT OMOJIOTHYECKUX POJUTENCH U MOTYT OBITh YHACIIEHO0-
BaHbl TIOTOMKAaMH. A CXOJHBIC HACJIEICTBCHHBIC NPU3HAKK MOTYT HAOIIOAATHCS
y MOOBIX KPOBHBIX POJICTBEHHUKOB UHIMBUAA. OnpeneneHusi, TaHHbIe TeHETUIeCKUM
nannsiM Coserom Espomnsr (Council of Europe Recommendation No. R(97)5)*
u IOHECKO B konne 1990-x — nagane 2000-x rozoB, B caMoM 0OIIEM BHJIE OTMe-
YalO0T UX OTHOIIEHHE K HACIeICTBEHHBIM/HACIIEyeMbIM XapaKTepHUCTUKaM WHANBHUIA
(International Declaration on Human Genetic data, UNESCO).

Onpenenenue, nanHoe B O01EeM peryiaMeHTe 3allUThl IEPCOHANBHBIX JaHHBIX
EBponeiickoro Coro3a noJuepKHBaeT, YTO TEHETUYECKHE JaHHBIC SBISIOTCS Pe3ylib-
TAaTOM aHaJlInu3a OMOJIOTMYECKOro o0pas3lia M OJHO3HAYHO MOTYT OBITh NPUUYUCICHBI
K MepcoHa bHbIM daHHbIM (usndeckoro jauna (EU General Data Protection Regula-
tion, Art. 4 para 13)°. Takxe B ONpesICICHUN CONEPKUTCA BAKHOE YTOYHEHHE, YTO

3 TIpo6iemMa B3aMMOOTHOIIEHHUI OHOITHYECKOTO M MPABOBOTO PETYITHPOBAHUS B cpepe METHIMHCKON TeHe-
THUKH, HCCOMHCHHO, 3aCIy’KUBACT JACTAJIbHOI'O paCCMOTPCHUS B OTIIEJII;HOﬁ Hy6III/IKaIII/II/I. HOSTOMy B HaCTOsA-
I.Ileﬁ CTaThC OTa TEMaA HE IMOJYYacT CaMOCTOATEIILHOI'O pa3sBUTHUA, IIPU 3TOM aBTOPbI, OTTAJIKUBAsACH OT IMPUBEC-
JCHHBIX HUXKE PE3YJIbTATOB, INTAHUPYIOT IIPOJOJIKUTH pa60Ty B OTOM HaIIpaBJICHUU.

4 Council of Europe (CoE) (2008). Explanatory report: Additional protocol to the convention on human rights
and biomedicine, concerning genetic testing for health purposes. Ethics. 30(5). 435-439. CETS 203 — Hu-
man Rights and Biomedicine (Protocol), 27.X1.2008.

5 [Tonuoe omnpeneneHue U3 IEPeBOa STOTO JOKYMEHTA HAa PYCCKHH A3BIK BBINILAMT CJIELYIOIIUM 00pa3zoM
«nog TCpMUHOM “IeHeTHYCCKHEC ,I[aHHI)Ie” IOHUMAKTCA NEPCOHAJIBHBIC JaHHBIC, KaCarolUeCs yHacJIeaA0BaH-
HBIX HUJIN HpHOﬁpeTeHHLIX TCHETHYCCKUX XapaKTCPUCTUK (1)I/ISI/I‘<IGCKOFO Jina, KOTOPbIC MPEAOCTABIIAIOT YHHU-
KaJIbHYIO I/IH(bOpMaL[I/IIO o (bH?,PIOJ'IOFI/II/I WM 3I0pOBLE YKa3aHHOT'O (1)1/131/1‘{601(01“0 Jiiga U KOTOPLIC ABJIAIOTCA
pe3yjabTaToOM, B 4YaCTHOCTHU, aHaJIU3a OHOJIOTHYECKOT0 o6pa3ua COOTBETCTBYIOLIETO d)HSPI‘{eCKOFO JIALa».
(OO6muit permaMeHT 3alIUTHl IEPCOHANBHBIX AaHHBIX EBponeiickoro coro3a (Ilocranosnenue EBpomeiickoro
Coroza 2016/679). Ilep. ¢ aHri., HeM., moi., ¢p. nox pen. C. Bopounkesuua). JJocrymnHo: http://base.garant.ru/
71936226/1h93¢134b90c6071b4dc3f495464b753/ (nara obpammenus: 01.12.2020).

BIOETHICS AND LAW 201


http://base.garant.ru/71936226/1b93c134b90c6071b4dc3f495464b753/
http://base.garant.ru/71936226/1b93c134b90c6071b4dc3f495464b753/

Lesuenxo C.IO., [lIxomosa E.M. Bectauk PY JTH. Cepust: FOprmmueckue Hayku. 2021. T. 25. Ne 1. C. 198-213

TeHETHYECKHEe OCOOEHHOCTH HE BCErZla OKA3bIBAIOTCS YHACJEJIOBaHBI OT POAUTENIEH
UH/IMBUJA, HO MOTYT OBITh NIPHOOPETEHBI UM, TO €CThb BO3HUKHYTh B XOJ€ OMOJIOIHU-
YecKOM XM3HM opranu3ma. OJHAKO M 3TO OIpEeJesIeHHE HEJb3s HA3BaTh IOJHBIM
C TOYKH 3pEHMs €ro UCIOJIb30BaHMs AJIs IPEJOTBPALIEHUS STUKO-IIPABOBBIX PUCKOB,
CBSI3aHHBIX CO COOpOM, XpaHeHHeM, OOpabOTKON M pasriIalieHHeM TeHETHYECKUX
JaHHBIX. ABTOPBI perjaMeHTa MOJYEPKUBAIOT, YTO 3TH JaHHbIE «PACKPBIBAIOT YHU-
KaJbHYI0 HHPOPMAIUio 0 (GU3MOIOTHH WIIH 340POBhE uenoBekay. OnHako o6paboTka
9TUX JAHHBIX [103BOJIET MOJIY4YUTh MH(OPMAIMIO 00 3THUYECKOW MPHUHAMIE)KHOCTU
WH/MBUA, €ro/ee OMOIIOTHYEeCKOM POJICTBE M MPOUCXOXKICHUH, BKIIIOYAs, HAIIpUMep,
(bakThl 0 OIU3KOPOJICTBEHHBIX Opakax WM MHIIECTe cpeau ero/ee mpeakos (lzhevskaya,
2015). HecaHKIIMOHMPOBAaHHOE PACKPHITHE ATUX CBEJICHHWH, HANpPSIMYIO HE OTHOCS-
mmMxcs K OMOMEIUIIMHCKUM XapaKTePUCTHKaM JIMIA, TAKKEe MOXHO MPUYHCIUTH
K HapymeHUsIM 0€30MacHOCTH IePCOHANBHBIX JAHHBIX.

Kpome Toro, renernueckue 1aHHbIE HE BCETJa CBUIETEIBCTBYIOT TOIBKO O TeE-
KYyILIEM COCTOSHUH 37I0pPOBbsI HHIMBH/A, HO TTO3BOJISIIOT OLEHUBATh PUCKH BOSHUKHOBE-
HUS PsAZia IATOJIOTHH ¥ BO3MOYKHBIE PEAKLIMKM Ha IPUMEHEHUsI JIEKapCTBEHHBIX CPEACTB.

Wrak, reHeTnyeckre JaHHBIE UMEIOT JBE CIEHU(PHUECKHE YepThl, KOTOpPHIE
Ipo0OJIeMaTU3UPYIOT OOpallleHue ¢ HUMU. Bo-iepBbIX, UX MHTEpIpETALUs MOKET II0-
POINUTH 3HAHUE O 3HAYMMOM JUIS MHAMBHIA NMPOUUIOM (4aCTO HEU3BECTHOM JUIS HE-
rO/Hee) UM O BO3MOXXHOM OTAAJ€HHOM OynyuieM. Bo-BTOpbIX, reHeTH4ecKue JaH-
HbIE 00JIaAI0T CEMEHHBIM XapaKTEePOM.

Wnmoctpanuei cio)kKHOCTH 3TUKO-IIPABOBOM peryIaMEHTalMU OOpallleHus C re-
HETUYECKMMH JaHHBIMU MOXET CITy’KHTh OTCYTCTBHE €IMHOTO PEryJHUpPOBAHUS y KPYII-
HEeHIero XpaHwinila reHeTHYecKol nHpopman — MexXTyHapoIHOM 6a3bl TaHHBIX
HYKJICOTUAHBIX mocienoBarenbHocTeil (International Nucleotide Sequence Database
Collaboration). Bxoasmue B Hee OMOOaHKH PYKOBOACTBYIOTCSI HALIMOHAJIBHBIM 3aKO-
HOJIATETILCTBOM IIPH cOOpe, XpaHEHUH U Tepesiaye TeHeTHUeCKUX AaHHbIX. Cama ke
CeTh CIIY>KUT TOJBKO MH(POPMAIMOHHOW IUIONmaaKoi (xocrom) ux obmena (Karsch-
Mizrachi, Takagi, Cochrane, 2018).

HpOﬁJ’leMLI CJeJ10BaHUA OCHOBHBIM NNPHHIUIIaAM OHOITHKH

B cBs131 ¢ 0003HaYEHHBIMH BBIIIE OCOOEHHOCTSIMH F'€HETHYECKHUX JTAaHHBIX PEry-
JATUBBI OMOITUKH, HA OCHOBE KOTOPBIX JODKHO NMPOUCXOAUTH B3aUMOACHCTBHE MEXTY
BpAuOM U MAIMEHTOM, OKa3bIBAIOTCS HE BHITIOTHUMBIMU B TIONTHOM Mepe. [lox atumu pe-
TYJISITUBAMH UMEIOTCs B Buay copmynupoBanubie T. buuammom u J[x. Yunapeccom
YeThIPe OCHOBHBIX IMPUHIUIIA MEAUIIMHCKOW STHKH, CTaBIINE KIACCHUECKUMU: TIPHH-
LU «HE HABPEM», IPUHIIMII «IeJail 01aroy, MPUHINT yBaKEHUS aBTOHOMHH Talld-
eHta u npuHIUn crpasemmmBoctu (Beauchamp, Childress, 2013). ITo3xe oxu ObLTH
JIOTIOJTHEHBI TaK Ha3bIBaeMBIMU «TIpHHIMTaMH Kemmay, pa3paboTaHHBIMH B XO€ HC-
CIIEIOBATENILCKOTO TpOeKTa EBpoKOMHCCHH, a UMEHHO MPUHIMIAMHU JOCTOWHCTBA,
[IEJIOCTHOCTH | ySI3BUMOCTH denoBedeckoit muunoctu (Rendtorff, Kemp, 2000).

OcranoBumcs nojipoOHee Ha TpaHc(hOopMaul OMOITUIECKHUX ITPUHIIUIIOB B PaM-
KaX MEeIMKO-TeHETHUECKOTO KOHCYJIbTHPOBAHUSI.
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Ilpunyun «ne nagpeou»

Wrak, onpenenuM, KOMy U B KaKMX CHTyallUsX MOXET ObITb HaHECEH Bpen?
C oaHOI CTOPOHBI, BpPEJ MOXKET ObIThb HAHECEH HEKOMIIETEHTHBIMU JIEHCTBUAMU CO
CTOPOHBI MEIUIIMHCKOrO IMepcoHana (HEKOPPEKTHOE MPOBEJEHHUE JAUArHOCTUYECKUX
IpoLelyp, HEBEPHAsl HHTEPIPETALUs MOTYIESHHBIX pPe3yJIbTaToB), C APYroi CTOPOHBI,
HEYMEHHUEM B JJOCTYIHOH (popMe coOOLIUTh YenoBeKy HH(DOPMALIUIO O €ro 340POBbE,
BO3MOXKHBIX PUCKAX U T.[I., @ TAKXKE BBICTPOUTH JOBEPUTEIBHBIE OTHOLIEHUS C MallU-
eHTOM. [IoMMMO 3TOro NpUHLMII «HE HABPEAW» MOXKET HE BBINOJIHATHCS IO MPUYU-
HaM, HE 3aBHCALIMM OT Bpauya: B CUTyallUM HEKEJIaHMs MalHeHTa COOOILUTH POJ-
CTBEHHMKaM MH(OPMAIMIO O HAJINYMU FeHETHUECKUX M3MEHEHHH Bpad CKOBaH Ipa-
BOBBIM 3allPpETOM Ha pasIiialleHne UHGOPMaIUK, COCTABISIONIEH BpaueOHyIO TaiiHy,
YTO MOKET IMPUBECTH K HACTYIJICHUIO HEOJIArONpPUSATHBIX MOCIEACTBUH, BIUIOTH 10
CMEPTHU JPYTHUX YIEHOB CEMbH, KOTOPBIE TAKXKE SBIISAIOTCS HOCUTENIAMH MyTaluu. Ta-
KUM 00pa3oM, Mbl CTAJKHUBAeMCs C NMPUHIUIMAIBHO HOBOM JmiieMMOH, TpeOytolei
OCMBICJIEHHUS U BBIPAOOTKU MO3ULIMY, KaK JIeHCTBOBATh Bpauy B CUTYallUU HEXEJIaHUs
NalyeHTa coood1aTh poJACTBEHHUKAM O HAJMYUM F€HETHUECKOW MyTalluu, U C TOYKU
3peHUs 3TUKH, U C TOUKH 3PEHUS IIPaBa.

Ipunyun «denait 61az20»

[MpuHnmn «aenait 61aro» TpancHOpMUPOBAJICS HA TPOTSHKEHUN HCTOPUU de-
JIOBEUYECTBA, HAXOIUIICS B 3aBUCHMOCTH OT MOPAJIbHBIX YCTOEB OOIIECTBA, & TAKKE OT
YPOBHS Pa3BUTHS MEAUIIMHCKOW HAYKU U MPAKTUKU. CII0KHOCTh peau3alliy JaHHO-
ro MPHUHIMIA B CUTYallUl T'€HOJIUArHOCTHUKU O0YyCIOBICHAa HEOOXOIMMOCTBIO OIpe-
JeNieHnst, 0 OJlare Kakoro cyObeKTa UAeT peub: 0 OJjiare manreHTa, HermoCcpeJACTBEHHO
oOpaTHBIIErocsi B TeHETUYECKYIO Jab0paTopuio, WM, HapUMep, 0 Oyare ero po/-
CTBCHHUKOB, UJIN O6HICCTBa B HCHOM? B HACTOANICC BPpEMSA HE BbI3BIBACT COMHCHUS,
410 OJIaro MHAMBUAA JOJDKHO CTOSATH BBIIIE OJara oOIIecTBa B LIEJIOM, YTO 3aKperuie-
HO B psJie MEKIYHAPOAHBIX JOKyMeHTOB’. OJHAKO BOMPOCH COOTHOIIEHHS Grara
nanmyeHTa U €ro poOACTBECHHHUKOB MNpPHU MEIAUKO-TCHETUYCCKOM KOHCYJIbLTUPOBAHUUN
HaXOJISITCS B HACTOSIIEE BPeMsI BHE ITUKO-TIPABOBOTO PETyTHPOBAHHS.

Ilpunyun aemonomuu 1uuHOCMU

CYH_[HOCTB 9TOr0 IpUHIUIIA 3aKIHOYaCTCA B TOM, 4YTO JIMYHOCTH OGJ’IHI[aeT
CBO6OI[Oﬁ H IMPpaBOM Ha CaMOOIIpCACICHUC, B TOM YHCJIC IIPAaBOM Ha PACIOPAXKCHUC
CBOEHM KU3HBIO U 300POBbBEM. B CUTyallun MCIUIIHUHCKHUX I/ICCJ'ICI[OBaHI/II\/'I HHUKaKHe

6 B YaCTHOCTH, BO BTOpOfI CTaTheC ((KOHBGHHI/II/I O 3alIuUTe IpaB U JOCTOMHCTBA YCJIIOBCKA B obacti 6I/IOMC,I(I/I-
IIUHBI. KOHBCHI WA O 6I/IOMeZ[I/IL[I/IHe U IpaBax 4€JIOBEKa» rOBOPUTCH, YTO «MHTEPECHI U Guaro OTJACJIIBHOT'O YCJI0-
BCKa NPEBAJIMPYIOT HAa UHTEPECAMU 06IJ_ICCTBa WM HAYKW» (KOHBGHLII/IYI 0 3alIMTE MpaB Y€JIOBEKA U YCI0BEYC-
CKOT'O JIOCTOMHCTBA B CBSI3U C IPUMEHEHUEM JOCTIDKEHUH OMOJIOru 1 MequLUHbL: KOHBEHIMS 0 MpaBax 4elo-
Beka U Ouomenuuune (ETS N 164) (3axmouyena B r. OBbeno 04.04.1997) (¢ usm. ot 27.11.2008). docrymnHo:
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/164 (nata o6pamenns: 01.12.2020).
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BMEIIATEJIbCTBA HEJb3sl IPOBOIUTH 0€3 Cornacus MalUeHTa, a TaKXKe MalueHT UMeeT
[IPaBO HE 3HATh O COCTOSHUM CBOErO 340pOBbsi. OTMETUM, UTO MPUHATUE TOTO WIU
MHOTO PELICHUs NAllMEHTOM 3aBUCUT OT MHOTUX (DAaKTOPOB, OJTHUM U3 KOTOPBIX SIBJISI-
eTcs JIOCTH)KEHUE IPUBEPKEHHOCTU K JICYEHHUIO, KOMILJIAGHTHOCTH OJarojaps Bbl-
CTPOEHHOMY AMAjJOry MEXJy BpauyoM M HauueHToM. JloBepuTenbHbIE OTHOILEHHS
MEX]ly YKa3aHHBIMU CyOBEKTaMHU HEBO3MOXKHBI 0€3 MPe0CTaBICHUS MIPABIUBON HH-
(opmanuu Kak co CTOPOHBI Bpaya, TaK U CO CTOPOHBI MmanuenTa. Ha npaktuke npuH-
IIUI aBTOHOMHUH pEaM3yeTcsi MyTeM NOANHUCAHUS HH(OPMHUPOBAHHOTO COTJAcus,
B KOTOPOM yKa3aHbl LIEJIM NMPOBOJUMBIX MaHMITYJISILUM, 00bEKT 3a00pa, BO3MOKHbIE
PHCKHU IIPH NPOLIETYPE U3bATUs OMoMaTepuana, Crocoobl odecreueHust KOHPUIAESHIH-
aJIbHOCTH, NOPAJOK OT3bIBa coryacus U T.4. [IpaBuino HHGOPMHUPOBAHHOIO COTIACHS
MOJpa3yMeBaeT HEOOXOAMMOCTb IOIY4EHHUS! NMUCBMEHHOIO COIVIacUsl OT MHalUMeHTa
WK €rO 3aKOHHBIX IPEACTaBUTEIECH Ha OCHOBE MIPEABAPUTEILHOIO MOIYyYEHHUs HEOO-
XOAMMOM U J1I0OCTaTOYHOM MH(OpMAIMK B CUTYyallul BMELIATEIbCTBA B IICUXO(pU3UYe-
CKYIO 1IEJIOCTHOCTb Y€JIOBEKa B T€PANEBTUUECKUX W/MIM 3KCIIEPUMEHTAIbHBIX LENSIX.
Kak 0bu10 OYEepKHYTO BBbILIE, (UK TeHETUYECKOH HH(POPMALIUU 3aKITI0YAETCs
B TOM, YTO €€ HOCUTEJIEM SIBJISIETCSl HE OJMH KOHKPETHBIN YEIIOBEK, a BCA CEMbs, OJI-
HAKO Ha JIAHHBI MOMEHT pa3paboTaHa TOJbKO (OopMa MHAWBUAYAIEHOTO MH(DOPMU-
POBaHHOI'O COIVIacHsl, HE MpeArNojaramonas HU MPeJBapUTEIbHOIO COTJIaCUs POA-
CTBEHHMKOB Ha IPOBEJECHUE I'€HETUUECKOI0 TECTUPOBAHMS, HU COOOIEHHS UM O IO-
Jy4eHHBIX pe3yabrarax (Bryzgalina, et al., 2018).

Ilpunyun cnpaseonusocmu

OTOT NPUHIMII 03HAYAET BO3MOXKHOCTh PABHOTO JAOCTYIA K T€HETUUECKOMY HUC-
CIIe/I0OBaHMIO, 00ECTIEYUTh KOTOPBI MOKHO TOJIBKO B paMKax IPOrpaMM rocyaapCTBEH-
Horo 37paBooxpaneHus. B cratee 51 @3 Ne 323 ot 21 nHos6ps 2011 «O6 ocHoBax
OXpaHsl 370p0Bbs rpaxaad B Poccuiickoit denepanymy nNepedrciIeHsl CUTyaluu, Koraa
MEIMKO-TeHETUIECKOe KOHCYJIbTHPOBAHNE MOXKET OCYILECTBISATHCS O3 B3UMAHUS IIjIa-
ThI, OZIHAKO OHU CBS3aHbl UCKIIFOUYNUTEIILHO C BOIIPOCAMU IUIAHUPOBAHUS CEMBH, MPETY-
NPEXICHUST BO3MOXKHBIX HACJIEACTBEHHBIX U BPOXICHHBIX 3a00JICBAHUI y IMOTOMCTBA.
Bo3MOXHOCTD TONMydeHust OeCIIaTHON KOHCYJIBTAllMd W IMPOBEICHUS TECTHPOBAHUS
B JPYTUX CIy4YasX B 3aKOHE HE MPEAYCMOTPEHBI, UTO HE MO3BOJISIET PEATM30BaTh MPHH-
LI CIIpaBeTMBOCTH B mojiHOM Mepe (Romanovskaya & Bezrukova, 2014).

Hpuuuunbl ueaocmunocmu, yazeumocmu, 00CmouHCcmea

[Tpuniunel, pa3paboTaHHBIE B XO0Jl€ MCCIIENOBATENILCKOr0 MpoekTa EBpoko-
MHCCHH, aKTyaJIbHbI JIJId MCI[I/IIII/IHCKOﬁ TEHCTHUKHW HC MCHCC, UEM UIA JPYrux o00ma-
cTel MeauuuHbl. [IpUHIIMN JOCTOMHCTBA YeJIOBEKa MOMYEPKHUBAET OCOOBIM CTaTyc
4eJI0BeKa, OTACISIOIIErO €ro 0T OCTANbHBIX OMOJIOTHUECKUX BHIOB. B pamkax mpuH-
LIUMa IEJOCTHOCTH YTBEPXKAAETCS, YTO MEJULUMHCKHE MAHUIYJSALUUA HE JOJKHBI
MPUBOJUTH K MOTEPH CaMOUAEHTU(HUKALUY INYHOCTH, a TAKXKe MOJUEPKUBACTCS, YTO
MOMHUMO OHOJIOTHYECKOTO aclekTa 3a00sieBaHNs HEOOXOJUMO YyUUTBIBaTh OCOOCHHO-
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CTHU 61/10rpa(1)m1 YCJIOBCKA, €ro mnepeKuBaHusd, MaMsATb O 3HAYMMBbBIX KU3HCHHBIX CO-
OBITHSX. HO,I[ YA3BUMOCTBIO, C OJIHOM CTOPOHBI, TIOHUMACTCA OCO3HAHUC KOHCHYHOCTU
JKHU3HU U €€ XPYIIKOCTH, Tpe6y}0LueI"4 npeaAcCJIbHO BHUMATCIbHO OTHOCUTLCA K JTFOOBIM
MaHUITyJISIUAM, OPOBOAUMBIM HaJl YCJIOBCKOM. C I[perfI CTOPOHBLI, Pa3BUTHUEC MCIU-
OUHBI, B TOM YHUCJIC MCHHHHHCKOﬁ IFCHCTUKH, HAIIPABJICHBI HAa YBCIMYCHUEC IPOOOJI-
JKUTCIIBHOCTHU XKU3HHU YCJIOBCKA C COXPAHCHHUEM €€ Ka4yeCTBaA. BOBpCMSI BbISIBJICHHAA
FeHeTI/I‘-IeCKI/I-O6yCJ'IOBJ'I€HHa$I KapaAuoOMHUOIaTusd U IOJIYUYCHHUEC HeO6XO}II/IMOFO JIcuc-
HUA TO3BOJIICT ITAIIUCHTY B OHpeﬂeHeHHOﬁ CTCIICHU MNPCOJAOJIETL OIPaHUYCHHOCTDH
CBOEH KHU3HH, O6y0]’[0BJ’IeHHy}0 OCOOEHHOCTSIMH T€HETHYECKOIO CTaTyCa 4YCJIOBCKaA,
TEM CaMbIM JICJIasad €ro MCHCC YA3BHUMbIM.

OO0uuii B3rusa Ha KOHQPJIMKT NPUHITUIOB 0J1ar0/IesIHUSI 1 AaBTOHOMM U

Beimie 6111 paccMOTpeHBbI TPOOJIEMBbI IPUMEHEHUS KaXKI0r0 OMOITHYECKOTO
MPUHIUNA B OTAEIBHOCTH. OHAKO HauOoJee CII0KHBIE KOJUIU3UH, «allopuu OMOITH-
KH», B PAMKax 3TMYECKOM pErIaMeHTalud MEINKO-TeHETUYECKOr0 KOHCYJIbTHPOBA-
HUS BO3HUKAIOT B CUTYaIUsIX, KOTAA CIEIOBAHUE OJHOMY IPUHIUITY IPSIMO MJIH KOC-
BCHHO MPOTHBOpEUHT ciepoBaHuto npyromy (Biesecker, 2001). Yame Bcero takue
MIPOTHBOPEYHsT HAOIIOAAIOTCS MEXy OpUEHTAlel Ha OyiaroiessHue U OpHeHTanuen
Ha aBTOHOMHUIO manueHTa. CTOJIKHOBEHHE 3THX NPUHIMIIOB HECHEIM(PUIHO AT Me-
JULUHCKOM T'€HETHUKH, OJJHAKO MMEHHO B paMKaX 3TOH 00JacTH MEAUIMHBI OHO MO-
KET MIPOUCXOAUTH Cpa3y B JABYX IUIOCKOCTSAX. Bo-mepBbIX, yBaxkeHHE aBTOHOMUH T1a-
LIMEHTa MOXKET MPOTUBOPEUHUTH JOCTIKCHHUI0 MaKCHMalbHOrO Onara Juis 3TOTO ke
uHAMBUIA. BO-BTOpBIX, COOMIOAEHNE MEIUIIMHCKON TaliHbl, IPOJAUKTOBAHHOE MPHUH-
LIUIIOM aBTOHOMHUH, MOXET HE IPOTUBOPEUUTH Oarof€siHUI0 B OTHOIIEHUH KPOBHBIX
poAcTBeHHUKOB nanueHTa. CyTb 3TUX KOJUIM3UH OyJIeT pacKphiTa B IByX CIEAYIOIINX
pa3zmenax cratbd. OJHAKO Hepes 3TUM HEOOXOIMMO KOCHYThCs Oosee (hyHIaMeH-
TaJIHBIX JUCKYCCHM 00 OTHOIIEHUSX ABYX HMPUHIMIIOB: ONarofiesiHusi U aBTOHOMUHU.
B coBpemenHoi1 OnosTHKE Hapsay ¢ MPOOIEMON CIeI0BaHMS STUM NPUHIUIAM B paM-
KaxX KOHKPETHBIX MEJUIIMHCKUX MPAKTHK aKTUBHO 00CYXKIAI0TCS M BOIIPOCHI Iepece-
YEeHUH U MPOTUBOPEUHNH MEX Ty COAEpKaHUEM ITUX MPUHIIUIIOB.

W3pamnbckuii cnenuanuct no o6uostuke llnomo Kosn npeanoxui 10BoIbHO
MPOCTYI0 CXEMY, CHCTEMaTH3UPYIOILYI0 (yHAaMEHTaIbHbIE AUCKYCCHM 00 aBTOHO-
muu u Onaronesiauu (Cohen, 2018). O mpeIoKUI TPU MOJESTH OTHOIICHUS MEKITY
9TUKO-TIPAaBOBBIM COJAEPKaHMEM ITUX NPUHLUUIOB. COIJIacHO NMEpBOH, OuUCKpemHou
Modenu, 3HaYEeHUs! IPUHIUIIOB OarofiesiHusl 1 aBTOHOMUH MOJHOCTHIO HE3aBUCHMBI.
To ecTb MOXKHO AenaTh 0yaro, He OPUEHTHPYSICh HA ABTOHOMHIO TMAIMEeHTa, 1 Ha000-
poT. CyTh mpo0seMbl, TAKUM 00pa30M CBOJUTCSA K YCTAaHOBJIEHUIO UEPApXHUM NPHH-
LUIOB JUIl KOHKPETHOrO THUHa cuTyauui. Tak, MEHee KOMIETEHTHBIE MAaI[EHTbI
HYXJIAI0TCS B OPUEHTAIMU Bpada (KOHCYJIbTaHTA) Ha NPUHLUN OsaronesHus, 6oiee
KOMIIETEHTHBIE MPEINOUTYT OOJBIINH aKIEHT Ha aBTOHOMHM — COOJIIOJICHUH HX
IpaBa IPUHUMATh CAMOCTOSATENIbHbIE PEIICHHS.
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Bropas, noryouckpemnas mooens, npeanonaraeT yueT 0JHOTO NPUHINIA IPU
clieloBaHUM Apyromy. Bo MHOrom cienoBaHHe 3TOW MOJEIM 3aUMCTBYET METOMBI
COIMAJIBHOTO MOATAIKUBaHUS («NUAQYE»), OpHEHTUPOBAHHBIC HA STHYECKUE YCTAHOB-
Ku «mbeprapuanckoro narepHaiusma» (Thaler, Sunstein. 2008). Ctpemurcst Kk Mak-
CUMM3aLuy 6yara Juis NaUeHToB C Y4eTOM MX aBTOHOMHUU MOJKHO, CO3/1aBasi BOKPYT
HUX «apXUTEKTypy BbIOOpa». Hampumep, B pamkax mnporpaMm mnpoQHIaKTHKU
HanboJee pacpoCTPaHEHHBIX 3a00I€BaHUI MOKHO PacChUIaTh JIFOASM ITPUTJIAIICHUS
Ha METUIMHCKUN OCMOTpP C yCTAHOBJEHHOW naTtoil m BpemeHeMm. [Ipemmomnaraercs,
YTO MHOTHM OYZET Jierde MoceTUTh KIMHUKY, YeM CBSI3BIBATHCS C HEH pajd OTMEHBI
WK TiepeHoca BU3UTa. IHBIMU cI0BamMU, OMIIKMs, TPEAToaranas JOCTHKEHHE MaK-
CHUMaJIbHOTO OJara, ycTaHaBIMBAeTCS Kak BBIOOp Mo ymomyanuio. Ilpu stom nwmio
uH(GOpPMHUpYETCA U 0 JPYTUX BO3MOXKHOCTSIX.

B Tpetbelt, neouckpemmnoii moodenu, aBTOHOMUS U OJarojiesHue paccMmaTpu-
BAIOTCsI KaK HEOOXOMMBbIE YCIOBUS OCYyILECTBIeHHs Apyr Apyra. C ofHOM CTOPOHBI,
HUKTO HE MOKET 3HATh IEHHOCTH M MPEINOYTEHHs MAI[EHTOB Jy4Ylle HUX CaMHX.
To ectb 61aro oCyIiecTBUMO TOJIBKO Yepe3 OpHEHTAlMI0 Ha aBToHOMUI0. C apyroif
CTOPOHBI, /Ui MEIUIMHBI XapaKTEePEeH Al CUTYaIMii, B KOTOPBHIX BO3MOXHOCTH pea-
JM3aliY aBTOHOMUH OKa3bIBAIOTCS HEMPO3payHbIMU. Peub WeT B TOM YHCiie O Hamu-
€HTax C OTCYTCTBHEM HJIM HapyIIEHUEM CO3HAHUSI.

JlaHHast MOJIeTIb, KaK U JUCKPETHAs, TO3BOJISIET OTAATh OJHO3HAYHOE IEePBEH-
CTBO OJIarofessHUIO WM aBTOHOMHH, HO YK€ He M3-3a OOJIBIIEr0 IEHHOCTHOTO 3HAYCHUS
OJIHOTO U3 MPHUHIIUIIOB, @ UCXO/S U3 MEXaHHKHU OCYLIECTBICHNS 00OMX MPHHIIUIIOB.

Bnaro, ABTOHOMHUSA U MHAUBUAYAJIBbHOC IIPABO HE 3HATH

B uenom tpu mogenu Kosna MoryT ObITh IOMEIIEHBI B OOIIMN KOHTEKCT TOJIHU-
THYECKHX, TIPABOBBIX M ATUUECKHUX /1e0aTOB O COOTHOLIEHHUSX CBOOOBI BEIOOpA M cripa-
BEUTMBOCTH, pealM3yeMOl dYepes3 HalpaBlICHHOE Ha OJlaro BHEIIHEE BMEIIAaTeIIbCTBO
(Kymlicka, 2001). OnHako B KOHTEKCTE COBPEMEHHBIX, BEICOKOTEXHOJIOTUYHBIX, METU-
[IMHCKUX MPaKTHK JaHHbIEe MPOOJIeMbl BOSHUKAIOT B 0CO0OM Kittoue. Tak, B HHIUBHTY-
ATPHOM M3MEPEHNHU KOH(IIMKTA OJIaroJiessHis 1 aBTOHOMHUHU TIPOTHBOPEUUS BO3HHUKAIOT,
B OCHOBHOM, BOKPYT IpaBa HE 3HATh — HE IOJy4YaTh MEAUIMHCKYI0 HH(OpPMAIIIO
0 cobcTBeHHOM reHoMe. Jluckyccuu 00 3TOM mpaBe 00peTaroT 0co00e 3HAUYCHUE B CBETE
MepBOH U3 BBIJCICHHBIX B Hadale 0COOCHHOCTEH TeHEeTHYECKUX JAHHBIX: MX OTHOIIE-
HHE K OyaymieMy ux obiagaresneii Wik K HeM3BECTHOMY I HUX MPOLIIOMY.

C opmHOI CTOPOHBI, «aBTOHOMHS MpEJIoNaraeT WHPOPMHUPOBAHHE O TOM,
YTO pa3yMHBIH yenoBek (reasonable person) xoresn Obl 3HAaTh B JaHHBIX 00CTOSITENb-
CTBax, CJIEI0BATENBHO, 51 00s13aH ObITh nponHpopMupoBan» (Rhodes, 1998). Takas
00513aHHOCTH Bpaya MPeIOCTaBUTh WH(POPMAIUIO MPEANOIaraeT co CTOPOHBI MaIH-
eHTa 00S3aHHOCTH 3HATh O HACJIEJCTBEHHBIX PHCKaXx. B To ke BpeMs aBTOHOMHSA
MaIeHTa MOXKET Mperoarath U MpaBo HE 3HATh O HACJIEICTBEHHBIX PUCKaX, 3a-
KperuieHHoe KoHBeHIMM O TpaBax 4enoBeKa U OMOMETUIIMHE M PACKPBITOE B OTHO-
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HIEHUH K MEIUIMHCKON FeHEeTHKE B mocieayomux koMmmeHnTapusax Cosera EBpornsl
K 5TOMY JIOKYMEHTY .

«[IpaBo He 3HAaTH» OOBIYHO 0OCYKIAACTCS MPUMEHUTEIHHO K TaK Ha3bIBAEMBIM
«CIy4alHBIM HaXOJKaM» — TO €CTb K TOH MH(OpMaIy, KOTopas He KacaeTcs Mpe-
MeTa [EPBUYHON MEIUKO-TEHETUYECKOM KOHCYIbTaluu. «CilydaliHble HaXOAKW» MO-
I'YT CBUJETEIBCTBOBATh O TE€X HACJIEICTBEHHBIX PUCKAX, KOTOPbIE HE MOIJIHU MPEIO-
JOKHTH MAIMEHT WIK Bpady-TeHETHK MUCXOJI U3 aHAIM3a POJIOCIOBHON MaluenTa. 3a-
YacTyI0 BaJMIMPOBAHHBIE CPEJCTBA CHIKCHHMS TaKUX PHUCKOB IOKA HE CO3/aHbI, HO,
ucxons U3 O0ImMX OMOMEIMIIMHCKUX 3HAHWH, CUMTAETCs, 4TO OOIIMe H3MEHEHUS
B 00pase KU3HU CIIOCOOHBI 0Ka3aTh HEKOTOPOE BIHMSHUE HA 00YCIOBICHHbBIE HACIIE-
CTBEHHOCTBIO INMATOJOrMYECKHe IMpolecchl. Bmecre ¢ Tem obmamanue Takoi uHGOp-
MaIed MOXKET OBbITh ISl JIMIA HEeXKENaTeIbHBIM, UCXOs U3 TOTO, YTO aKTyalbHBIN
NICUXOJIOTHUECKUH yIIepO OT ee MOJyuyeHHUs MOXKET ObITh OOJblle MOTEHIMAIbHOTO
Onara ot ee ucnoab3oBanus (Andorno, 2004).

EBponeiickass 1 amepukaHckass Npo(ecCHOHAIbHBIE acCOLUallUU Bpaueii-
TEHETHKOB 0-Pa3HOMY CMOTPAT Ha 3THUYECKOE PEryJIMPOBAaHHE BOIPOCA O «CIIydai-
HBIX HaXOJKax». AMEPHUKaHCKasi KOJIJIETHs] MEIUIIMHCKOW TeHETUKN U TEHOMUKHU CUH-
TaeT, 4yTo 0Jaro MalnMeHTOB, UX POJACTBEHHHUKOB MO3BOJISIOT COOOIIATh HE3AMpPOIICH-
HYIO TTalMeHTaMu WH(POPMAIMIO O BO3MOXHBIX reHeTHdeckux puckax (Green et. al.,
2013). To ecTpb nmenath 3TO MO YMOJYAHUIO — €CIIM MAIIMEHTOM HE BBIPAKEHO HEXe-
JaHue 3HaKOMHTHCA ¢ atumu ceenenusiMu (ACMG Board of Directors, 2015). Espo-
neiickoe oOIIECTBO MEIUIMHCKON M€HETUKH, HAIIPOTUB, NIPUAEPKUBAETCs Oosee pe-
CTPUKTHBHOIO nojaxoja. Ero pexomennanuu mpeanonararorT o0OCyxAeHUE ¢ MalueH-
TOM TOJIBKO Y3KOT'O CIEKTpa FeHETHUECKUX BApUAHTOB, Ubsl CBSI3b C HACJIEICTBEHHbI-
MU maToyiorusiMu xopoimno usydena (Matthijs et. al., 2016).

Psn eBpomelickux CrenMamiucToB MO OMOATHKE paccMaTpUBAIOT 00s3aTEIbHOE
COOOIIIEHNE HE3aNmpOILICHHONW T'e€HETHYECKOH HH(pOpPMAlMyu HIM €€ COOOLIeHHE 10
YMOJTYaHHIO KakK (OPMYy «TEXHOJOTHYECKOTO TMaTepHAIN3May. Takoe yIuemIIeHne
«TIpaBa HE 3HATBHY OHU CBSA3BIBAIOT C MPOU3BOJILHBIM CY)KEHHUEM MOHSATHH pallOHAb-
Horo BbiOopa u Oiara (Saelaert et. al., 2020). B camom kpaitHeM ciiyyae Takas JOTHKa
MO3BOJISIET OCYIIECTBUTH TO, YTO HE MPEAyCMaTpUBaeT HU oJHa U3 Mozeneit Kosna —
OTOX/IECTBJIEHUE IIPABUJIBHO OCYILECTBICHHON aBTOHOMUNY ¢ 0€30rOBOPOYHBIM IIPU-
HATHEM JII000M MEIUITUHCKOM MMOMOIIH KaK HaWIy4Illel cTpaTerun J0CTHKeHus Oara.

Bnaro, ABTOHOMMS U CeMeHHbI| XapaKTeEP TreHETHYECCKUX JTAaHHbIX

B cBsi31 co BTOpOIi U3 BBIJICNICHHBIX B HaYaJle CTaTb 0COOEHHOCTEH reHeTnde-
CKUX JAHHBIX — MX CEMEHHOTr0 XapakTepa — BO3HMUKAET JIPYrol aclekT ITUKO-TIPaBo-

7 Council of Europe (CoE) (2008). Explanatory report: Additional protocol to the convention on human rights
and biomedicine, concerning genetic testing for health purposes. Ethics. 30(5). 435-439. CETS 203 — Hu-
man Rights and Biomedicine (Protocol), 27.X1.2008.
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BBIX KOJUIN3UI. ABTOHOMUS KOHCYJIBTUPYEMOIO MOXKET IIPOTUBOPEUUTH BO3MOKHOCTH
7enaTh 0J1aro ero KpOBHBIM POJCTBEHHHKaM. Bo-niepBbIX, HEOOXOAUMOCTH POHHPOP-
MHUPOBaTh WICHOB CEMbU O BO3MOXHOCTH HAJIMUUS y HUX HACIIEICTBEHHBIX PUCKOB,
Kak [PaBUIIO, JIOXKUTCSI HA IUIEYH KOHCYJIbTUPYEMOro. Bo-BTOpbIX, B paMKax HCIIOJIHE-
HUSI 3TOHM 0043aHHOCTHU MALMEHT HE MOXKET MCIIOJIb30BaTh «IIPABO HE 3HATHY U PUCKYET
CTOJIKHYTBCS CO CTUTMATH3alleil CO CTOPOHBI WIEHOB CEMbH. DTHUECKHE PEKOMEH 1a-
UM TPOPECCHOHATIBHBIX MEJUIIMHCKUX COOOIIECTB Pa3HBIX CTPaH 3a4acTyIO MPOTUBO-
peyar Apyr ApYyry B IUIaHE NPUBEP)KEHHOCTH ABTOHOMHUH MAlMeHTa WIM HMHTEpecaMm
cembu. Hanpumep, pexomenaauu ['epMaHCKoOi accounany Bpauei sIBHO yTBEprKaa-
10T IPUOPUTET MEPBOIL 1aske MPU FEHETUUECKOM KOHCYJIBTUPOBAHUM: «MHTEPEC TPETh-
UX JIMI HUKOT/Ia HE JIOJDKEH NepeBEIINBaTh 3aMHTEPECOBAHHOCTH Bpayda B OJIaronoiry-
unu narmenta»®. B To ke BpeMs GpPUTAaHCKHE PEKOMEHIAIMH O KOH(HIEHIIMATLHOCTH
B MEJIUIMHCKON IPaKTUKE MPEAINOaratoT HaJIMuUe y MalUeHTa «COJIUMAAPHOCTH C JpY-
I'MMH 4ieHaMH ceMbi». OHHU e pPEeKOMEHIYIOT Bpady-T€HETHKY IOIBITaThCS HaIps-
MYIO WIN Yepe3 CeMEHHOTo Bpaya BBIITH Ha KOHTaKT C TEMU YJIEHAMH CEMbU KOHCYJIb-
THPYEMOT0, KOTOPbIE MOTYT HAXOAUTLCS B Ipymme pucka’,

Jpyroii BapuaHT 3THUYECKON KOJUIM3WHA BO3HHUKAET, €CIU B PEUICHUE O Bapu-
aHTaX MUHHMH3ALUN HACJIEACTBEHHBIX PUCKOB MOTYT OBITH BOBJICYEHBI APYTHE Uiie-
HBl CEMbH — KaK IPaBWJIO, POAMTENHN NalueHTa. EBponelickoe KapauoiIorudeckoe
00IECTBO PEKOMEHIYET MPOBOAUTH FCHETHUYECKYIO TUArHOCTUKY PHCKOB CHHApPOMA
yUInHeHHoro uHTepBana QT u karexoJaMUHEPrH4ecKol MoIuMopdHOH XKeTy10uKo-
Boii Taxukapauu HaumHas ¢ 10-12 ner (Charron et al., 2011). O6ocHoBaHME TaKOTO
pelleHNs] HEKOTOpblE Bpauu-TeHETUKU BUJAT B TOM, YTO HauMHAas ¢ 12 jeT ety yxe
JOCTAaTOYHO KOMIIETEHTHBI, YTOObI MPUHUMATh PELIEHHE O COOCTBEHHOM Oyayllem
(Hein et al, 2015). C apyroii croponsl, EBporneiickas accormanus mo HapyieHUsM
CEpIICYHOT0 pUTMa, SBIISIOMIASCS YacThlo EBpomneiickoro KapAanoiIoruiyeckoro oouie-
CTBa, PEKOMEH/yeT MPOBOIUTH TaKylO JMAarHOCTHKY KaK MOKHO PaHbINE, YTOOBI KaK
MOJKHO paHbliie ObLIM MPEANPUHATH MEPHI 10 MPO(PUIAKTHKE Pa3BUTHS YKa3aHHBIX
3abosneanunii (Ackerman, 2011).

Takum o6pa3om, npodeccroHaIbHbIE PEKOMEHIAIMN OTJINYAOTCS B3I AaMU
Ha COOTHOILICHNE aBTOHOMHHM MAalMeHTa M HEOOXOJUMOCTH JenaTh 0jaro Ajs maru-
€HTa U €r0 CEMbH, a TaKXKe MPUBEPKEHHOCTHIO Pa3HBIM aCHEKTaM CaMOW aBTOHOMUH
nanueHTta. B pamkax o030pa pa3iuyHBIX MOAXOAOB K MEIUKO-TE€HETHUECKOMY KOH-
CYJIbTHPOBAHHIO HEMEIKHE crenuaiuctel no 6uostuke Kpucruan Jlenk u JleGopa
@®poMMenba BBIAEIAIOT YEThIPE STHUKO-TPABOBBIX MOJENH, PErVIAMEHTUPYIOIINX
KOMMYHHKAIIMIO O HACIIeICTBEHHBIX pHckax u 3aboneBanusx (Lenk, Frommeld,
2015). B pamkax mepBOil W3 HUX BO TJaBy yIJia MOCTaBIEH MPUOPHUTET aBTOHOMHH

8 German Chamber of Physicians [Bundesarztekammer, BAK] (2011). (Muster-) Berufsordnung fur die in
Deutschland tatigen Arztinnen und Arzte [Rules of Professional Conduct]. Kiel: [s.n.].
9 German Chamber of Physicians [Bundesarztekammer, BAK] (2011). (Muster-) Berufsordnung fur die in
Deutschland tatigen Arztinnen und Arzte [Rules of Professional Conduct]. Kiel: [s.n.].
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MAllMeHTa U €ro MpaBO He 3HATh O HACJIEACTBEHHBIX PUCKAaX WM HE pas3riiailaTh Mo-
JTy4eHHYI0 HH(POPMAIHIO IPyTUM WieHaM ceMbd. BTopas Mozens nmpeamnosiaraer, 4To
JMarHOCTHKA U JIEYEHHE HE PErIaMeHTHPYEeTCs UCKIIOYUTENIbHO aBTOHOMUEH IMalu-
€HTa, CyObEKTOM MEIUIMHCKUX MPAKTUK CIYXHUT CeMbsl U Bpad 00s3aH 3a00TUTHCS
O COBOKYITHOM 37I0pOBbE CeMbH. TeM caMbIM Bpay-r€HETHK HE OTJIMYACTCS OT APYTHX
Bpayeil B TOM CMBICJIE, YTO MEKAY HUM U CEMbEH MalleHTa Kak Obl 3aKIIOUCH Hellu-
canHblii joroBop (family covenant). B pamkax tperweit monmenu (the joint account
model), rHaoGopoT, momgdepkuBaercsi crenuduKa MeIUKO-TeHETHIECKOr0 KOHCYIbTH-
poBaHusl, 00yCIOBICHHAs CEMEHHBIM XapaKTepoM reHeTuueckoi nHdopmanuu. B stoit
CBSI3U y WIEHOB CEMbU €CTh IIPABO B3aUMHOI'0 JIOCTYINA K T€HETHYECKUM JaHHBIM IPYyT
Jpyra, 4To B MPaKTUYECKOM aCMEKTE CXOXKe C 3a00TOi 0 37J0pOBbE CEMbU KaK LIEIOCT-
HocTU. YeTBepTas MOJIeNb MpenoaracT cCoueTaHue Mpapa MalMeHTa He 3HaTh O CBOMX
TeHETHYECKUX PHCKAaX C BOBJICYCHHEM OCOOBIX SKCIEPTHBIX KOMUCCHH I MHPOPMHU-
pOBaHHUS WICHOB €ro CEMbH O HEOOXOJUMOCTH INPOWUTH N€HETHUYECKYHO IMArHOCTHKY.
Taxue npouenypsl npexycMoTpensl B goknane Cosera EBponsl, NOSCHSIOIIEM OJIO-
xeHust KonBeHIuM o npapax uesioBeka U Ouomenuiyye. B paMkax ux oCyIiecTBIeHUs
KOMMYHHKaTHBHBIE PE3yJbTaThl MOTYT OBITh JOCTUTHYTHI IOMHUMO B3aUMOJICHCTBUS
Bpaya M rnamuenTa. Penenre 00 HHPOPMHUPOBAHUH WIEHOB CEMbH, BXOSIINX B TPYIITY
pHCKa, MOXKET OBITh NMPUHITO «KOMIIETEHTHBIM OPraHOM» (MEKANUCLUILIMHAPHON KO-
MaHI0} 3KCIEPTOB), a CaMO MH(GOPMHUPOBAHUE OCYILECTBICHO KOMaH/I0 MEJUATOPOB.
B cootsercTBUM ¢ 3TMMH Mozensamu JIeHk 1 PpoMMenb]] pacCMaTpUBAIOT ye-
ThHIpE BapuaHTa KOMMYHUKATHBHBIX CTPaTE€ruil B yCIOBHAX, KOTAA OOLIHOCTBH Iieieit
Y B3aMMHasl COIVIACOBAHHOCTH JICUCTBHI Bpaua-TeHeTHKa 1 nanuenta (adherence u con-
cordance) BBITVISIIAT HEJOCTIXKUMBIMU. B paccmarprBaeMoM uME Kasyce 68-1eTHsist ma-
[IMEHTKa C JUAarHOCTHPOBAHHBIM HACJIEICTBEHHBIM HETIOJIHUIO3HBIM KOJOPEKTaIbHBIM
pPaKoM OTKa3bIBaeTcs UH(POPMHUPOBATH CBOIO CECTPY M €€ JIeTell 0 BO3MOXHBIX HAcClea-
CTBCHHBIX pHCKaX HM3-3a JaBHero cemeitHoro koHduukra (Lenk, Frommeld, 2015).
B pamkax mepBoi 3THKO-IIPaBOBOW MOJENIN KOHCYJIBTAHT-TEHETHK OECIpPEeKOCIOBHO
MPUHUMAET OTKa3 MALMEHTKU U He MpeANpHHUMAET danbHelmmx aeiictuil. CorsacHo
BTOPOIl — NpUBIIEKAET [ICUXOJIOTa IS yJIaXHUBaHUs ceMeliHoro KoH(paukTa. B pamkax
TpeThell — MPEayNpeXaacT MAlUeHTKY Mepes] MPOXOKISHUEM I'eHeTUIeCKOH Anarto-
CTHKH, YTO PE3yJIbTaThl MOTYT ObITh COOOIIEHBI €€ KPOBHBIM POJCTBEHHHKaM Oe3 ee Be-
noma. CoriacHO 4eTBepTOi MO — MCTOYHMKOM MH(OPMAIMU O HACIEeICTBEHHbIX
pHCKaX Ul POJICTBEHHHUKOB IAIIMEHTKH BBICTYIAIOT MeauaTopsl. [IpriMenenne mepBoit
MOJIeM BOOOIIIE HE BBITTISIUT perieHreM 1npodiemsl. OHAKO U OCTaBILUECS TPH MOJIE-
mu Jlenka n @pommenbaa MOryT ObITh MCTOJIKOBAHBI KAaK ITOJYMHEHUE WX MOJHOE I10-
IJIOILEHNE aBTOHOMMU TIallUeHTa opHeHTauuei Ha 6iaronesHue. [Ipu 3Tom Takas Tpak-
TOBKa MCXOJWUT U3 NOHMMAaHWs aBTOHOMUM KaK He-BMEIIATeNbCTBA U aOCOIIOTHOIO
yIpaBieHus 1000 nHpopmanueit o cede. OnHAKO Takoe MOHUMaHNE aBTOHOMUH SIBHO
MPOTUBOPEUUT €€ CII0KHOMY U MHOTOKOMITIOHEHTOMY XapakTepy, HOI4epKHYTOMY pa3-
paboTYMKaMu 3TOro OMOATHYECKOro peryisitusa, buuammom u Yuigpecom, B Gornee
no3aHeM u3fanuu «[Ipuniunos 6rnostuku» (Beauchamp, Childress, 2013:107).
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3akmiouenne. HoBble aclieKThl ABTOHOMIH NMAIMEHTA

OmnucanHble B MPENbIAyIINX JIBYX paslefiax OMOATHYECKHE KOJUTU3MH T03BO-
JSIFOT BHECTH HOBBIE aKLIEHTHI B COZICPYKaHUE MPUHIIMIIA aBTOHOMUH HanuenTa. 1 3to
KOHLIENTyaJbHOE O0OTallleHHe OTBEYAeT 3aMbICIy CO3/aTeleld YeThIpeX OCHOBHBIX
MIPUHIAIOB OMOATUKU. ABTOHOMHSI HEM3MEHHO TpEIIoiaraeT HeJUPEKTUBHBIN Xapak-
Tep B3aUMOJIEHCTBHS ¢ manueHToM. OCOOCHHO BaXKeH OH B paMKaX KOHCYJIbTUPOBAHUS
0 TeHETHYECKUX PUCKAX, MMOCKOJIBKY He (DOPMHUPYET y MAIMEHTa )KECTKOr0 HeraTUBHO-
IO CLEHApHs Pa3BUTHS COOBITMH M MHUHUMH3HPYET BO3MOXKHBIA TCHXOJOTHYCCKUI
ymiep6 (Lerner et. al., 2014). OqHako HEMPEKTHBHBIN XapaKTep KOHCYJIBTUPOBAHHS HE
JIOJDKCH TIOHMMAThCsl HA KaK He-BMEIIATeNIbCTBO, HM KaK HEOOXOAUMOCTD peIjiarath
MAMeHTy Ha BBIOOP BCe Bo3pacTaroiee uncio omuii (Schupmann et. al., 2020).

CoBpeMEHHBIC TEMITbl Pa3BUTHS OMOMEIMIMHCKHUMX M HH(OPMAIIMOHHBIX
TEXHOJIOTHI TAKXKe KpalHE OCJIOKHSIOT PEeaTM3alui0 aBTOHOMUU B OTHOILICHHH T'eHE-
TUYECKOW MH(POpPMAIMU KaK CJICIOBAHUE BCEMH aKTOPaMH COTJIACOBAHHOIO C Tallu-
€HTOM CIIeHapusl XpaHeHus, 00paboTKH 1 oOMeHa 3Toi nHpopmanmenn. OgHAKO STH
K€ TEXHOJIOTHH, HA000POT, 00JIErYaloT pealn3aliio aBTOHOMHUH KakK MpaBa KOHTPO-
IUpoBaTh obpaiieHue ¢ renernueckumu qanusivu (Clayton et. al., 2019).

[Tpu 3TOM CceMeiiHbIl XapakTep reHeTHYECKUX JaHHBIX BOBCE HE 00S3aTENbHO
JIeTIaeT CEMBIO €IMHCTBEHHO BO3MOXKHBIM CYOBEKTOM TAKOTO KOHTPOJIsl. TpeThs u uet-
BepTasi 3TUKO-TIpaBoBbIie MojienH Jlenka u @pomMmenbaa Kak pa3 Mo3BOJSIIOT 00OUTHCH
MIPOCTO TMPH3HAHHEM IIPaB WIEHOB CEMbH UMETh JOCTYI K TeHETUYECKUM JaHHBIM HH-
nuBHIa. BMecTe ¢ TeM CeKTp BO3MOXKHOTO MCIIONIB30BAHUS 3THX JaHHBIX JUIS YJICHOB
CEMbHU MOJKET OBITh 3HAUMTEIBHO OOJee y3KUM, YeM JIJIsl CaMOTo 00JIaaTesns 3THX J1aH-
HbIX. OIHAKO PaBEHCTBO JNOCTyHa K MH(OpPMALMK O HACIEACTBEHHBIX PUCKAX MOXKET
CTaTh BaKHBIM ATUYECKUM PETyJSTHBOM MEIMKO-TEHETHUYECKOTO KOHCYJIBTHPOBAHMS,
0COOCHHO B YacTH OOECredeHHs TaKOro JOCTyNa B HHTEpecax MalMeHTOB-IeTeH
(Goldenberg, 2019). Takoii paBHBIH JOCTYIT MOXET ObITH OOECIICUCH TOJBKO B YaCTH
KJIMHUYECKHX aCTHEKTOB TeHETUYECKOW MH(MOPMAIMH, IPH 3TOM PETyJIHPOBAHHE 3TOTO
BOIPOCAa MOKET MOHUMATKCS KaK IMOMCK OaJlaHca MEXy aBTOHOMHUEH MalueHTa U aB-
TOHOMHEH (2 HE TOJBKO OJIaroM) ero/ee KPOBHBIX POJICTBEHHUKOB.

[IpakTrky, oGecriednBarOIe PaBEHCTBO IOCTYIIA, PAa3BUBAIOIINECS B paMKax
TaK Ha3bIBa€MOM «CeMEMHON T€HOMMKH», UHOT/IAa yKe COJEp)KaT MEXaHU3Mbl pa3pe-
nrenust ouostnueckux koyummsuit (Gilbar & Barnoy, 2020). Hexotopsie u3 Takux me-
XaHU3MOB MOTYT CIYXXHTh MCTOYHHKOM HOPM STHUYECKOTO PETYJIMPOBAHHS B MEIH-
IIUHCKOU I'€HETHUKE.
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AnHoTanus. PaccMarpuatorcst IpoOneMbl peryIMpoBaHus TE€HETHYECKUX HCCIEI0BaHUM, BO3-
HUKarolue Onarogaps crenuduke 3Toi 00nacTH 3HaHUSA, TJI€ UCCIIENI0BAHUE MPAKTUUECKH HEOTAEIUMO
OT JieueHUs OOJILHOTO, a IO3HABaTeJbHbIE MIPAKTUKU COEAUHEHBl ¢ Pa3pabOTKOM U BHEAPEHHEM HOBBIX
TEXHUYCCKUX yCTpOI‘/’ICTB, METOOUK U TEXHOJIOTUH B 3HAYMTEILHO 6OJ'ILIHCI7I CTCIICHU, YEM B IPYTUX 06na-
CTSIX YEJIOBEUECKOM JCATCIIBHOCTH. HpO6HCMLI peryJmpoBaHnsl '€HETUICCKUX I/ICCJ'le)IOBaHI/Iﬁ aHaJIN3Hu-
pyrorcs B KoHTeKkcTe kKoruenmu X. Hosotas! u [1. TecTsl, BBIOENSIONIEH TPH r'yMaHUTAPHBIE TEXHOJIOTHN
CTAHIAPTH3ALMH, TTOCPEACTBOM KOTOPBIX OCYLIECTBISICTCSI KOHTPOJIb HAll Pa3BUTHEM 3HAHMS O T'eHax.
K 4ncny 3TUX Tpex TEXHOJIOTHH OTHOCSATCS 3aKOHOJATENbCTBO, yIIPaBIeHHE TUIIA governance 1 OHO3THKa,
a 3¢ PEeKTUBHOCTb UX B3aUMOJIEHCTBUS OOBABIAETCS HEOOXOIUMBIM U JOCTATOYHBIM YCIOBUEM YCIIEIIHO-
IO pa3BUTUS MOJIEKYJIIPHO-TEHETHUECKUX HayK. B cTaThe mocieqoBaTeabHO paccMaTpPUBAIOTCSA BCE TPH
TEXHOJIOTHH, BBUIBIAIOTCS cHelMHKa U TPYJHOCTU UX PEAIN3alllid B COBPEMEHHON POCCHICKOM Hayke,
OLCHUBAIOTCA NMEPCIICKTUBBI I'CHETHUICCKUX I/ICCJ'[CJIOBaHI/Iﬁ HUCXO0d U3 BHCAPCHUSA BBINICHA3BAHHBIX TCX-
Homoruii. Ocoboe BHUMaHUE yIeIsieTCs] HHCTUTYIIHOHAM3AINH STHYECKNX KOMHUTETOB KakK 3JIeMEHTa CH-
CTEMBI PETYJIMPOBAHMS T€HETHIECKHUX HccaenoBaHnil. OOOCHOBBIBAETCS TE3HUC O TOM, UTO ITHUYECKHE KO-
MUTETHI JOJDKHBI BBICTYIIATh HE B KAUECTBE CTPYKTYPbI, CIIOCOOHON OCYIIECTBIIATH JIUIIL KOHCY/IbTaTHB-
HBIE W PEKOMCHJAaTeNbHbIe (QDYHKINH, a B CTaTyce WHCTHTYTA, OOBEAHHSIONIET0O HOPMOTBOPUECKYIO,
YIPaBIEHUECKYIO U JKCIEPTHYIO (QyHKIMU. C yCIeXoM B PELICHUU 3TOH 3a7audl CBSI3BIBACTCS CIOCOO-
HOCTb POCCHHCKOTO 00IIeCcTBa M TOCYAAPCTBA IIPOTUBOCTOSATE OONBIIIM BEI30BaM COBPEMEHHOCTH.

KnioueBble c/10Ba: TeHETHYECKHE HCCIIEIOBAHNS, PETYINPOBaHUE, IPABO, YIIPaBiIeHHe, OU0d-
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Abstract. The paper deals with the problems of genetic research regulation stemming from
the peculiarities of this area of knowledge where research is practically inseparable from patient treatment,
and cognitive practices are connected with the development and implementation of new devices, method-
ologies, and technologies to a much greater extent than in other areas of human activity. The issues of ge-
netic research regulation are analyzed in the context of the concept suggested by Helga Nowotny and
Giuseppe Testa distinguishing three human technologies of standardization through which control over the
development of knowledge about genes is exercised. These three technologies are law, governance and bi-
oethics, and the efficiency of their interaction is declared a necessary and sufficient condition for the suc-
cessful development of molecular genetic sciences. The paper examines all the three technologies one by
one, identifies the specifics and difficulties of their implementation in present-day Russian science, and as-
sesses the genetic research prospects assuming the implementation of the aforementioned technologies.
Particular attention is paid to institutionalization of ethics committees as an element of the genetic research
regulation system. Substantiation is provided for the thesis that ethical committees should act as an institu-
tion combining rulemaking, management, and expert functions rather than as a structure capable of per-
forming advisory and recommendatory functions only. The ability of the Russian society and state to with-
stand the grand challenges of our time is associated with the success in solving this problem.
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BBenenne

Hoselimme noctmxeHust B 0071aCTH T€HETHKH JEaeT 3Ty OTpacib Hay4dHbIX
3HAaHUI OJHUM U3 LIEHTPAJIbHBIX HAIPABICHUN Pa3BUTHSA HAYKU B LIEJIOM. A HCIIOJIb-
30BaHME ITHX OTKPBITHHA B MEAMIMHE W PA3JIMYHBIX OTPACISIX MPOMU3BOJCTBA IIpe-
BpalllalOT I'€HETUYECKHUE MCCIIEI0BAHUS B TOUKY c(epy MacCIITaOHOr0 TEXHOJIOruye-
CKOr0 IPOpbIBA, MOCIEACTBHS KOTOPOIO YK€ celdac MPEeBOCXOIAT CaMble CMEIbIe
Hazex bl U oxkuaanus. [Ipu 3ToM MeuTsl 0 GeccMepTry, O TIOJIHOM KOHTpOJIE HaJl de-
JIOBEYECKUM 3/10pOBbEM U M30aBJIECHUU OT TSKKUX HACJIEICTBEHHBIX HEIYIOB uepe-
IOYIOTCSl C OOOCHOBAaHHBIMHM OINACEHUSMM, CBA3aHHBIMH C HOBBIMH BO3MO>KHOCTSIMHU
BMEIIATEIbCTBA OJHUX JIIOJIEH B KU3Hb JPYTUX, HE3aBUCHUMO OT TOr0, KAKOBBI HaMe-
peHus BMemuBaromuxcsa. CTpeMHUTEIbHOE Pa3sBUTHE TEHETUYECKUX 3HAHUM, a TaKKe
CBSI3aHHBIX C HUMH TEXHMYECKHX CPEACTB U TEXHOJOTHH NPH OTCYTCTBHU CBOEBpE-
MEHHOT0 U 3(Q(EKTUBHOTO IPABOBOIO PETYJIUPOBAHUS MOXET, C OJHOH CTOPOHBI,
IIPUBECTH K HAMEPEHHOMY CO3[JaHMIO HOBBIX BUIOB OPYKHUs, a C OPYroi, — CTaTh
HEBOJILHBIM OPY/AMEM MHIAMBHUIYATHHOTO WIH AK€ KOJUIEKTUBHOT'O CaMOYyOUHCTBA.

CoueTtaHne UCKIIOUUTENILHON Ba)KHOCTU NE€HETHUECKUX MCCIEJ0OBAHUN Ul CO-
BPEMEHHOTO OOIIECTBA, a TAKXKE TMOBBIILIEHHON UX PUCKOTEHHOCTH, TPEOYET CO3aHus
CJIOKHOM ¥ MHOTOYpPOBHEBOM CHCTEMbI KOHTPOJISI, KAKOBast MOTJIa Obl CBOEBPEMEHHO
BBIABIIAITH M OLIEHMBATh PUCKM, HE CTAHOBACH IIPU 3TOM IPEMATCTBUEM HU B cdepe
HAY4HOT'O TOMCKA, HU B 00JIACTU TEXHUKO-TEXHOJOrM4YecKux MHHoBauui. Co3naHue
110/I00HOM CHCTEMBI HEBO3MOXKHO 0€3 00beAMHEHHs TaKUX PAa3HOPOIHBIX 3JIEMEHTOB
o0111eCTBa U €r0 HHCTUTYTOB KaK T'OCYAapCTBO, YU€HbIE, GUIOCO(BI, HHTEICKTYabI,
HIMPOKHE CIION 00Pa30BaHHOI 0OIIECTBEHHOCTH.

Hayunblif MeTOx, NIPUMEHABIIUICA NIPU IIPOBEACHUH UCCIEI0BAHUM, pe3yJIbTa-
Thl KOTOPBIX IPE/ICTABIECHBI B HACTOSILEH CTaThe, COEUHAET B c€0€ 3JIEMEHThl CUCTEM-
HOTO, CTPYKTYpHO-(PYHKIIMOHAJIBHOTO, JUCTUHKTHBHO-IECKPUIITUBHOTO, JHUCTHHKTHB-
HO-KOMIIapaTUBHOI'O METOJ0B. L{esIb Hay4HOro 1oKcKa B JaHHOM CIIy4ae — OIpeJerie-
HHE yCIIOBUH 3 (HEKTUBHOrO B3aUMOJCHCTBHS TpeX 0a30BbIX T'YMaHUTAPHbBIX U COLIU-
QJIBHBIX TEXHOJIOTHH, 33/IeHCTBOBAHHBIX B PETYIUPOBAHUN T'€HETHYECKUX HCCIIEI0Ba-
HUIl. ABTOp CTpEMMJICS OCYIIECTBUTH PAllMOHAIbHYI PEKOHCTPYKLUIO U3MEHEHUI
B TaKMX 00JacTsIX 3HaHUA Kak ¢uinocodus, Hayka, MpaBo U ymnpasieHHe. B neHtpe
aBTOPCKOI0 MHTEPECa 0Ka3aIuCh IIPaBOBOE PEryJINPOBAaHHUE MPOLIECCOB TPOU3BOJICTBA
3HaHUHM U MX NPUMEHEHUs, IOPUINYECKOE CONPOBOKICHUE YIPABICHUS 3HAHUSIMU,
(GYHKIIMOHMPOBAHUSA CUCTEM HAyKH W MEJHULUHBI, a TAKXKe N3MEHEHHS B CBSI3aHHBIX
C JaHHBIMM CHUCTeMaMH cepax COLUANTbHON KU3HU.

IIpo6JeMbI NPaBOBOro peryJupoBaHUs] HHHOBALIMOHHOTO PA3BUTHUS
B COBPEMEHHBIX 001IecTBaX

OTKpBITUS U U300peTEeHHs BO BCE BpeMeHa ObUTH CTIOCOOHBI M3MEHHTD JKU3Hb

YCJIOBCKA, B TOM YUCJIC U BCCbMa paaUKaJIbHO. Bes AOIMMMCbMCHHAsI UCTOPUSA YCIIOBC-
YCCTBA, HACUUTHIBAIOMIAA BOT YK€ HEC OJHO TBICAUYCIICTHEC, q)aKTI/I‘IeCKH MMpEACTABIIACT
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co0oif paccka3 00 OCBOGHHWH HOBBIX TEXHOJIOTUH, JOTOJHAEMBIA CBEJICHUSMHU O Tie-
pEMEIIECHUAX TeX, KTO MOCIIeA0BAaTEIbHO IEPEX0IM OT KaMHsI K XkKelle3y, OT JKeJe3a
K Opon3e, oT OpoH3BI K Menu u T.1. JloOaBieHHe K apXeoJOTHYCCKUM HUCTOYHHKAM
MMUCHMEHHBIX CBUAETENBCTB MMO3BOJIMIIO UCTOPHUKAM MPOCIEIUTH CBS3b TEXHOJIOTHYE-
CKOI'0 OTCTaBaHMsI 3THOKYJIbTYPHBIX 00pa30BaHUi ¢ UX MOCIEAYIOIUM BbITECHEHUEM
U uc4Ye3HOBeHHEM. M300peTeHune Koeca Wi NpUpydYeHUe AUKUX KHUBOTHBIX, OCBOE-
HUE OTHS MJIM BbIpallliBaHUE PACTEHUH pacliEHUBAIOTCS CETOJHS KaK COOBITHS, MIPU-
BEJIIINE K paJMKaIbHON TpaHC(HOpPMALMU OOLIECTB BMECTE C UX CTPYKTYpaMu M HH-
CTUTYTaMH, BEPOBAaHUSAMH U LEHHOCTAMU. [Ipu 3TOM 00IecTBa peaKo OKa3bIBAIUCH
[IOJITOTOBJIEHBI K TEXHUYECKUM MHHOBALIUAM, TPEOOBABIIMM CUCTEMHOM MEepeCTPONKU
BCEro *KM3HEHHOIO yKJIaJa, IPUX0/Ja K BIACTU HOBOM 3JIUTHI, (POPMUPOBAHUS HOBOT'O
MBILIUIEHHS ¥ T.11. Ecim 3T0 He moIy4anock, HapoIbl M TOCYAAPCTBA «yXOJMIN C HC-
TOPUUYECKON CILEHbI», @ HA UX MECTE BO3HUKAJIM HOBBIE 3THOKYJIBTYpHBIE 00pa30Ba-
HUSI, STHOTEHE3 M COIIOTeHEe3 KOTOPBIX HEPEIKO ObLT CBS3aH C HOBBIMH BHJAMH Jesi-
TEIIbHOCTH, OPTAaHUYECKH CBA3AHHBIMH C HOBOM TEXHUKON M TEXHOJIOTHUEH.

O TOM, KaKk BHEpBBIC BCTPETUIIN OTKPHITHE T€HOB, XOPOIIO W3BeCTHO. BHauvane
Ka3ajoch, YTO CaMO CYIIECTBOBAHHE T€HOB MPOTHBOPEUUT HEE IBOJIONNUU M YICHHUIO
0 €CTECTBEHHOM OTOOpE Kak ee JBWXKyIlel cuie. [locTeneHHo 3amagHoeBpoIeiickue
U CEeBEPOAMEPUKAHCKUE YUEHBIE CMUPHINCH KaK ¢ OOHApYKEHHBIMH CBOWCTBAMH KH-
BBIX OPIraHU3MOB, TaK U C MPEUIOKEHHBIM UX 00bsicHeHHEM. HerotoBHOCTH 00111€CTBa,
CTPOSIILEr0 KOMMYHHM3M M ONHMPAIOIIErocs MpU 3TOM Ha JUAIEKTUUECKUH Marepua-
JM3M, K IPU3HAHUIO 3KCIIEPUMEHTAIBHO MOATBEP>KJIEHHOIO U TEOPETUUECKH 0OOCHO-
BAaHHOTO 3HAaHMsI O MEXaHU3Max OMOJIOTMYECKON HAacIeICTBEHHOCTH JO0POro 000IuIach
YUCHBIM, 3aHMMABIINMCS MCCIIEOBAHUSAMU B 3TOM oOsactu. 3areM ObUIO HaKa3zaHO
1 BCe O0IIECTBO, /ISl KOTOPOTO YHHUYTO)KEHHE HAYYHBIX IIIKOJI, HIMEBIINX MUPOBOE MPHU-
3HAHUE, IPSMO O3HAYAJIO OTCTABAHUE B OMOJIOTMYECKUX, MEJUIIMHCKHX, CEITbCKOXO035H-
CTBEHHBIX HAayKaxX U KOCBEHHO, — B OPTaHU3allMU BCEH OTEUECTBEHHOM HAYKH.

[Ipouszonuio ymnpouieHHe CUCTEMbl OTHOLIEHHUH MEXAy Hay4HBIM COOOIIe-
CTBOM, BJACThIO0 U 00IIECTBOM. MOXHO Jake CKa3aTb, YTO TaKOE B3aUMOAEHCTBUE
nproOpeno HEKOHBEHIIMOHAIBHBIA M OeccucTeMHbI xapakrep. Cpenu camux yde-
HBIX, HE TOBOPS YK O IIMPOKHUX CJIOSIX OOIECTBEHHOCTH, YTBEPIHMIOCH IpEeCTaBiIe-
HUE O TOM, YTO aJMHHUCTPATOPbI MOTYT, PYKOBOJCTBYSCh NMOJUTHYECKUMHM, (QUIIO-
CO(CKUMU U UACOTOTHIECKUMH COOOpaKEHUSIMH, OTPUIATh JaHHBIC HAYKH M CHIIOH
HaBs3bIBaTh BCeMy OOIIECTBY CBOIO TOUKY 3peHus. Takoil Tun oTHOIIEHUH ObLT Xa-
paKTepeH Ui CpPEIHEBEKOBOTO OOIIECTBAa, B KOTOPOM IIEPKOBb MpPETEHIOBaja Ha
MIPaBO OCYIIECTBIIATH KOHTPOJIb HaJ MHpoBO33peHneM. Ho 3atem, mo mMepe pa3BUTHS
HAyKH U CBOOOJOMBICIIHS, STOT apXauuHbIHA THII COLIMATBHOM PEeTyJISAIUU yCTynaa Me-
CTO COBPEMEHHOMY, H IIEPKOBb OTCTPAHSIACh OT PYKOBOJICTBA YMaMH YYEHBIX U BCeE-
ro obmecrBa. He mperenioBana Ha Takoe pyKOBOJCTBO U CBETCKasl BJIACTb — COO-
CTBEHHO B 3TOM U COCTOsUI Ma)oc 0OIIECTBEHHOr0 ABUKEHUs, UMeHyemoro [Ipocse-
mienueM. Jlrobass Touka 3peHus, BBICKA3aHHAs YYEHBIM, KPHUTHUKOBAJIACHh JIPYTHMHU
yU€HBIMH, U JIMIIb HAYyYHOE COOOIIECTBO CUMTAJIO ceOsl BIIPABE CYIUTh O COCTOSATEIb-
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HOCTH TOM WJIM MHOM TOUYKH 3peHusi. Ho ujieansl 1 IEHHOCTH MPOCBEILEHUSI T0BOIBHO
CKOpO OBbUTM MOCTAaBJICHBI MOJ] COMHEHHE CTOPOHHUKAMU KOHIIETIIMUA COLIUMOKYJIbTYP-
HOW 00YCIIOBIIEHHOCTH HAayYHOTO 3HAHUS, a TAKXKE U UICOJOTHUECKON aHTaKUPOBAH-
HOCTH YYEHBIX. A TIO ME€pe BCTPAaMBaHMS HAYKH B COBPEMEHHYIO SKOHOMHKY, BCE OT-
YEeTJIMBEE CTAHOBUTCS MHCTUTYLMOHAJIbHAS M (PUHAHCOBAs 3aBUCHUMOCTh MCCIIEOBA-
TEJILCKOTO COOOIIECTBA OT TeX, KTO pa3padaThIBAaeT M peasu3yeT MporpaMMbl pa3Bu-
Tusl B chepe Hayku U oOpa3oBaHUA. MeXOy TeM NpPEICTABISACTCS KpailHe BaKHBIM
MOJIEPHU3UPOBATH CUCTEMY OTHOIIEHUN MEXIYy COOOILECTBOM YUYEHBIX, BIACThIO U 00-
[IECTBOM, 0€3 Yero yCrenrHoe pa3BUTHE HalIel CTPaHbl B MOJICKYJISAPHYIO 3pY Mpej-
CTaBIISIETCA HEBO3MOXKHBIM. JTO KaK pa3 TOT CaMbIi Cllydail, Korja pedb HIeT o 00Jib-
LIOM LMBUJIM3ALMOHHOM BBI30BE, OT YCIIEIIHOTO OTBETA HA KOTOPBIMA HAIpsAMYIO 3a-
BHCUT Oyaymiee poccusiH. U pemenue naHHOW MpoOIeMbl BUTUTCS B MOJCPHU3AINN
WHCTPYMEHTOB MPABOBOI'0 PETYJIUPOBAHNSI HHHOBALIMOHHOM JIESITEIbHOCTHIO.

IIpaBo, ynpaBjieHue U OM03ITUKA:
ryYMaAHUTAPHbIE TEXHOJOTHH MOJIEKYJISIPHOI IPbI

Espomneiickue uccnenosarenu X. Hosornsl u /. Tecta ormeuaror, 4ro pery-
JMPOBAHUE PA3BUTHUS TE€HETHKH OCYLIECTBISIETCS] OOIIECTBOM MPU MOMOIIN TPEX CIIe-
[IUATBHBIX TEXHOJIOTHA, KOTOPHIE OHM HA3bIBAIOT T'YMAHUTAPHBIMU TEXHOJOTHUSMHU
cranpaprusauuu (Human Technologies of Standardization) (Nowotny & Testa,
2010:68). ABTOpBI MOAYEPKUBAIOT, YTO OJHA U3 ITUX TEXHOJOTUH — MIPABOBOE pPEry-
JUPOBAHUE MOCPEACTBOM 3aKOHA — HMEET BECbMa JPEBHEE NPOUCXOKACHUE, B TO
BpeMsl Kak JBe pyrue Bo3HUKIM yxe B XX Beke. [lo Muennto X. HoBotHe! u [1. Te-
CTBI, TICPBOI M3 JIByX HOBBIX TYMAaHUTAPHBIX TEXHOJIOTHN CTAaHIAPTH3AINH SBIISETCS
PYKOBOJCTBO (governance), a BTOpoil — OHMO3THKA.

B nanHOM KOHTEKkcTe Te3uc 00 OJHOM JpeBHEM M JBYX HOBBIX TEXHOJOTHUSAX
HyXaaercst B paccMoTpeHun. Cienyer OTMETHTb, YTO THIT COIMAIBHBIX OTHOLICHUH,
KOrJa OAMH YEeJOBEK pPYKOBOJAMT APYTMMM, caM IO cebe sBisercs emie Oosee
JPEBHUM, HEXEJIH 3aKOH M MUCAHHOE MpaBo. /la u aHTHYHOE y4yeHue 00 MHIAMBHIY-
albHOM OJlare, Ha3BaHHOE APHCTOTENIEM 3TUKOM, HE MOXKET CUUTATHCS TAKUM YK HO-
BbIM. Ho k cepeanne XX Beka 3TH BUJbI A€ATEILHOCTH ACHCTBUTEIBHO MOIBEPIIUCH
TEeXHOJIOTM3allMM M TPEBPATWINCh B TEXHOJIOTHUH, MOJOOHBIE MPOU3BOACTBEHHBIM
TexHonorusM. [Ipexnae BaacTb OJHUX JIOAEH HaX APYIMMHM O3Hayajla BO3MOXHOCTh
OTJaBaTh MpPUKa3bl U TPeOOBATh MOBUHOBEHUS — OHA ONMUpPaJach Ha MCKYCCTBO IO-
BeseBaTh. CerosiHs pyKOBOJACTBO T'OCYJapCTBOM (KopHoparuei, oOuecTBoM) — 3TO
MepapXuuecKl BBICTPOSHHBIM M TEOPETUYECKH OOOCHOBAHHBIM MEXAaHHU3M B3aMMO-
JEHCTBHS aIMUHUCTPATOPOB U SKCIIEPTOB PA3HOTO YPOBHS, COCAMHSIOMINNA MTPUHIIN-
bl KOOPAMHAIMM W CyOOpIMHAIINH, OOECIEUMBAIOMIMN yINpaBlIeHHEe HE TOJBKO
JIOABMH, HO U 3HaHueM. He ciydaliHO TepMUH «governance» NEpeBOAST KaK «KOp-
MOPAaTUBHOE YNPABICHUE» WM MPOCTO KaK «YIPABICHUEY.

To4YHO TakMM e PE3yJbTATOM TEXHOJOTM3ALNN COLIMOIYMAaHUTAPHBIX HayK,
a TaKk)Ke MHTETPAlUU JIeYeOHBIX M TIPaBONPUMEHHUTENBHBIX MPaKTUK B XX BEKe crana
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O6103THKA. AKTUBHOE BHEAPEHHE B IPOLETYPHl 00CIEOBAHUS U JEUYEHHs] OOJIBHBIX
MOCJIETHUX PEe3YyJIbTATOB PAa3BUTUS €CTECTBO3HAHUS M TEXHUKM IOCTABUIIO Iepe]] 00-
IIECTBOM BOIIPOCHI, IIOUCK OTBETOB HA KOTOpBIE MOTPEOOBAIN MHTETPALMM TIPEXKIIE
000CO0JIEHHBIX cep YeTOBEUECKON AEATENbHOCTH: (GUIOCOPHH, TEOJIOTHH, OHOIIO-
MM, MEAULIUHBI, TpaBa. OTINYUTENBHON OCOOCHHOCTBIO 3TOM HOBOM ()OPMBI 3HAHUS
ABJISIETCSl HEOOXOJMMOCTD IIUPOKOT0 Y4acTUs B €€ JESITeIbHOCTH I'yMaHUTapUeEB, 10-
JUTUKOB M IUPOKUX cioeB obmmecTBeHHOCTU. [Ipu sTom X. HoBotHs! u 1. Tecra ot1-
MEYarT aKTUBHYIO MHTErpalnio OMOITUKHM B PHIHOYHBIE OTHOIIEHUS U JaXKE€ Ha3bl-
BAIOT €€ YHHMBEPCAJIbHOI BaJIIOTONH Ha COBPEMEHHOM «IJI00QJILHOM PBIHKE MOPAJIN».
3aKkoH Kak (opMa peryyisluu JeHCTBUTEIbHO ObLI U3BECTEH C HE3aNaMSATHBIX Bpe-
MEH, a yIpaBJIeHUE TUIa governance, Kak 1 OMO3THKa, POKAAETCS BO BTOPOM MOJIO-
BuHe XX Beka. X oTnuunTensHas 0COOEHHOCTH 3aKIIOYAeTCs B TOM, YTO BCE TPH
[IPEICTaBICHHBIX THUIIA YEJIOBEUYECKOM AESATEIbHOCTU — 3aKOHOTBOPYECTBO, IPUHS-
THE PEIEHUI U BBIHECEHHUE CYXKIECHUM — HEe MOTYT PEIUTbh HU OJHOM 3a7a4M MpaBo-
BOT'O PErYJIUPOBAaHUS N'€HETHUYECKHUX MCCIEN0BAaHUI OTAEIBHO APYT OT JIpyra.

HoBnle Cyﬁ'beKTl)I U HOBBIE 00BEKThI HOPMOTBOPYECTBA: POKACHUEC 6n0npaBa

ITouemy coBpeMeHHOE MPaBO JOIKHO OBITH MOABEPTHYTO MOJAEPHHA3LUH YIS
TOTO, YTOOBI ATOT IPEBHHUM PETYIATOP MOT APPEKTUBHO BBHITOIHITH BO3JIOKECHHBIA Ha
Hero ¢ynkionan? [Ipexxae Bcero noTomy, 4To peryaupyemMble 00bEKTHl M OTHOLICHUS
HE MOTYT OBITb PACCMOTPEHBI 3apaHee, He TOBOPs YK O NPOTHO3UPOBAHMM CUTYALHH,
B KOTOpPOH MOXKET OKa3aTbCsl UCCIIeloBaTelb. B MpOTUBHOM ciiydae peub OyneT UaATH
0 3ampeTax, KOTOpbIE CIENIal0T HEBO3MOXKHBIM JIt000€ JBIkeHHe Brepea. OnacHOCTb Ta-
KOT'O Pa3BUTHS COOBITUH OTYETIIMBO OCO3HABAJI OCHOBOIOJIOKHUK OT€YECTBEHHON OHO-
stuku M. T. ®ponos. Kak ormeuaror I'.JI. benkuna n C.H. Kopcakos, «I1.T. ®ponos
IpeaocTeperan OT paclpoOCTPAHEHNUS IPABOBBIX PErjlaMeHTaii Ha (PyHAaMEHTAIbHYIO
HayKy, B KOTOpOi cB0OOJja MOKMCKA HE JIOJDKHA HCIIBITHIBATH BHEIIHHE OTPAHUUYCHHS,
YTO MOKET 3aTOPMO3UThH (DyHIAMEHTAIbHBIC HCCIICOBAHUS B HAYKaX O )KU3HHU M YeIo-
Beke. MiBan TumodeeBud npeiaran 0ojee pa3yMHBIH 1MOIX0/1, OOHAPYKUBAIOIIHIA Ty-
MaHHUCTHYECKHE UMIIepaTHBHI B camoii Hayke» (Belkina & Korsakov, 2008:21-22).

Heo6xonumocTs HOBOTO MOAXOMAa K HIEE PEryJIMPOBAaHUS OCO3HABANIACH HE
tonbko W.T. @ponoBeiM, K CIOBY CKa3aTh, CO3JABLINM JJI 3TOTO OTIEIbHBIM Hay4-
HO-HCCIIeIOBATEIbCKHI HHCTUTYT — MHcTUTYT venoBeka PAH (Pronin, 2015). ITpu-
MepHO B 370 ke BpeMs B.C. CrenuHbIM ObIT IpeAioxKeH OecTpereIeHTHBINA I 0Te-
YECTBEHHOM HayKH Hay4HO-UCCIIEI0BATENbCKUN NIPOEKT, ITIaBHON MHHOBAIMENH KOTO-
poro ObUIO0 00BETUHEHNE HAYYHOTO 3HAHMS U LIEHHOCTEW B paMKaXx IMpeIOKEHHON
Wncturyrom ¢punocopun PAH xoHuennuu noctHekjgaccudeckoil Hayku. Peus yxke
HE OTPaHMYMBAJIACh MEXAUCIUILIMHAPHOCTBIO WM HOBBIM CUHTE30M (PUI0CO(CKOro
Y 4YaCTHOHAYYHOT'O 3HaHUs. JIaHHBIA CHHTE3 y)Ke He OrpaHHYUBaeTCsl 00JacThI0 OHO-
9THKH, HO NpETEeHAyeT Ha TI00albHBIN 3mHcTeMojIorudeckuil cratyc. ['maBHO# Le-
JbI0 OOBABIIAIOCH OPraHUYECKOE COCIMHEHNUE HAyKU U IIEHHOCTEH B €AMHYIO CHUCTe-
MY, OCHOBOM KOTOPOW BBICTYyITIaJla COBPEMEHHAs KyJIbTypa, KOTOpas, COTJIACHO 3TOU

BIOETHICS AND LAW 219



Iporcunencrkuii B.H. Becrank PYTH. Cepust: IOpunmueckue vayku. 2021. T. 25. Ne 1. C. 214-231

KOHLENINK, TPAKTOBAIACh KaK KyJIbTypa TEXHOT€HHOW IMBWIN3ALMU. «AKTHBHOE
oOHOBJIEHHE TIpenMeTHOU cpenabl, — oTMmeuaeT B.C. CtenuH, — NPUBOAUT K YCKO-
pAroIMMCcS TpaHCHOPMAITHSIM COITMATBHBIX CBSI3CH JIFO/IeH. B TeXHOTEHHOW ITUBUIIH-
32U HAyYHO-TEXHUYECKHH MPOTrpecc MOCTOSHHO MEHSET TUIIBI OOIIEHHs U (OPMBI
KOMMYHMKAIUH JIFOACH, B HEH Ha MPOTSKEHUU JKU3HU OJHOIO MOKOJIEHHS MOTYT pa-
JMKaJIbHO TPaHC(OPMUPOBATHCS CUCTEMA COLMANBHBIX CBSI3€H, BUIBI JEATEILHOCTH,
UX CPECTBA U LIEHHOCTHO-IIeJIeBbIe CTPYKTYphD» (Stepin, 2000).

TexHorenHas: HUBUIN3ALUS NIPECTABIISAETCS IMBIIIN3AIMEN 0cOO0ro TUIIA: OHA
pOKII€HAa HOBEHUIIEW TEXHHKOW, B TO BpEMs KaK IPEXKIE LUBWIM3ALMS BBICTyIAna
[JIABHBIM MCTOYHUKOM CO3/IaHMsI HOBOM TEXHHMKH. Te€XHHKa U TEXHOJIOTHUS, Yy4aCTBYIO-
masi B GOPMHUPOBAHUH KOJUIEKTUBHOTI'O LIEJIETOIaraHusl U BIMSHUSA Ha CUCTEMY LIEHHO-
CTel, Hazensercs 371ech (QyHKUHUEH CMBICIONOPOXKICHUS U CMbIciooOpa3zoBanus. Ho
KTO M KaK OyJIeT OCyILIECTBIISTh I0JJOOHBII CHHTE3 HE HA YPOBHE TEOPETUUYECKUX MOJIE-
Jel, a B peasibHOM ku3HU? U Kak opraHu3oBaTh B3aMMOJEHCTBUE PA3IMYHBIX y4acT-
HUKOB 3TOTr0 IIPOLECCA: YUYCHBIX, YIIPABICHLEB, HOPMOTBOPLEB, IIPAaBOIPUMEHUTEICH,
CMUMU u Bcero odiecta? SICHO OIHO, 3TO B3aUMOACHCTBUE TOJLKHBI O0ECIICUNTh B3a-
HMMO/JIEICTBUE TEXHOJIOTUH, a Ul ’TOr0 OHU CaMH JOJKHBI CTaTh TEXHOJIOTUEH.

Kak ormeuaror X. HoBoths! u /. Tecra, OypHOoe pa3BUTHE F€HOMUKHU ITOPOXK-
JaeT MpobaeMy B3auMOAEHCTBHUS BCEX TPEX TYMaHUTAPHBIX TEXHOJIOTHUH MEXIY COOOH,
MIOTOMY YTO MPUMEHEHHE KaXXI0H W3 HUX HE MOXKET ObITh aBTOHOMHBIM U 000CO0JICH-
HBIM OT JIByX APYI'MX: MHOTJA 3TH TEXHOJOIMM CTAHIAPTH3ALMU JOMOJHAIOT APYr
Jpyra, THOTJa BCTYNAaOT B MPOTHBOPEUHE U MOPOXKAAIOT KOHMIUKT. OOparuasich K uc-
CJICIOBAHUSIM AHTPOIIOJIOTOB C LIEJAbI0 HAUTH B MX OTKPBITHAX M Pa3MBIIIICHUAX
HEKUE YHUBEpCalbHbIE IIECHHOCTH, OOBEIUHAIOLINE apXaudyHble U COBPEMEHHbIE 00-
miecTBa, OHM LUTUPYIOT M. Tojenbe, u3ydaBliero npaBuja JapeHUss U OOMEHa.
@paHIy3CKUI Y4YEHBI OTMEUYAEeT, YTO B M3yYaeMbIX MM KyJIbTypax HE BCE BELIU
MOKHO JIapUTh U TeM 0ojiee MEHSATh — KaKUe-TO MPEIMEThI JOJIKHBI OCTABATHCS
C JIFOJIbMU WU NIEPEABaThCs 110 HACIEACTBY.

CoBpEMEHHBII YEIOBEK HE OYEHB-TO CKIIOHEH BEPUTh B MArMyecKyr CHILY
aMyJIeTOB M TAJIMCMAaHOB, CHUMas JIIOObIC OrpaHMYEHHs Ha TPEBPAIICHUS B TOBAP
BEIlleH, NPEeX/Ie CUUTABIIUXCSA CaKpalbHBIMU WIN pUTyalbHbIMU. HO B Monekymsp-
HYIO 3Py K BelllaM IMPUBBIYHBIM JJOOABIINCH HOBBIC. M1 XOTS X Hesb3s Ha3bIBaTh Ca-
KpPaJIbHBIMU B IIPUBBIYHOM CMBICIIE CJIOBA, ’TUM HOBBIM BEIllaM HE MECTO Ha PBIHKE
U 1103a00TUTbCA 00 3TOM JOJIKHBI IPEACTaBUTEIH ME€PBOM I'YMaHUTApHOW TEXHOJIO-
MM — 3aKOHOJATENHU. «3aKOH JOJDKEH JaTh UM omnpeneneHue, — yoexaens! X. Ho-
BOoTHBI U J[. Tecta, — 3MOpHOHBI, XUMEPHI U Apyrue rMOpUIHbIE CYIIHOCTH, I'€HBI
U TOCJEI0BAaTEIbHOCTH T€HOB, a TAKXKE IPOLECCHI, MOCPEICTBOM KOTOPBIX “‘Beln”
U3MEHSIOTCS WIN BHOBb M300pPETAIOTCS U MPOU3BOAITCS, — M ONPENENIATh UX MECTO
B oOmiectBe. bruomorndeckne 0OBEKTHI JOHKHBI OBITH TIPEOOpa30BaHBI B FOPHUIAYIC-
CKHe€ JIMLIa ¥ OJJOMAIIIHEHBI, a TIpaBa COOCTBEHHOCTH Ha HUX JOJDKHBI OBITH pa3periie-
HBI WM OTKJIOHEHBI. ColMaabHbIE OTHOLIEHHUS, B TOM YHCIIE paHEE HE CYILECTBOBAB-
ue, T0JDKHBI peryaupoBathesy (Nowotny & Testa, 2010:68).
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IIpaBo M 3aKOHOJATENBCTBO PACCMATPUBAIOTCS KaK 0co0as yMaHHMTapHas
TEXHOJIOTHsI CTAaHAapPTU3alUK HE TOJIbKO B CBSI3U C T€HETUYECKUMHU UCCIIEOBAaHUAMU.
®unocodus M penurus B CBOMX KJIACCHYECKUX (opMax Bcerja ObLIM €IUHBI B TOM,
410 1enoe 6osbie cymmsl gacteil. X. HoBoths! u JI. Tecra Bo3nararor Ha 3aKOHOAA-
Teslell 00S3aHHOCTb BOCCTAHOBIIEHHE €IUHCTBA, Pa3pyLIEHHOTOo OHOJIOrMYecKoin
Hayko#. IloMumoO 3TOrO, MOCPECTBOM HOPMATHBHOTO PETYJIMPOBAHUS yAAIOCh pe-
IIUTH MHOXECTBO MPOOJIEM, TAKHUX, HAIPUMED, KaK 3aMEHa CYIPYKECKOTO OTI[OBCTBA
OMOJIOTMYECKUM OTI[OBCTBOM, YPAaBHMBAIOIIAS B IPaBax BHEOPAUHBIX U CYTIPYKECKUX
nereil. Takke NpeBpalleHbl B PYTUHHBIE COLMAIbHBIE MPAKTUKHM MHOIME HCKYC-
CTBEHHBIE PENPOAYKTUBHBIE TEXHOJIOIHMH MOJIEKYJIIPHON 3pBbl, TAKUE, HAIPUMED, KaK
CYyppOraTHO€ MaTE€pUHCTBO MPHU IKCTPAKOPIOPAIBLHOM OIIof0TBOpeHuH U ap. Cero-
JIHSI 4€JIOBEK MOJKET 3aKOHHBIM 00pa3oM CTaTh OMOJOIMYECKMM OTLIOM JAaXe I0CIe
COOCTBEHHOI'0 yX0/1a U3 )KU3HHU.

2017 rox mpuHEC MUPOBOMY HAy4YHOMY COOOIIECTBY MOHMMaHHUE TOT'O, YTO,
peNaKTUpysl MHIUBUAYaAIbHBI [€HOM, MBI TEM CaMbIM PEIAaKTUPYEM M I'€HOM KOJl-
nexkTUBHBIA. HammonanbHas akanemusi Hayk, OumoumxeHepuu W menuiuabl CIIIA
IpuIia K BeIBOAY 0 ToM, 4To Kox JIHK, momydeHHbII METOIOM I€HETHYECKOTO pe-
JTAKTUPOBAHUS, TOJDKEH yKE CYIIECTBOBAThH B MOIMYJSAIMH. B MpoTHBHOM cityyae ecTh
PHCK pacmpocTpaHeHus 3a001eBaHus, peAcKa3aTh KOTOPO 3apaHee abCONIOTHO He-
BO3MOXHO. « MBI HUKOT/Ia HE Aenanu To, — otMmeuaeT [[»Bun bantumop, Ouomnor u
ObIBIIMI mpe3uneHT KanmnpopHUIICKOTO TEXHOJOTMYECKOTO0 MHCTHTYTa, — YTO MO-
KET U3MEHHUTb I'€Hbl YEJIOBEUECKON Pachl, U Mbl HUKOIJIA HE JEJIAJIU TO, YTO MOKET
HUMETh MOCIEeACTBUS JJis1 Oy aymmx nokosiennin» (Regalado, 2018).

HopMoTBopIisl paspenmiy HeMaao Takoro, YTO CTaJ0 BO3MOXHBIM JIMIIb
B HAIllM JIHU, HO HE CMOIJIO HE BBI3BAaTh BOIPOCHI B CBSI3U C IPEXE J1€HCTBOBABIINMHU
HOpMaMmH U 3akoHamHu. [Ipu 3TOM Hemaso M TOro, YTO CTAlI0 BO3MOXKHO TEXHOJIOIHYe-
CKH, HO TIOJIBEPIIIOCH IOPHIMUYECKOMY 3ampeTy. 3aKOHOAAaTe I OONIBIIMHCTBA CTPaH OT-
BEPIJIM BO3MOXKHOCTH BBIPAIIMBATh OJHUX JIETE€H B KauecTBE MHKyOaToOpa Uil JIPYTHX,
JlaykKe €CIIM ATU JIpyTUe OKa3bIBAMCH MOMABIIMMU B O€ly UX OpaThsMH WM CECTPaMHU.

Haubonee TpyqHBIM 17151 HOPMOTBOPILIEB OBUT M OCTAETCSI BOIIPOC O PETYIIHPO-
BaHUH HKCTIIEPUMEHTOB B OOJIACTH PENPOAYKTUBHOW METUIIMHBI, HANpPaBICHHBIX Ha
YCTpaHEHUE FeHEeTUYECKUX HEeIYyroB, IepelaBaeMbIX 10 HaciencTBy. CerogHs B cTpa-
HaX C BBICOKOPAa3BUTON 3KOHOMHUKOI, 00pa3oBaHMEM M TEXHHMKOH HaOmonaercs 3¢-
(exT cTapeHHs HaceJeHus: JeTeld CTaHOBUTCS BCE MEHbIIE, a MOTPeOHOCTh B TOM,
YTOOBI OHU OBUIN 3/I0POBBIMH, — Bce 0OJbIIe. ITO CTPEMIIEHHE MOXKET OBITh BOILIO-
IIEHO B JKU3HB NPH YCJIOBUU YMEHHUS PEryJIMpoBaTh OTJE/IbHbIC TEHETUYECKU Xapak-
TEPUCTHKH OyIyIero moToMCTBa. «B 3MoXy, Koraa BeHIypHbIH KanuTal HHBECTHPY-
€Tcs B KOMIIAHWU €IIe JI0 TOTO, KaK C/AeJIaHbl HOBbIE OTKPBITHS WM U300pETEeHBI HO-
BBIE TPOLIECCHI, BO3MOXHOCTh MTATEHTOBATh T€HBI U JAPYTHe OUOIOTHUECKUE 0OBEKTHI
CTOJIb K€ PKOHOMHYECKH TpPUBJIEKATENbHA, CKOJIb W JHcKyTabenbHa. B cyneOHOM
cnope «Jlaiimonn mpotus Yakpabaptu» Bepxosusiii cyx CLIA B 1980 roay 3asBmu,
YTO JKUBbIE OPTaHU3MBbl MOTYT OBbITh 3allaTEHTOBAHBI, U BbLAAJT MaTEHT Ha F€HETUYE-
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cku MogudupoBanubie Oaktepum» (Nowotny & Testa, 2010:70). B pa3ubix crpa-
HaX MHpa BbIJIaHbl YK€ COTHH THICSIY MMaTEHTOB HA T'€HBI JOJICH U )KUBOTHBIX — 3TH
JICCTBUSI HUKAaK HE COOTHOCSTCS C OIPEeNIEHHEM PAaBOBOTO cTaTyca OOBEKTOB IMa-
TeHTOBaHMA. JKU3Hb HEPENKO 005A3yeT TEOPETUKOB UMETh JIENIO C YK€ CBEPILIUBIIHU-
Mucs pakramu, npejacKa3aTh KOTOPbIC OHH HE CMOTJIH.

YupasJ/ieHue-kak-npasJjeHue (government)
Versus ynpasJieHHe-KaK-pPyKOBOACTBO (governance)

PykoBOACTBO WM ympaBjieHHE, NPHIICAIICe HA CMEHY DPEXKHMY BIACTH-
BIIAJICHUSI, TAKXKE CYIIECTBCHHO W3MEHMIIO B3aMMOOTHOIIICHHE OOINECTBA U TeHETHYE-
ckux TexHonoruii. COBpeMEHHOE yINpaBieHHEe KaK 'yMaHWTApHAas TEXHOJOTHS CTaH-
JapTU3aliKA HE SBISIETCS OTHOIICHHEM «BIIACTh — IMOIYMHEHHE», a BBICTYIACT Kak
CJIOXKHBIN U B BBICIICH CTENICHH KOJUICKTUBHBIN MPOIIECC MPUHATUS PEILCHHs, TIe ajl-
MHHHCTPATOPBI U SKCIIEPTHI JIMIIb YYaCTBYIOT B pab0OTE €ANHOTO M 00E3IMYCHHOTO Me-
xaHn3Mma. Ha mepBblii iaH 37eCh BBIXOIST B3aMMO3aBUCUMOCTH U KOPPEISIIUH, KOT/a
OOBEKTBI U CYOBEKTBHI YIPABICHYSCKHX BO3ACHCTBHUIA MTOCTOSIHHO MEHSIIOTCS MECTaMH,
a TMPUHIKI CyOOpAMHAIIMY BCe OOJiee yCTymaeT NPHHIUITY KoopauHauun. [lepexox ot
yIpaBJieHUsA-KaK-TIpaBieHus (government) K ympaBieHHIO-KaK-pyKOBOACTBY (govern-
ance) cOOTBETCTBYET JACIUOCPATUBHON JAEMOKPATHH, KOT/Ia BO TJIABY yIia CTABUTCS
HE CTOJIBKO MPOIeNypa KOJUIEKTHBHOTO BBIOOpA PEIICHHUS, KOTOPOMY TPE/IIIECTBYET
00CyXKIIeHHE, CKOJIBKO CaMO 00CYKICHHUE ITOTO PEIICHHS.

B xoHIenmuuu neanbepaTuBHON IEMOKPATHH MIPOUCXOIUT CMEIICHHE aKIIEHTa
¢ hopMasIbHOI U MTPOLIEyPHON CTOPOHBI Ha CO/ICPIKATEIIbHYIO: TIEpBasi OPHEHTUPYET-
Csl Ha Pa3OBBIC aKThl I'OJIOCOBAHUS, BTOpas — Ha MPOoJDKaolIeecs 00CykIeHHe,
BKJIIOYarollee B ce0sl B KauecTBE 00s13aTEIbHOIO YCIOBUS «100PYIO BOJIIO K TOHHUMa-
HUIOY». Takum 00pa3oM, He NOAYMHEHHE MEHBIIMHCTBA OOJBIIMHCTBY JIGKUT B OCHO-
BE JCMMOCPATUBHON JEMOKpATUH, NeTHOepaTHBHON MOJUTHKUA M JEITHOSpaTHBHOIO
PYKOBO/ICTBA, a JIOCTHKECHHE KOHCEHCYCa Ha OCHOBE B3aMMOIIOHUMAaHHS U B3aHUMOCO-
raacust. « IMITUPHUIECKYIO OTOPY MOHATHE NeTMOCPaTUBHOM MOJUTHKH, — OTMEYAeT
10. Xabepmac, — monyvaeT JHIIb B TOM CIIydae, €CJIH Mbl YIUTHIBAEM MHOT000pa3ue
(bopM KOMMYHHKAIMH, B KOTOPBIX COBMECTHAS BOJIsI 00pa3yercst He TOJIbKO Ha IyTH
ATUYECKOTO CAMOCOTJIACHsI, HO U 3a CYCT YPaBHOBEUIMBAHUS WHTEPECOB U JOCTHKE-
HHSI KOMIIPOMHCCA, 32 CYET LeJIePallMOHaIbHOTO BEIOOpA CPECTB, MOPAIBLHOTO 000C-
HOBaHHS U [TPOBEPKU Ha IOPHIMUYECKYIO cBsi3HOCTh» (Habermas, 2000:299).

PHCKHEM MPEeANoNoKUTh, YTO KOHICHIHUS JeTNOepaTHBHOMN MOMUTUKH U JCITH-
OepaTHBHOI IEMOKPATHH TaK)Ke OTHOCUTCS K pe3yJibTaTaM TEXHOJOTH3AIUH YIIpaBlie-
HHSI ¥ PYKOBOJICTBA, SIBJISISICH B TO )K€ CAaMOE€ BpeMs BAXKHEHILIMM ee dieMeHToM. [lenu-
Oepamust (00CYXKIACHHE, PAcCyXkICHHUE, COTTIACOBAHKE) BBICTYNACT B IaHHOW I'yMaHH-
TAPHOI TEXHOJOTMH TEM CaMbIM (DEPMEHTOM, KOTOPBIN MPEBPAIIACT «IIPABICHUC
B «YIPABJICHUE» WITH «TOCIOJCTBO» B «PYKOBOJACTBOY. Takum o0Opa3oM, neandepaTHB-
Hasl JIEMOKpaThs, Oyaydd TyMaHHTapHOM TEXHOJOTHMEW CTaHAapTHU3alldH, MO3BOJISET
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OCYILIECTBIISITH HE PYKOBOJICTBO 3aBUCHMBIMH, a YIIPaBICHHE B3aMMO3aBUCHMBIMH, TIpe-
Bpallias Tocy1apcTBO U3 X035K1Ha B apTHepa. COOCTBEHHO TEXHOJIOTHUYECKHM 3/1€Ch SIB-
JIeTCsl pacHpOCTPaHEHHE OPraHMYECKH MPUCYIIMX AeNUOepaTUBHOMY THILy AEMOKpa-
TUM LEJIEH U CPE/ICTB Ha BCE CIIy4au MPUHATUS BAXHBIX PELICHUH, UMEIOIUX IIPAaBOBOE,
MOpPaJIbHOE U aJMUHHCTPAaTUBHO-yIIpaBieH4eckoe nuamepenus (Popova, 2015).

OnucaHHOE BHIIIE YHIpaBJICHUEC IT'CHCTUYCCKUMU HCCIICAOBAHUAMU, KAK U HUX
MPAaBOBOE PETyJIMPOBAHKME HA OCHOBE NMPUHIIUIIOB ACTHOCPATUBHOMN JIEMOKPATHH, MO-
KET ToKa3aThCcsi MeHee 3(p(heKTHBHBIM, HO 3TO IEPBOE BIEUYATIICHUE SIBISIETCS a0CO-
JIIOTHO OMIMOOYHBIM. Bosee TOro, B MOJICKYJISIPHYIO 3py OHO IPEACTaBIAeTCs abco-
JIOTHO Oe3aybTepHaTHBHBIM. [IpexkHue (GopMbl PaBOBOTO PETYIUPOBAHMS U TOCY-
JapCTBEHHOTO YIPABJICHHs HE3aBUCHMO OT TOT'O, MOAYMHSIOTCS JIU MEPBBIC BTOPBIM,
KakK 3TO NMPOUCXOAMUT B TOTAIUTAPHBIX TOCYNAPCTBAX MJIM XK€ KOTIa MepBble MOAUYH-
HSIOT ce0e BTOpBIE, KAaK 3TO MPHCYIIE TPAJULIMOHHBIM IEMOKPATHIM, BCTYIAIOT B MPO-
TUBOPEYUC C Pa3BUTUEM I'CHCTUYCCKUX TEXHOJIOTHI B CUlly pdaa CYmCCTBECHHBIX OCO-
OenHocreil mociaequux. TpagunnoOHHOE IPUMEHEHHE 3aKOHA HE IPOCTO TOPMO3HT, HO
M OCTAHABJIMBACT CCTCCTBCHHBIM X0 I'CHCTHUYCCKUX HCCHeI{OBaHHﬁ, B TO BpPEMs KakK
CTOJIb € TPAJULMOHHOE YIPABIEHUE NMPEBPAIIAETCSA B HEYIIPABIIIEMBIN qpaiiBep, 3a-
CTaBJISIONINI HCCIIEIOBATENCH BRIOMPATh MEXKIY CTPEMIIEHHEM CKPBITHO O0OWTH 3a-
KOH M HEOOXOZMMOCTBIO SIBHO €TI0 IPOUTHOPUPOBATb.

BbuosTnka B cucteMe NpaBoBOro M aIMUHUCTPATHBHOIO PeryJIupOBaHuUsl

B uwem cocrouT HOBHM3HA W WHHOBALIMOHHOCTH OMOATHKH, OTAENSAIONIAs €€ OT
MHBIX OTpacjeil YaCTHOHAYYHOrO 3HAHMSA, a TaKXKe OT CHEIHMaJIbHBIX (PUIOCOPCKHUX
qucuuruiiH? ToJbKO JIM B MPECIOBYTON MeXIucHLIIUIMHApHOCTU? W siBisieTcst 1M OHa
IIPSMBIM [IPOJIOKEHHEM KIIACCHYECKOW MM TPAJAULMOHHON STHKH, Pa3BEPHYTOM B KOH-
KPETHOM 00J1aCTH 4EeI0BEUECKOM AEATeIbHOCTH WM, YTO MO CYTH TO XK€ CaMoe, CIpo-
eIMpPOBaHHAs HAa MHYIO 00JIaCTh HAYYHOTO 3HaHuWsA? Borpoc 3ToT ocraercsi IUCKycCH-
OHHBIM, KaK OCTaeTCsl TUCKYCCHOHHBIM M BOTIPOC O PUYMHAX BO3HUKHOBEHUS OMOATH-
k. OTHU BUJAT B POKICHUM HOBOTO 3HAHHS OTBET HA TIOSBJICHHE HOBBIX yIPO3, CBS-
3aHHBIX C OypHBIM pa3BUTHEM OHMOTEXHOJOTHWH, IpPYyrHe CBS3BIBAIOT €€ IOSBICHUE
C U3MEHEHHEM OTHOILICHHUS YesioBeka K camomy cede (Meshcheryakova, 2010: 90).

Me:xy TeM BCe 3TO COCTaBJSIOIIME OJHOIO M TOTO K€ Ipouecca. Yenosek
YBHJIEJ U OLIyTHUJI ce0sl T0-HOBOMY B TOT 4ac, KOI'JIa €ro TeJl0, €0 CaMOYyBCTBUE, €r0
3/I0pOBbE, HAKOHEL], BCe €ro Oyayllee CTalo 3aBUCHUMBIM OT PELICHUHN Bpaye U OT
€ro COOCTBEHHBIX PEIICHUH, MPUHUMAEMbIX B YCIOBHAX BBICOKOM HEONpeaeseHHO-
CTH, CO37[aBaeMOM MPUMEHEHNEM HOBEHIIINX OMOMEIUIIMHCKUX TEXHOJIOTHA.

He meHee BaXHBIM B MOHUMaHUH TOTO, Ye€M B JACHCTBUTEIHHOCTH SIBIISETCS
OModTHKa, HEOOXOAMMO  TPOW3BECTH  0OOJee  TINATEIBHYI  paIOHaIbHO-
HUCTOPUYECKYIO PEKOHCTPYKIIMIO OOCTOSATENBCTB, CONPOBOXKIABIINX €€ TOSBJICHHUE.
«bunosTuka Hayanace U pa3BUBaeTCA IyTEM aHATOMUPOBAHUS “‘Ka3yCcoOB”, — MHILIET
I1.J1. Tumenko, — OTAENBHBIX COOBITHIA U3 )KU3HU OMOMEIMIIMHBI, CTABIINX peaMe-

BIOETHICS AND LAW 223



Iporcunencrkuii B.H. Becrank PYTH. Cepust: IOpunmueckue vayku. 2021. T. 25. Ne 1. C. 214-231

TOM CEpBE3HBIX MyOJIMYHBIX 00CyxaeHui. [IpuueM TOUHO Tak ke, KaKk ¥ Bpady, Mpo-
(beccuoHanbHbli Guocod (0OrocioB) BHICTYIMAST HA CIIEHE ITUX 0OCYK/ICHHU B Ka-
YecTBE NPUBHJIETMPOBAHHOTO CBUJETENSI MCTUHBI, KOTOPAas, B MPHUHLHUIIE, HEHAOIIO-
naema npodanusiM B3risigom» (Tishchenko, 2001). [leificTBuTensHO, B TMpeKHUE
BpPEMEHA MPAKTUKYIOIIEMY Bpady 3a PeKUM UCKIIOYSHHEM He OBLIIO0 HE0OXOIMMOCTH
00CyX/1aTh YTO-TO U3 CBOEH MPAKTUKU HU C OOTOCIOBOM, HU C KAKUM HUHBIM (HIIOCO-
(oM. X KOHTAKT OTpaHMYUBAIICS TIPOCTPAHCTBOM TEOPETHUECKOTO 3HAHUSA, KOTOPOE
co3maBanu unocodsl 1 KOTOpoe (hopMHUpOBAIIO y Bpaya MEIOCTHOE MUPOBO33PEHUE,
Y4acTbIO KOTOPOTO SIBJISLIACH CUCTEMA LIEHHOCTEH U T.I.

Brnots 10 cepennnbl XX Beka BCErO BBIILIEHA3BAHHOTO BIIOJIHE XBATalO IS
TOTO, YTOOBI Y MOCTENN OOIBHOTO JOKTOP MPHUHSIT B3BEIICHHOE pEIlIeHHE, TPABUIBHO
OLICHUB COOTHOIIEHHE CBOUX JAEMCTBUIA C TpaHUIIAMH CBOEW KOMIIETEHIIMU U Bpayel-
Horo goira. Ho mocie ouepenHol TEXHHUUYECKOH PEBOJIOLUM, MOBIEKIIEH 3a co00it
panukanpHbIe TIpeoOpa3oBaHus B o0pa3e JKU3HU UYEJIOBEKA M €r0 MBICIH, CUTyallus
B KOpHE WM3MEHMJIACh. XHUPYPruuecKoe BMEIIATELCTBO M JICKAPCTBEHHAs Teparus
MPOIUIBIX JOTOJHUIOCH U YCUITMIIUCh TAKUMHU TEXHUYECKUMU CPEJCTBAMH, & TAKKE
TEXHOJIOTHYECKUMHU YCTPOHUCTBaAMH, KOTOPHIE TIO3BOJIMIIA HE TOJIHKO PACIIUPHUTH BO3-
MO>XHOCTH Bpada, HO M CJIEJIaTh YeJIOBEKa 3HAYUTEIHHO 00Jiee 3aBUCUMBIM OT TEXHH-
KM U T€XHOJOrMH. OJHOBPEMEHHO C 3THUM Ha CMEHY OTHOCUTEJIIBHON IOMOI€HHOCTH
€BPOIEHCKOT0 M CEBEPOAMEPUKAHCKOIO OOLIECTB MPHUILIM MYJIbTHKYJIBTYpPAIU3M
U TIOJIMATHUYHOCTD, KOH(ECCHOHAIbHOE M IEHHOCTHOE MHOrooOpasue. OT4acTu 310
CTaJI0 Pe3yJbTaTOM IJI00aM3allud C €€ HEKOHTPOJIMPYEMOM Murpamueil, a Takxke
C BeCTepHHU3alMen TpaauuuoHHbIX oomecTB Boctoka u FOra. Ho Bo MHOrOM 3T0 ObI-
70 00yCIIOBJIIEHO TMPOILIECCAaMHU COIMAIIBHON MHIMBUAYAIH3AlMd B CAaMUX 3araHbIX
00IIeCTBaX, YWIEHbI KOTOPHIX, TOJBKO-TOJILKO aJalTHPOBABIIMECS K TPEOOBAHUAM MO-
JIEpHa, BHE3AITHO OIYTHIIU ce0sl B CUTyaIluH MOCTMOJIEPHA.

B wrore B 5TOM HOBOM MHpe sl KaXIOTO WHAWBHIA OKA3bIBAIOTCS CYIIe-
CTBEHHBIMH HE KaKHE-TO IEJOCTHBIC PEIUTHO3HBbIC TPAAWIIMHA WM MHPOBO33pEHUE-
CKH€ MO3UIMH, OTCTPOEHHBIE JHILIb HA YpOBHE Teopuu. Ha cMeHy UM B MOBCEIHEBHO-
CTH TPUXOJAT CIOXKHBIC U TETEPOTreHHbIE 00pa30BaHMs, B KOTOPBIX COLMANbHBIE 00-
pasLbl COCEACTBYIOT C ATUYECKUMU HOPMaMH, a MOBEAECHYECKUE CTAHIAPTHI C PEH-
THO3HBIMU TpeanucaHusMu. Bce 3TO XaoTHueckoe HarpoMOXKJIEHHE HE TOJBKO He
MOAJAeTCsl KaKOK-IMOO cucTeMaTH3allii, HO U HE MOJBEPraeTcsi CKOJb-HUOYAb MO-
cienoBarenbHON peduiekcun. Kaxablii MHIUBUA B COBPEMEHHOM OOIIECTBE MOXKET
MOCPEICTBOM HH/IMBUIYaIM3UPOBAHHOTO THCKypca BhICTpouTh ad hOC cBow c00-
CTBEHHYIO CHCTEMY KOOPJIMHAT, B KOTOPOU OYIeT JUIIb U3PEaKa 33 lyMbIBaThCS O CO-
OTBETCTBUU PEJIMTMO3HOM WIM WHOW Tpaaunuu. bHo3Thka BO3HHKIIA Kak BHI COB-
MECTHOW paboThI, HAMPABICHHON HA TPUJAaHIE MOPATBHON CBSI3HOCTH M PAIIHOHAITb-
HOW CTPYKTYPHOCTH PEIIEHHSIM, KOTOPbIEe MPUHUMAIOT Bpauu, YTOOBI MUHUMH3HPO-
BaTh PUCK KOH(IIMKTA C MAIMEHTOM, 3aKOHOM, MOPAJbIO MM PEIUTHEl, HE TOBOPS
YK 0 KOH(IUKTE Bpaueil IpyT ¢ IPyroMm.
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Kak u3BecTHO, TepMHUH «OMO3THKa» OBLI MPEJIOKEH aMEPUKaHCKUM OHOXH-
MUKOM U oHKosioroM Ban P. IloTTepom, KOTOpBIN cuuTaj, 4YTO YEI0BEYECTBO OCTPO
HYXJIaeTCsl B HOBOM «MyApOCTH», KOTOpas MO3BOJIMIIA Obl €My BBLDKUTH B M3MEHHUB-
LIMXCS YCTIOBUSX, a TAKXKE YJIYUIIUTh KAUYECTBO COXpaHEHHOM xu3HU. HoBoe 3HaHue
Ban P. [loTTep Ha3bIBaeT «3HaHUEM O TOM, KaK HMCIIOJIb30BaTh 3HaHHE». CylIeCTBEH-
HBIM €r0 OTJIMYMEM OT MPEKHEr0 3HaHUs, IJIaBHBIM JJOCTOMHCTBOM KOTOPOI'O CUMTa-
JMCh OOBEKTUBHOCTh U YHHBEPCAIU3M, COCTOUT B TOM, YTO OHO JOJDKHO OBITH Opra-
HHUYECKHA COEIMHEHO C HEHHOCTAMU. «S cumraro, — numer Ban P. IlotTep, — 4ro
9Ta HayKa JIOJDKHA CTPOMTHCS HA 3HAHMM OMOJIOTMU U B TO K€ BPEMs BBIXOIUTH 32
TPaHMIIBI €€ TPAIUIMOHHBIX MPEICTaBICHHUH; BKIIOYATh B c()epy CBOETO PaccMOTpe-
HUs HanboJiee CyIEeCTBEHHbBIE AJIEMEHThI COLUMAIbHBIX U TYMAaHUTAPHBIX HAYK, CPEIU
KOTOPBIX 0c000€ 3HAaYeHUE MPUHAUIEKUT (UIocopUM, NOHUMAEMOH Kak “1r000Bb
k myapoctu’» (Potter, 1971:19).

CoenuHeHne HAy4HOTO 3HAHUS B LIEHHOCTSIMU — 3a/]]a4ya He OYEeHb TPUBUAIIb-
Hasi, OCOOCHHO €CIIM Y4ecTb, UTO BCsI HOBOEBpOIIEIiCKasi HayKa B3pOcCia Ha Hjaeanax
aOCOJIIOTHOM M30JIALUM 3HAHMSI, IOJIyY€HHOTO OINBITHO-3KCIIEPUMEHTATIbHBIM IIyTEM
u omnupatonierocs Ha GaxTel. M ecnn ¢GakThl ObUIM U OCTAIOTCSA «BEILIBIO YIPSIMOID»,
3HaHUE O KOTOPBIX HE MOXKET U HE JJOJDKHO CKOJb-HUOY/Ib CYIIECTBEHHO M3MEHSATHCS
CO BPEMEHEM, TO LIEHHOCTU OPTaHUYECKH CBSI3aHBI C 3M0XOM, KYJIbTYpPOH, peIUrue,
BHYTPEHHUMH yOexaeHusiMu. Y B 3amaHoOM, U B 0Te4ecTBEHHOH QHIOCOPUH MOSBU-
JUCh KOHLEMNLIHMH COLUOKYJIbTYPHOW JIE€TEPMHHHUPOBAHHOCTH HAYYHOTO IO3HAHUA,
a 3aTeM BO3HUK MHTEpeC K NEepexXoJHbIM (opMaM 3HAHUS, 0€3 KOTOPBIX HHUKAaKHE
(yHIaMeHTalIbHbIe OTKPBITHS HE MOTYT OBITh MCIOJIb30BaHbl HA MPAKTUKE U TeM 00-
Jiee MOJIOKEHBI B OCHOBY TexHosoruii (Stepin, 1992; Latour, 1997; Funtowicz, Shep-
herd, Wilkinsoon, Ravetz, 2000).

Ilepexonnble (GOpMbI HAYYHOTO 3HAHHS CaMM IO cebe pOXKAAIOT U HOBBIE
CTaHIApPTHl CAMOM HAayYHOCTH, YCIIOXKHSS TpejacTaBieHus o ee uaeanax. CrocoOsr
OTIEpPUPOBAHUS 3HAHUEM MOTYT TaK CHJIBHO OTJIIMYATHCS OT TEXHOJIOTHIl €ro moiyue-
HUS, YTO CaMO 3HAHME, €r0 CTPYKTYpa U COAEpPKaHHUE MOABEPraeTcs CyIECTBEHHBIM
tpanchopmanusam. «[IpuHIUNHATBHO BaXKHbBIE 17151 MHHOBAIIMOHHOTO PAa3BUTHUS 3HA-
Hus, — otmeuaet [1.J1. Tumenko, — co3iarTcs He TOIbKO B HayYHBIX J1abOpaTopu-
SX, HO U B CJI0)KHOM CETH COLMAJIBHBIX CYyOBEKTOB, KaX/blii U3 KOTOPBIX HE MPOCTO
[IaCCUBHO BOCIIPMHMMAET Hay4HbIC 3HAHUs, HO U NEPEBOAUT UX HA SI3BIK CBOEH cIie-
nu(pUUECKON MPaKTHKH, IPOU3BOAUT CBOE 0c0O0e 3HaHHe-yMeHue. TeM caMbIM 1po-
W3BOJICTBO 3HAHUI BBIXOJIUT 32 PaMKH JUCHUIUIMHAPHO OPraHU30BAaHHOTO HAYYHOI'O
cooOmiecTBa, CTAaHOBUTCS TPAHCAUCHUILIMHAPHBIM MJIM COLMAIBHO paclpe/iesieH-
HeIM» (Tishchenko, 2012:20).

Tax poxmaercs HOBO€ OTHOUIEHHE K 3HaHUI0. PAaKTUYECKH 3HAHUE CTAHOBUT-
Csl pecypcoM, MOJIB30BATHCS KOTOPBIM MOXKET TOJIBKO OOIECTBO, JOCTUTIIEE OTpeie-
JICHHOTO COCTOSTHHSI B XOJIE€ €r0 UCTOPUYECKOH IBOIIONMU. Takoe 00IecTBO Ha3bIBa-
eTcs OOIECTBOM 3HaHUS, €My COOTBETCTBYIOT OOHOBJICHHBIE (POPMBI YIpaBICHHS
u npasa. CxeMa npou3BOACTBA U (PYHKIIMOHMPOBAHUS 3HAHUS, JOCTABILASCS HAM OT
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KJIaCCUYECKOH 3MOXH, HaBcerja yuuia B npouuioe. CoriacHo 3TOH cxeMe 3HaHUE Co-
3/1a€TCs TEOPETUKAMU B CBOMX KaOMHETaX, a 3aTEM €ro IPOBEPSIOT IKCIEPUMEHTATO-
PBI B CT€HAaX CBOUX J1abopaTopuil.

Eme Gosnee apxan4HO BBINIAIUT MOJEIb MCIIOJNB30BAaHMSI HAYYHOTO 3HAHMA,
OTHOCAIIAsACSA K TOU kK€ UCTOpUYEcKoil anoxe. Jlonroe BpeMsi Ka3alnoch OYEBUIHBIM,
YTO «IIPOU3BOICTBEHHUKW» IPUMEHSIOT PE3yJIbTaThl HAYUHBIX OTKPBITHH Ha MPAKTU-
K& — OHM BHEIPSIOT IOJy4YE€HHBIC 3HAHUS, CO3/1aBasi HOBBIE TEXHUYECKHUE YCTpPOM-
ctBa. Ha ocHOBe HOBOH TEXHUKH pa3padaThIBarOTCS CTOJIb K€ HOBBIE TEXHOJIOTHU.
CeronHs Hay4Hble 3HaHMs U3 Pa3pO3HEHHBIX MPEIMETOB BIAJEHUS MPEBPAILAIOTCS
B 00BEKTHI ynpasieHus. VX mpousBoguTenu 0ObEAUHSIOTCA B €AMHOE IIEJ0e C TIO0-
TPEOUTENISIMHU, YTO TO3BOJIAET TOBOPUTH O POXKIEHUHM HOBOTO SBICHUS — IIPOTPEOU-
teneii (professional mu6o producer + consumer). Tak TEXHOJIOTHH CIIOCOOCTBYIOT Tie-
pepacnpeieIeHuI0 HEKOTOPBhIX BaXKHBIX KOHIIENTYalbHbIX OMNIO3ULMHA, B TOM UYHUCIIE
u oTHocsAuMecs K cdepe 3HaHUA. Tak, HalpuMep, TEpSIOT CBON IEpBOHAYAIbHBIN
CMBICJI IUXOTOMHUH: «IIPUPOTHOE — COLHAIBHOEY, «CTAPOE — HOBOE», «TEOpeTHYe-
CKO€ — MPHUKJIATHOE», «TeXHUYeCKoe — (QyHAaMeHTaabHoe» u Ap. U, uTto ocobeHHo
BaXHO, MHTETPALMU MOABEpraioTcs AudQepeHnnpoBaHHbIe PEXIE OTPACIN YETI0BE-
YEeCKOH JIeITeTbHOCTH, TaKHE KaK MPaBo, yIpaBlieHHE U Griocodus.

ITudeckuii KomuteT — rudpu pusocodpun, ynpapienus u npasa

CyIIecTBYOT TaHHbIE O MECTE M BPEMEHH TOSIBIICHHUSI TIEPBOTO 3THYECKOTO KO-
MHTETa, KOTOPBIA B3sUT OBl Ha CeOsl OTBETCTBEHHOCTH 3a PEIICHHUE, UCIIOIHEHHE KOTO-
pPOro MOXKET MPUBECTH B OYAyIIEM K Pa3HOOOpPa3HbIM M HEJOCTATOYHO MMPOTHO3HPYE-
MBIM TOCIEACTBUAM. VICTIONHEHHE TAKOTO PEIICHHsT YPEBATO MPABOBBIMHU MOCICICTBH-
SIMH, 9YTO HEBOJILHO MPEBPAIIACT ITHYCCKUN KOMHTET B CYOBEKT HOPMOTBOPYECTBA
U MPABOIPHUMEHEHHSI, TOTOMY YTO OH HAICSIETCS TTOJHOMOYHSIMH B MPUHITHH PeEIlie-
HHSL O CrI0co0e JiedeHHH OOJIBHOTO B CIIydasx, KOT/Ia TAKOE PEIICHHE HE MOXET MpH-
HSTH HU JICYAIMi Bpad, HA MEIUIMHCKAN KOHCHIMYM. B €ro KOMIIETEHIIUIO BXOINUT
paspelieHre Kak MOPaIbHBIX, TaK M MPABOBBIX KOJUIU3HIA, YTO MPEBPAIIAET ero B WH-
CTHTYT, COSIUHSIONINI B cebe (yHKIIMU ¥ KOMIICTCHIINH, PaHEee paclpeIe/icHHbIC HH-
CTUTYIIMOHATBHO M YETKO pa3/Ie/iCHHbIE MEXIy BpauaMH, PaBoBeIaMu, Gpuinocohamu,
aIMUHHACTpaTopaMu 1 obtecTBeHHOCTRIO (Yudin, 2018).

CoeMHUTh B paMKax OJHOTO HWHCTUTYTa TO, MHCTHUTyHHOHAIbHas audde-
PEHIHAIUS] YeTO CUUTAIACh HECOMHEHHBIM TPU3HAKOM MOJICPHA U JOCTH)KEHHEM I[H-
BUJTU3AIINH, HE MOXET HE BBI3BIBATh BOIPOCcOB. Ho erre GosibIiie BOIPOCOB BHI3BIBAET
MpEeBpAIIeHHE ITHUYECKOTO KOMHUTETAa B OOBIYHBI HHCTPYMEHT aJMHHUCTPUPOBAHUS,
KOTOPBIN OMHUPAJICs ObI Ha SKCIIEPTHBIC OIIEHKH Bpaueii, MPaBoBEI0OB WiIH GHUIOCO(OB,
YTO HEPEAKO TMPOUCXOMUT HA MPAKTHKE. DKCIEPTHI AAIOT OICHKH B paMKaxX CBOUX
KOMIICTEHI[HH, @ CKOHIIEHTPUPOBABIIIMI B CBOUX PYKaX BIACTh aMHHUCTPATOP MpPH-

HUMAET PelIeHNE C YYETOM IKCIIEPTHBIX MPOTHO30B U 3akiatoueHuit (Pronin, Yudin &
Sineokaya, 2017).
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XenbcuHckas aekiapauus B 1975 rony B Tokno mpoBo3riiacuia 3THYECKUE
MIPUHLIMIIBI «IIPOBEJICHUS MEAMIIMHCKUX UCCIIEOBAHUN C y4acTUEM YeJIOBEKa B Kaue-
CTBE CyObeKTa, B TOM YHCIIC MCCIIEOBAHUI OMONOTHUECKUX MATEpUATIOB WM JIaH-
HBIX, JIOMYCKAIOIUX MAEHTU(DUKALMIO JIMIA, OT KOTOPOTO OHU ObLTH MOJTyYeHBI» .
OTH NPUHLMIIBI [TpEeHA3HAYAIUCH sl aKTUBHO (QyHKuuoHupytomux B CHIA u 3a-
nagHoi EBporie sTHdecKrx KOMHUTETaX, MPU3BAHHBIX PElIaTh MOpaJIbHBIE BOMPOCHI,
BBIXOJISIIIINE 32 PAaMKH NTPO(GECCHOHATHLHON KOMIETEHIIMH Bpayeii.

HecstunerneM panee, B 1962 rony B GonbHuIe ropoaa Custiia Bpay, Ipu UC-
MOJIb30BAHUU OJIHOT'O U3 MEPBBIX B MHUPE ANNapaToOB «UCKYCCTBEHHAs IMOYKa», HEOXKHU-
JAHHO OCO3HAJI, YTO €CJIM HEJb35 MPEIOCTaBUTh CIIACUTENIBHOE JIEUYEHUE BCEM HYXKIa-
IOIIMMCSI, BEIOOp TOTO, KTO OyJeT MOJIKIIOYEH K XPOHHUECKOMY reMOANan3y, hakTH-
YEeCKU O3HAuaeT BbIOOp TOro, KoMy OyneT mpojieHa ku3Hb. 1 eMy, u okpyxaromum
CTaJIO SICHO, YTO BBIOOP IOJDKEH OCYILECTBIIATHCS HE MHAMBUIOM — pelLIeHue o00s13a-
TEJIbHO JIOJDKHO OBITh KOJJIEKTUBHBIM. 10, YTO HAa30BYT MEPBBIM 3THUECKUM KOMUTE-
TOM, M3HAYAJIbHO 3aMBIIUIIOCh KAK «0c00asi TpaXkIaHCKas CTPYKTYpa», CIOCOOHas
B3Th Ha ce0s1 OTBETCTBEHHOCTb Il TPyAHOro peuieHus. He ciydaiiHo B ero cocras
OBbLTH BKITFOUEHBI HE TOJIBKO BPayuM, HO M FOPUCTHI, GHI0CO(BI U JaXKe CBSAIIECHHUKH.

BaxHyo posb B QyHKIMOHUPOBAHNUHN CHEIUAIBHO CO3JaHHOTO KOMHUTETA BBI-
MOJTHUJIA HE BXOJUBINAS B YHCJIO €T0 YJICHOB KYypPHAJIMCTKA, 0OECICUNBIIAs y4acTue
IIMPOKHUX CIJIOEB OOLIECTBEHHOCTH B OOCY)XICHMM BO3HHKAIOMIMX KOJUIM3UH. DTO
no3Boswio I1.JI. Tumenko u B.I'. FOauHy BBIIBHHYTH Te3uc 00 ocoboii poau CMIU
B TOM, YTOOBI 3TUYECKUE KOMUTETHI HE NPEBPAILAIUCEH B 3a(hopMau30BaHHbIE OIOPO-
KpaTUYECKHE CTPYKTYphl, a OM03THKa Moryia 3p(GEeKTUBHO B3aUMOJEICTBOBATh C UH-
CTUTYTaMH yINpaBlIeHUs U npaBa. JpyruMu cioBamu, OMO3THKA HEMBICIMMA BHE 00-
IIeCTBA, KOTOPOE OJHOBPEMEHHO SIBJISIETCS M MH(OPMAILMOHHBIM, U TPaKIAHCKUM.
A 3HAYUT, «T€ TEXHOJOTHH, KOTOPbIE MOPOXKAAIOT COBPEMEHHBbIE OMOJIOTHYECKUE
Y MEJUIMHCKHE HAYKH, OYEHb YaCTO OTHIO/Ab HE JIUKTYIOT YEJIOBEKY, YTO €My HaJyle-
JKUT J1e7aTh B TOM WIM HHOW CUTyallMH. DKCIEPTHI, IPEICTABIISIOIINE ITH HAyKU, MO-
IyT OOBSICHUTH €My, KaK I'PpaMOTHO NMPUMEHHUTh Ty WJIM UHYIO TE€XHOJOTHIO, MOTYT
KBaJIM(HUIUPOBAHHO MPOBECTH COOTBETCTBYIOIIEE MEIUIIMHCKOE BMEIIATEIBCTBO, HO
BONPOC O TOM, MPUMEHSATH JIM €€, JOJDKEH pellaTh caM YeJIOBEK, YTO Ha3bIBaeTcH,
npoctoii yenosek “c ynuibl» (Tishchenko & Yudin, 2011:9).

HHuTepecen Bonpoc 0 TOM, KAKOBbI KOMIIETEHI[MM TOTO, KTO MOXKET OBbITh MPU-
[JIAIIeH B KadyecTBE HKCIEpPTa MpH PELIeHHH 3THYeCKHX BompocoB. Kasamocek Obl,
STUM 3KCIIEPTOM JOJDKEH OBITh CHEIMAINCT B 00JACTH MOpPaIbHOU (hUiIocopuu Uiu
¢unocodekoit 3Tukn. Ha camom ke mene cuTyalusi ropasfo CJIoXKHee. YCBOEHUE
U7eH, JeKaIleil B OCHOBE CaMOTO IMOSIBIICHHSI OMO3TUKH, OKA3aI0Ch JIEJIOM TPYIHBIM
Jlake IS TeX, KTO caM MpeTeHAyeT Ha Pojb dKCIepTa B 3Toi obmactu. Hepenko cpe-
i (uIocopoB M IOPHCTOB MOXKHO BCTPETUTh CTOPOHHHMKOB HJIEH MEPEHECEHUS

! Xenbcunkckas nexnapanus BceMupHOH MeaumuuHcKoH accoumanmu. Joctymno: http://rostgmu.ru/wp-
content/uploads/2014/12/WMA_Helsinki.pdf (nara obpamenust: 13.10.2020).
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HEKHUX TEOPETHYECKUX MOJOKEHUH MM 00X HOPM B cpepy 3aKOHOJATENbCTBA, pe-
TYJIMPYIOLIETO JAEATEIbHOCTh MEAMLUMHCKUX paboTHUKOB. P.I'. AmpecsH mpuBOAWUT
npuMep o0CYKAEHUS MPOEKTa ITUUECKOro KOJEKCca JIemyTaTa B OJHOM M3 PErHOHallb-
HBIX 3aKOHOJATEIbHBIX coOpaHmii. [Ipy 3TOM OH OTMEYaeT HEempO3pPaYHOCTh MPOIIETY-
pBl pa3pabOTKK TOKYMEHTa, a TaKKe HESCHOCTh OOIIECTBEHHO-3HAYMMBIX IENIeH ero
nosiByieHHs. Jlemsich Moo3peHusIMA 00 MCKITIOUUTENHFHO OIOPOKPATHUECKOM Croco0e
(hOopMHUPOBAHUS ATOTO U €My TTOIOOHBIX dTHUECKUX KojaekcoB, P.I'. AnipecsH oTmedaer,
YTO JAaHHBIN JOKYMEHT B CIIy4ae €ro MPUHSATHS CIIOCOOEH TOTHATH B TJIa3aX MPOCTHIX
n30upaTenei MomaTHyBIIYIOCS PEMyTaIHIO IeMyTaTOB U CHOCOOCTBOBAThH BO3BpAIlle-
HUIO JIOBEpUSl BCEMY MHCTUTYTY 3aKOHOJATENbHOTo cobpanus. Ilpu sTom cama pasz-
paboTka JOKYMEHTa He MOTpedoBana yyacTHs B HEM HPUIIIALICHHBIX 3KCIEPTOB —
[JIaBHBIM Pa3pabOTYMKOM BBICTYIWJI 3aMECTUTENb IMpeacenaTenss KOMUCCHH 10 pe-
[JIAMEHTY, UMEBIIUN JTOKTOPCKYIO CTENEHb U MPO(PECCOpPCKOe 3BaHUE, HO HE MMEB-
IIMI HU CTa)a MCCIEeN0BATENbCKOM paboThl, HU MHBIX MPU3HAKOB, MO3BOJISBIINX OT-
HECTH ero K ymchy skcreptoB. Kak 3ameuaer P.I'. AmpecsiH, «paOoTHUK ammapara
MIPOCTOAYIIHO 3aMETHJIA, YTO 3TUYECKAasi CTOPOHA JEMyTaTCKOM AEATEIbHOCTH sICHA
¥ OTpaXe€Ha BO MHOTHX JOKYMEHTaX, PETJIaMEHTHUPYIONIUX NEATEIBHOCTh JICIyTaTa.
Tak uTo mepexn pa3paboTdyMkaMu CTOsUIa 3a7ada cOopa B OJZHOM JOKYMEHTE HOPM
U MOJIO’KEHUH, Y’KE UMEIOIINXCS B APYTUX TOKYMEHTax, K TOMY K€, OHa C TOPIOCTbIO
no0aBuiIa, YTO OHM U3YYHIIHA BCIO JIMTEpATypy MO BOmpocy...» (Apresyan, 2012:108).

B MequuumHCKHX y4eOHHMKaX M Y4eOHBIX MOCOOHMSX MOXKHO HAWTH yKa3aHHs Ha
TO, YTO 3TUYECKUE KOMHUTETHI SIBJISIOTCS HE3aBUCHUMBIMH, HO MPH ATOM MOJUEPKUBAET-
Csl, UTO UX PEIICHUS BBIMOJHAIOT KOHCYJIbTATUBHYIO (YHKIIMIO M HOCAT PEKOMEHMa-
TENBHBINA XapakTep. bonee Toro, oHn co3aaroTcs perneHrneM aIMUHUCTPAUU U O (pak-
TUYECKOM MX HE3aBUCUMOCTH FOBOPHUTH HE MPHUXOAUTCS. BricTpanBaercs nepapxude-
CKasl cuCTeéMa dTHYECKMX KOMUTETOB: KOMHUTETHI TIpU (peiepaibHOM U PETHOHATIBHBIX
MUHHUCTEPCTBAX HAJEIIEHBI MPAaBOM KOHTPOJHMPOBATH IESATEILHOCTh KOMHUTETOB, CO-
3IaHHBIM TIpY OOJILHHUIAX, MCCIENOBATENIbCKUX IEHTPax W HMHCTUTyTax. Ho torma
BO3HUKAET BOIPOC O BO3MOXKHOCTH TOTO CaMOI'0 BBICOKOTEXHOJIOIMYHOTO PEryJINpO-
BaHUS T€HETUYECKHUX MCCIIEI0BaHUM, KOTOPBIM MpeiaraeTcsi B KOHUENIUN TPeX HO-
BEHIINX T'YMaHUTAPHBIX TEXHOJOIMM CTaHAapTH3alMu. ['yMaHUTapHOE HAyYajo 37eCh
BHOBb PaCTBOPSETCS B CTUXHMU COLUAIBHOIO, a COLUAIBHOE PEAYLUPYETCS 1O aJMHU-
HUCTPATUBHO-0IOPOKPATUUECKOTO.

3akjaro4yeHue

OpHMM U3 caMbIX OOJIBIINUX BBI30BOB, HECOMHEHHO, SIBJISIETCS BBI30B TEXHOJIO-
rudeckuii. M, kak mokaszaio pa3BUTHE COBPEMEHHBIX OOIIECTB, STOT BHI30B UMEET HE
TOJIBKO TEXHHKO-TEXHOJIOTHYECKOE, HO U COLMAIBHOE, TYMaHUTAPHOE U AaK€ aHTPO-
MOJIOTHYECKOe M3MepeHue. Ero pemenne BUAUTCSA B CO3JaHUU THOKOM CHCTEMBI TIpa-
BOBOTO PEryJHUPOBaHMs, CIOCOOHON MOCTaBHTH MOJ| HAJC)KHBIA KOHTPOJIb WHHOBA-
LMY, HE TOPMO3S MIPU 3TOM Pa3BUTHE TBOPUYECKOU MBICIIH.
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OGsacTh Hay4yHOTrO M TEXHOJIOTMYECKOrO pPa3BUTHUSI COBPEMEHHBIX OOIIECTB,
B KOTOPOI1 BBI30B MPOSIBISAETCS. OCOOEHHO OCTPO — 3TO 00J1aCTh FEHETUYECKUX HCCIIEN0-
BaHui. CoBpeMeHHbIE OOIIECTBA, HA3bIBAIOLINE HACTYIMBIIYIO 3MI0XY MOJEKYJISIPHOMH,
CTOJIKHYJIMCh C OTCYTCTBHEM TPAJULIMOHHBIX HHCTUTYLIMOHAIBHBIX HHCTPYMEHTOB, KO-
TOpbIE CMOTJIH ObI 3((PEKTHUBHO PEryIMpOBaTh Pa3BUTHE CIICLMATIbHBIX 3HAHUH B 00J1a-
cTu reHeTHKH. [IoTpeGHOCTh B CO3JaHNU HOBOM CHCTEMBI PEryJUpOBAHUS, €€ JIeTallu-
32l ¥ MHCTUTYIIMOHAIN3AIMN NTPOANKTOBAHA HEOOXOANMOCTBIO HAPALIMBAHUS TEM-
na ¥ 3¢ PEeKTUBHOCTH TEHETHUECKUX MCCIEOBAaHUN, C OJHON CTOPOHBI, M CIICOBAHUS
LEHHOCTSIM, — ¢ Apyroil. ConuanbHble WX TyMaHUTapHbIE TEXHOJIOTHH, 0€3 KOTOPBIX
HEBO3MOXXHAa MOJEpPHH3ALMsl CUCTEMBl PErYJIMPOBAaHUS N€HETUYECKUX HCCIIECAOBAHU,
HE JOJDKHBI HapylllaTh IpaBa 4€JIOBEKa, UX BO3ICHCTBUE HE JOJLKHO IMPOTUBOPEYUTH
HOpMaM, 3aKpEIUICHHBIM B KOHCTUTYLIUH, OHHU HE JOJKHBI CTABUTH [10Jl COMHEHHE TPa-
JMLUH U LIEHHOCTH, 06€3 KOTOPBIX HEBO3MOXKHO CYIIIECTBOBAHUE CaMOM IIUBUIIM3ALIIH.

Camo no cebe 3aKOHOTBOPYECTBO, KaK M OCYIIECTBIISIEMOE Ha €r0 OCHOBE CY-
JIOIIPOU3BOJICTBO, COXPAHSET CBOM PEryJATHBHBIA (DyHKIMOHAN, HO K 3TOH Tpaauiu-
OHHOH peryupyrouleil HHCTaHIMK JOOaBISIOTCS yIpaBJIeHUe TUIIa governance 1 O1o-
9THKA, MPEJCTaBIIAIOIINE COOOH PaBHONPABHBIE JIEMEHTBI CUCTEMBI PEryJIUPOBAHUS
TEHETUYECKUX UccIeoBaHUN. Bee Tpu 001acT ¢ TeXHOIOrM4eCcKON TOUKH 3peHUs 3a-
HUMAIOTCS IIPOU3BOACTBOM 3HAHMs U KOHTPOJIEM HAJl €ro NPUMEHEHUEM, B TOM YHUCIIE
U B 0071acTH reHeTUKU. [103TOMy MX MHCTUTYLIMOHAIN3ALMs U JISTUTUMALUS, [T0KA eI1e
Hocsast ()parMEHTApHBIN U HE BCETJla B3aUMHO COIVIACOBAHHBIN XapakKTep, KU3HEHHO
HeoOXxouMa JUIsl pellieHHs Ha3BaHHOMU npobiembl. Takum 00pa3oM, HOpPMOTBOPUYECTBO,
yIpaBJIeHHUE TUIa governance U OMOITHKA JIMILbL B COYETAHUM JPYT C APYroM obecre-
YUBAIOT NPUHITHE HEOOXOAUMBIX PELIEHUI U BbIHECEHHE 0OOCHOBAHHBIX CYXKJICHUH.

TpaauuuoHHBIE MOJENN KOJUIEKTUBHOIO HMPHUHATHS YNPABICHYECKUX peLIe-
HUI, OApa3AelsIollee BCEX €ro yYaCTHUKOB Ha yIpaBJICHIEB-MOAEPATOPOB, MPaBO-
OXpaHUTEJEeH U HKCIEPTOB, HE COOTBETCTBYIOT TPEOOBAHUIO BPEMEHH, KaK HE COOT-
BETCTBYET €My M COEJMHEHUE B OJHOM JIMLIE YIPABJICHIIA U SKCIIEPTA, HE3aBUCUMO OT
HAJINYMS Y TOCJIETHETO COOTBETCTBYIOIIUX TUINIOMOB WIIM OTIBITa pabOThI B COOTBET-
CTBYIOIIEM KaXXIOW pOJIM KadyecTBe. PazmeneHue posell MOKHO COOTBETCTBOBATH
paszesneHuo (PYyHKIUH TOYHO TaK K€, KaK, HallpUMep, 3TO MPEIyCMOTPEHO B CYyJO-
MIPOU3BOJICTBE WU MPOIeype MyOJNYHOM 3aIuThl HAyYyHOH cTeneHu u T.1. Het co-
MHEHHS B TOM, YTO CErOAHS CO3/aTh MOJOOHYIO CUCTEMY Ype3BBIYAHO TPYAHO, HO
TOJILKO TaKasi CUCTEMa CMOTJIa OblI pelInTh 00€ 3a/1aui PEeryJIMpPOBaHUS T€HETHYECKUX
HCCIIEIOBAaHUI: COJEHCTBOBATh, @ HE UX MPENATCTBOBATH IPOBEACHUIO, HO IIPHU 3TOM
c/lenaTh JAaHHbIE BUJ HCCIIEIOBATENLCKOM aKTUBHOCTH MAaKCHUMAJIbHO O€30I11acHBIM.
Ho nuis sToro Hapsity ¢ MUKpOOHMOJOTMUECKUMH U KOMITBIOTEPHBIMU TEXHOJIOTUSMHU
JIOJKHBI pa3padaThIBaThCs U HOBBIE COLMANIBHBIE UIM T'yMaHUTAPHbIE TEXHOJIOTUH.
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B JOKYMCHTaX CTPAaTECru4e€CKOro mjiaHupoBaHus, HO IIOKa HE HallJia MOJIHOLCHHOT'O pa3BUTHUSA B IIPaBO-
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HUSI 9KOJIOTMYIECKOT0 3aKOHOIATENILCTBA MPEICTABISACTCS Pa3yMHBIM BKJIIOYHTH B MOHATHE «OJIarompu-
ATHOE COCTOSHHE OKpYXaloIleil cpebly OHOIOrHYECKOe 30POBbE OKPYXKAOLIEH cpelibl, TP KOTOPOM
BO3JIEHCTBHE MaTOTEHHBIX ¥ 0O0JE3HETBOPHBIX (haKTOPOB MPHPOABLI OYIeT CBeIeHO K MUHUMYyMY. OCHO-
BY IIPABOBOTO PETYINPOBAHUS JOJDKEH COCTABUTH 9KOCHCTEMHBIH ITOIX0J], OCHOBAaHHBII Ha CII€IOBAHUH
B OOIIIECTBEHHOM pPa3BUTHH 3aKOHAM MPHUPOJbL. IMEHHO Takoil Moaxo[ crnocobeH obecneunuTh Ouoio-
TMYECKUH OajaHC B IpUpPOJE, OMOJIOTHYECKOe 310POBhE IKOCHCTEM M O€30MacHOCTH XKHUBOW IPHPOMBI
JUIS 4eJIoBeKa U 00IIecTBa.
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BBenenune

AKTyaJbHOCTB Tpe/IaraeMoil TeMbl HCCIIENOBaHHs 00YyCIIOBIEHA PacTyIIUMU
pHCKaMU MacCOBBIX 3a00JI€BaHMH JIIO/ICH U HapyIICHHEM OJIarONpPHUSTHOTO SKOJIOTHYe-
CKOTO COCTOSIHHSI OKPYXKAloIIel Cpe/bl, BBI3BIBAEMBIX MATOT€HHBIMU M APYTUMH 0O-
JI€3HETBOPHBIMH (PAaKTOPaMHU MPHPOABI, KOTOPBIE CO3MAI0T COCTOSIHUE OMOIIOTHUECKOM
OTMACHOCTH. DTH SBJICHUS BCTAIOT HA MyTH JOCTHXKEHUS U TOAJEPIKAHUS YCTOWYNBOTO
pa3BUTHS OOIECTBA, TOPMO3ST SKOHOMHYECKUH POCT, CHIDKAIOT COLHATBHYIO 3aIIUTy
rpaXkJIaH, yCyryOusist 1o LeToYKe CyIIeCTBYIOUINE SKOJIOTHUECKUE TPOOIeMBI B 0ciIal-
711 CIIOCOOHOCTh TOCYJapcTBa MPOTUBOCTOSTH OMACHBIM BBI30BAM OOILIECTBEHHOMY
0JIaroIOTy4rio, B TOM YHCJIE€ CIIOCOOHOCTH TIPOTHBOCTOSTH OTTACHOMY OMOJIOTHYECKO-
MY BO3JICHCTBHIO IPUPOJIBL.

OOm1ue oLeHKH U HAOMIOIEHHs IeMOHCTPUPYIOT, YTO CETOJHSI MCTOYHHUKAMHU
OMOJIOrMYEeCKON OMACHOCTH BBICTYIIAIOT PAa3lUYHOIO POAA BBI3BAHHBIC JEATEIHHO-
CTBIO YEIIOBeKa M3MEHEHHS COCTOSIHUSI TPUPOJBI. ITO — COKpallleHHue OMOpa3HO00-
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pas3us v CBA3aHHOE C TUM 3aMEIICHUE B SKOCHCTEMAX YCTOWYHMBBIX BUAOB )KUBOTHBIX
U pacTeHUil HOBBIMH, HEPEIKO arpecCUBHBIMH BUAAMH, aHTPOIIOTEHHOE YHHUTOXKE-
HUE WK nepedopMaTUPOBAHUE CITY>KAIUX CPEIOi OOMTaHHS YKOCHCTEM, BBI3bIBAEC-
MO€ 3arpsi3HEHHUEM U HKOJIOTUYECKH HEMPOJAYMaHHBIM MPOCTPAHCTBEHHBIM PA3BUTHU-
€M, CO3JlJaHHE M MONaJaHHE B OKPYXAIOUIyI0 MPHUPOAHYIO Cpedy TeHHO-Moaupu-
LUPOBAHHBIX OPraHU3MOB, BO3JEHCTBUE KOTOPBIX HEAOCTATOYHO M3YUYECHO, CIydai-
HOE W TpeIHAMEpPEHHOE IPOHHUKHOBEHHE YYXXEPOJHBIX BUAOB >KUBOH MPUPOIHI,
HaKOHEI], U3MEHEHUE KJIMMaTa, MPOBOIMPYIOIIEEe OIMMACHOE W3MEHEHWE MPUPOIHON
cpenbl, 0cOOEHHO HAa MUKPOYpOBHE. B nTore moapeiBaeTcs CONpoOTUBISEMOCTh Opra-
HU3Ma YeJIOBEeKa, aalTallMOHHBINA MOTEHIIA SKOHOMHUKH U BOJIIOLIMOHHO CPOPMHU-
POBABILIMXCS TPUPOJHBIX OOBEKTOB K TAKUM HEraTUBHBIM DKOCUCTEMHBIM M3MEHEHH-
SIM, MEJUICHHO HAarpaBJisisi OOIECTBEHHOE PAa3BUTHE K Pa3pyILICHHIO.

ITpo6nembr OMOGE30MaCHOCTH B €€ pa3HbIX MPOSBICHUSX SBISIOTCA MpeaMe-
TOM MCCIIEOBAHUI TIPEHMYIIECTBEHHO €CTECTBEHHBIX' H JKOHOMUYECKHMX HayK
(Vasilevich, 2019). Hayka npaBa oOpariaercsi K UCCIeIOBaHUIO JaHHOW TEMbI BBIOO-
POYHO, KOHIICHTPUPYSCh HA OTACIBHBIX ACIEKTaX MPAaBOBOTO PErYJIMPOBAaHUS OHO-
6e3onmacHocTu. Tak, B IPaBOBOM HayKe IUPOKO OOCYXkIAIOTCSI BOIPOCHl COXPAHEHUS
OTJIIEIBHBIX PKOCUCTEM Kak 3ajior Omosiormueckoi OezomacHoctH (Selivanova, 2016;
Krasnova, 2020), MmenuumHCKON MOMOIIM TTpU OMOTEHHBIX 3a00JIeBaHMIX, OMOMEIN-
nuHBI 1 onotexnosoruit (Mokhov, 2017; Maleina, 2019). BeigBuraercs Te3ucC 0 BKITIO-
YeHUH OMOJIOTMYECKOW O€30MacHOCTH B KaueCTBE COCTAaBHOW YacTH HAIIMOHAIBHOMN
6e3omacHoctu (Stepanov, 2015). O0bEKTOM HAYYHBIX, TPEUMYIIECTBEHHO KPUMHHO-
JIOTHYECKHUX HCCIIEeIOBAaHUM BHICTYIAeT BOMPOC MPETHAMEPEHHOTO Pa3pyIIUTEILHOTO
OMOJIOTUYECKOT0 BO3ICUCTBUS Ha OOIIECTBEHHYIO JKM3Hb B BHJIE OHMOTEppopH3Ma
(Shevyrev, 2020). B nay4HOii TeMaTHKe pacTeT MHTEpPeC K mpobieMe obecrieueHust
OuosIornueckoil 0€30MacHOCTH B MOJTyYarolieil Bce pacTyllee pacnpoCcTpaHeHHue Jesi-
TEJILHOCTH, CBSI3aHHOM C MaHMIYJSLUSIMU TeHeTmdyeckuM MatepuainoM (Mokhov,
2020). [IpennmpuHUMAIOTCS YCUIIUS U TI0 BBIPAOOTKE TEOPETUYECKMX OCHOB IPABOBO-
ro peryiupoBaHusi Ouosorndeckoil 6e3omacHoctu B 1eiom (Agafonov & Zhavor-
onkova, 2020). HecoMHEHHO, 3TH HCCICIOBaHUS MPHOIMKAIOT HAyKy K BhIPAOOTKE
€MHOM, B3aMMOCBSI3aHHOW KOHLENIMH MPaBOBOr0 OOECHeueHUs: OHOJIOrHYeCKO
0€30macHOCTH, HO TOBOPUTH O €€ 3aBEPIICHHOCTH €Ile PaHo.

Ha nytu BBIpaOOTKM Takoi KOHIEMIMK CTOST TPOOJIEMBbI €CTECTBEHHO-
HAYYHOT'O XapaKTepa, BhIPAKAIOIIMECS B HEMOIHBIX 3HAHUSX M MPOTUBOPCYMBHIX BbI-
BOJIaX YYEHBIX OTHOCHTEIBHO HE TOJBKO MPHYHH TMPOUCXOXKICHUS OMOIOTHUECKHX
yrpo3, HO M caMOH 11e7IeCO00Pa3HOCTH MPHHATHS JOPOTOCTOAIIMX MEp 0 MX yCTpaHe-
HUro. VIMEHHO Takasi Hay4Hasi HEONPEeJICHHOCTh CYIIECTBYET IPUMEHUTENBHO K TPO-
OremMaM coxpaHeHusI Onopa3zHo00pa3ws, Pa3BUTHS OMOTEXHOIOTUI, I3MEHEHUS KITMMa-
Ta W CBSA3aHHOW ¢ HUMU OMO0E30MacCHOCTHIO, HE MO3BOJISIONIAs ¢ OYEBUTHON YBEPEH-
HOCTBIO 3asiBJISATh 00 BO3HHUKIIEH HEOOXOIMMOCTH HEOTJIOXKHOTO MPABOBOTO BO3ICH-

1 Kypuan «Xumuueckas u Guonorudeckas GesonacHoctby. Joctynno: http://www.chsafety.ru/ (nata o6pa-
mennst: 28.11.2020).
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cTBUA. B MEXAyHapOAHOM 5KOJIOIMYECKOM IIPaBe C y4ETOM Hay4qHOU HEOIPEAEIeHHO-
CTH OTHOCHTEJIFHO HEKOTOPBIX 3KOJIOTHUECKHX MPOOJeM BbIpaOOTaHbI MPHHIMIIEL, Ha
OCHOBE KOTOPBIX OINPEEIISAIOTCS MEXKTyHapOIHbIE 00s3aTEILCTBA B COOTBETCTBYIOIINX
norosopax. B Jlexnapanuu Puo-ne-’Kanelipo mo okpyskarolieil cpelie U pa3BHUTHUIO,
npunsatod Ha Kondepenunu OOH 1992 rona, 3akperuieH NpUHLIUI MPEI0CTOPOKHO-
CTH, ONPEAEISIIOIINN BEKTOP ACHCTBUI TOCY1apCTB B OTBET Ha €Ie HEAOCTaTOYHO MC-
CJIEZIOBAHHbBIE, HO YK€ BO3HHUKILIME OMACHBIE 3KOJOrMYeckue npodiembl. B cooTBer-
CTBHM C JIJaHHBIM TPHHIMIIOM Hay4yHas HEOINPEIEJICHHOCTh B TAKUX CUTyalMsAX He
JIOJDKHA OBITh MPUYMHOM OTKAa3a MM OTCPOYKU OT MPUHATHS HEOTJIOKHBIX MEp, B TOM
yHCIe CO3aHMs TS ATOTO HEOOXOAMMOM MPaBOBOil OCHOBBIZ. B Hayke MeskIyHaposI-
HOT'0 9KOJIOTMYECKOro IpaBa 000CHOBaHHE HEOOXOIMMOCTH ITPABOBOT'O PETYJINPOBAHUS
B cdepax, He 00JaJaroIMX JOCTaTOYHOW U yOeAUTEeIbHOM HaydyHOH JOKa3aHHOCTHIO
MIPUYMH BO3HUKHOBEHUS TOW WIIM MHOM HKOJOTHUYECKOW TPOOIEeMbI, BRIpaOOTaHBI CIie-
L[1aJIbHbIE NIPABOBBIE IPHUEMBI NPABOBOr0 pearnpoBaHus. OHU BKIIOYAIOT, B YACTHO-
CTH, CO3/laHME HAyYHO-IKCIEPTHBIX CTPYKTYp, MpeABapUTEIbHOE MH()OPMHUPOBAHHOE
corjacue rocyapcTB Ha 3KOJIOTHUECKOe BO3JEHCTBHE, 00JIa1atollee HayqHOM Heompe-
JIEJIEHHOCTBIO, OLIEHKY BO3JEWCTBUS Ha OKPY’KAIOIIYIO0 CPey U MOHUTOPUHI, CHELH-
aJIbHBIE MEphl IOPUIMYECKOM OTBETCTBEHHOCTH 3a HapyIICHHWE TpeOOBaHWi, Mpemy-
CMOTPEHHBIX IS pelLleHus SKojJorndeckoi mpobaems! (Vinuales, 2010).

Hacrosiee uccnenoBanue siBisieTCsl €Il OJHUM LIaroM B HalpaBJIEHUH Pa3-
pabOTKM HayyHOW KOHILENUuU Ouosornueckoi OezomnacHocTH. OCHOBHOM AaKILIEHT
C/IeNaH Ha BhIpaOOTKE MPABOBBIX MEP JOJITOCPOYHOTO MPEeayNnpekAeHus: Onoaornye-
CKUX YIpo3 ITyTeM OCHOBAaHHOTO Ha 3HAHWHU U HA y4YeTe B IIPABOBOM PETYIMPOBAHUH
OOIIIECTBEHHBIX OTHOIIEHUH O0BEKTUBHBIX 3aKOHOB MPUPOb. ONUpasich Ha pe3yJib-
TaThl HAYYHBIX MCCIIEI0BaHUH B 00acTH 0M0OE30MacHOCTH, MPOBOJUMBIX Kak B Poc-
cuM, Tak ¥ 3a pyoexxom (Robinson & Walzer, 2020), BbiiBUraeTcst uues o BHEAPEHUU
B IIPaBOBOE PETYJMPOBAHUE IKOJIOTMUECKUX OTHOLIEHUH METOJa SKOCUCTEMHOIO pe-
rynupoBaHus. JlaHHBI METO UCXOAUT U3 MAaKCUMAJIbHO BO3MOXKHOTO y4eTa 3aKOHOB
IPUPOBI MIPU MOCTPOEHUM CUCTEMBI MpaBa, OJHUM M3 KOTOPBIX SIBISIETCS HKOCH-
CTEMHOE€ €IMHCTBO Npupoabl. Opranuzanys ;KU3HeAEITeIbHOCTH B TADMOHUU C TIpH-
poJOi TMO3BOJIUT MOAJACPAKMBATE OMOOANAHC B NMPHUPOJE U TEM CaMbIM O0ECIEYUTh
0100e30macHOCTh OOIIECTBA, CONPOTUBIISIEMOCTh YeJIOBEKa, SKOHOMUKU M OKpYIKa-
olIei cpepl OMOJIOTHYECKHM yTpo3aMm.

IlonsiTHe OMOJIOrHYECKOH 0€30IMACHOCTH

[TonsiTe Omonornyeckoir 0€30MaCHOCTH YENIOBEKa, IKOHOMHUKH U OKPYIKaro-
el cpeiibl B CHCTEME IPABOBOTO PEryiqupoBaHuss B Poccuu MpencTaBiIeHO Y3KO

2 B 1ensix 3auUThl OKPYKAIOMIEH CPe/Ibl FOCYIapCTBa B 3aBHCHMOCTH OT CBOUX BO3MOKHOCTEH IMUPOKO MpH-
MCHSIIOT NPUHYUN RPUHAUSA Mep NPedocmopodicHocmu. B Tex cirydasx, Korja CyIecTBYeT yrpo3a cepbe3Ho-
ro Win HeoOpaTtuMoro ymiepba, OTCYTCTBHE MOJIHOI HayYHOH YBEpCHHOCTH HE HCIIOJB3YETCSl B KadeCTBE
TIpeuIoTa I OTCPOYKH MPHHATHS dP(PEKTHBHBIX C TOUKH 3PEHUS 3aTPaT Mep 110 HPeIyHpeKACHHI0 YXYI-
IICHUST COCTOSIHUS OKpYy»Katomei cpenst // Jleknapanus Pro-ne-YKaneiipo mo oxpyxaroei cpene u pasBu-
tuto ([punsra B r. Pro-zne-XKaneiipo 14.06.1992).
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U MIPEUMYILECTBEHHO KacaeTcsi cepbl MPOU3BOACTBA MOTPEOUTENBCKUX MPOAYKTOB
C UCTIOJIb30BaHUEM NPHPOTHOTO U TEHHO-MOAU(HUIIMPOBAHHOTO OMOJIOTHYECKOr0 Ma-
Tepuasa, B TOM YUCIIE CeIbCKOXO3SHCTBEHHON MPOAYKUUH, MPO(UIAKTUKY U Jieue-
HUs 00JIe3HEH, BEI3BAaHHBIX UH(PEKIMAMH, U B LIEJIOM 3aIUTHI 3/10pPOBbsI HACEJIEHUS OT
BO3/I€ICTBUSI ATOTEHHBIX OPraHU3MOB 0€3 JOCTATOYHOTO BHUMAHUS aHAIM3y IpHU-
YUH U y4eTa 3THX npuuuH. CaMo onpeneneHue OMOIOrn4ecKoil 0e30IacHOCTH Kak
MIPaBOBOW KAaTEropuu B TOJIHOLIEHHOM IOPHINYECKH 3HAYMMOM BHJIE OTCYTCTBYET,
XOTS B OJIM3KHX IO CMBICITY, HO JIOBOJIBHO a0CTPAKTHBIX (hOPMYJIMPOBKAX JaHO B He-
KOTOPBIX IPAaBOBBIX akTaX. Tak, CKOpee TEXHUUECKOE, a He IOpUANYECKOe Ha3HAUECHUE
uMeeT onpezenenue ouonorudeckoi 6ezonacHocty B 'OCTe 34150-2017. «Mexro-
CYAapCTBEHHBIN cTaHAapT. bruonornueckas 6€30MacHOCTBY, TI€ 3Ta KaTeropus ompe-
JeNseTCs KaK «3allUIIeHHOCTh YeJI0BeKa, OOIIecTBa U OKPY)KAIOLIeH Cpe/ibl OT Hera-
THBHOTO BO3JICHCTBUSI TOKCHYECKHX, aICPTeHHBIX, KaHIIEPOTE€HHBIX, MYyTareHHBIX
OMOJIOTMYECKUX BEILIECTB U COCIUHEHUH, cOlepKalluXcs B MPUPOJHBIX WIM T€HHO-
MOIMDUIMPOBAHHBIX GHONOTHYECKUX 0OBEKTAX U TIOMYUEHHBIX M3 HUX MPOAYKTax»®,
OueBuaHO, 4TO OUONOrMYECKass 0€30MaCHOCTh MOHUMAETCA J0BOJIBHO Y3KO, OXBAaThl-
Basi TOJIBKO OIEHKY OMOJIOTMYECKOro KayecTBa OOBEKTOB COJIEPKaHHUS OMAcHBIX OHO-
JOTMYECKHUX BEIIEeCTB, M HE JaeT BO3MOXKHOCTH OOpPATHTHCS K MEPBHUYHBIM HCTOKAM
camux yrpos. bonee obuiee onpezneneHne kaTeropuu 6MOJIOrH4ecKoil 6€30MacHOCTH
naHo B OCHOBaxX rocy/IapCTBEHHOM MOJIMTUKHA B 00JIACTH XUMHUYECKOW M OMOJIOTHYe-
CKOM 0€30ImacHOCTH KaK COCTOSIHME <«3aLUIEHHOCTH HACEJIEHUS U OKPYXKAroLIEH
Cpedpl OT HETaTHBHOTO BO3JIEHCTBHS OMACHBIX XUMHYECKUX M OMOJIOTMYECKHX (ax-
TOPOB, NMPH KOTOPOM XUMHUYECKUH N OMOJOTMYECKHI PUCK OCTAETCS Ha AOMYCTHMOM
ypoBHe»*. OJIHaKO, OCHOBHOW KpMTEpHil — JOMyCTUMBIH YpOBEHb PHCKa, OCTAaeTCs
BHE Pa3bsICHEHUI, HE YCTAHOBJICH U MPAKTHUECKU HE MOXKET OBbITh ONpeJIeIeH.
[IpaBoBoe perynupoBanue o0ecriedeHus: OMOJOrMUYecKoi 0Ee30MacHOCTU OCY-
mecTBIseTcs (pparMEeHTapHO B IOJ3aKOHHBIX aKTaX, YCTAHABIUBAIOLIMX IOPSIOK
KOHTPOJIS 3a TPOM3BOJICTBOM OT/ENbHBIX BHIOB MPOAYKIMK®, B TOM YHCJIE I'€HHO-

3TOCT 34150-2017. MexrocyiapcTBEeHHBIH cTannaptT. buonorudeckas 6e300acHOCTb. ChIpbe M HPOIYKTHI
nuieBsle. MeTon HAeHTU(PHUKAINT TeHHO-MOAN(UIMPOBAaHHEIX oprann3MoB (I'MO) pacTHTeNbHOTO MPOUC-
XOXKIAEHHs ¢ TPHMEHEHHeM OHOJIOTMYeCKOro MUKpodHma (BBeleH B aelictue [Ipmkasom Poccrammapra ot
04.08.2017 Ne 805-cr.

4 Vxa3 Ipesunenta PO or 11.03.2019 Ne 97 «O6 OcHoBax rocynapcTBeHHol nonutki Poccuiickoii depe-
panuu B obyiacTd 0oOeCICUCHHs] XUMHYCCKOM 1 GHonorndeckoil O6esomacHocTH Ha mepuoia a0 2025 roxa
U JajipHeiryro nepcnektusy» / C3 PD. 2019. Ne 11. Cr. 1106.

5 Hanpumep, Tlocranosnenue Ipasutenscrea PO or 16.05.2005 Ne 303 (pen. ot 16.02.2019) «O pasrpannye-
HUH TIOTHOMOYMH (peepalbHbIX OPTraHOB HMCHONHHUTEIHHON BIACTH B OOJACTH OOECIICUCHHUS OMOJIOTHYECKOM
¥ XUMHYecKkoil OezomacHocTr Poccmiickoit @enepammm» // «CoOpanue 3akoHomaTenscTBa PDy», 23.05.2005,
Ne 21, c1. 2023; Tlpuka3z Muncensxo3a Poccun ot 10.07.2007 Ne 357 (pen. ot 03.07.2018) «O6 yTBepxae-
uuu [Topsiika rocyaapcTBEHHOW PEruCcTpaIvi MECTUINIOB U arPOXUMHUKATOBY (3aperucTpupoBaHo B MuHIO-
cre Poccun 02.08.2007 Ne 9942) // BroniereHs HOPMaTHBHBIX aKTOB (helepalbHBIX OPraHOB MCIIOIHUTEb-
Hoit BiacTh, Ne 37, 10.09.2007; IIpuka3 Muntpyna Poccuu ot 24.12.2015 Ne 11461 «O6 yTBEpKICHUH PO-
(eccuonanpHOro cragaapra “CrenuaaicT KOHTPOJIS KauecTBa U 00ecreyeHns SKOIOTHIeCKOr U Ouoornie-
ckoii Oe3omacHocTH B obOmactu oOpameHus c¢ orxozamu™» (3apeructpupoBaHo B Muniocte Poccuu
28.01.2016 Ne 40856).
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MOI[I/I(l)I/IL[I/IpOBaHHOI\/'I HpO,Z[YKLII/II/IG, B CAHUTAPHO-3IINACMHUOJIOTHICCKOM 3aKOHOAATCIIb-

CTBe, caHMTapHbIX npasuiax’, [OCTax®, TpeGoBaHus K HEKOTOPHIM BUIAM IPOIYK-
nuu. Mepbl IPOTUBOCHCTBYS U JIMKBUAALMHU IIOCIIEACTBUN OMOJIOIMYECKOro BO3JCH-
CTBUSL TIPELYCMOTPEHbl B KOHTEKCTE IPAaBOBOIO PETYIMPOBAHUS IMPELYyHPEKICHUSL
U JUKBUJALUHU YpE3BbIYAHHBIX CUTyallUd IMPUPOJHOIO U TEXHOI'CHHOTO Xapakrepa,
CBA3aHHBIX C pacHpocTpaHeHHeM 3abonepanuit’. Hanbonee 61usko k npobieme obec-
nedeHus: Omosyormdeckor Oe3omacHocT cTouT DenepanbHbIM 3akoH «O CaHUTapHO-
SMUIEMHOIOTHYECKOM Oyaromnonydnn Hacenenus»’. B 3akoHe caHMTapHO-3MHIE-
MHOJIOTHYECKOE OJIarornoydyne — 3TO OTCYTCTBHE BPEIHBIX BO3JIEHCTBHI Ha 4Yejo-
BeKka ()aKTOPOB Cpelbl 0OUTaHMS, K KOTOPOH OTHECEHBI M MPUPOJHBIE, M HCKYCCTBEH-
HbIe 00BbEKThI. PAaKTOPHI Cpebl OOMTAHHS BKIIOYAIOT B TOM YUCIIE OMOJIOrHYEeCKUue —
BUPYCHbIE, OaKTepHalbHble, apa3uTapHbie U uHble. OJHAKO cpefa oOUTaHUs OXBa-
TBIBA€T OTHOCHUTEIBHO HEOOJNBIIYI0 4aCTh MPHPOJIbl, TEPPUTOPUIO PACCENIECHUS JIIO-
Jiel, 1 He YUUTBHIBAET €IMHCTBO MPHUPOJIBI B I[EJIOM U B3aUMOCBS3b CPEbl OOMTAHUS
C JIpyT'MMU NPUPOIHBIMU TEPPUTOPUSIMHU.

Hu 0 xakoM KOMIUIEKCHOM NPaBOBOM pEryJIHMPOBAaHUM oOecredeHus: 6uoio-
TMYECKON O€30MacHOCTH C yYeTOM HE TOJBKO AHTPONOTCHHBIX, HO W TPHPOIHBIX
MIPUYMH BO3HUKHOBEHUS! OMOJIOTHUYECKUX yIPO3 B KOHTEKCTE SKOJIOTMYECKOTO IpaBa
pedu He uerT.

[Tpunsrerit B suBape 2020 roma B mepBoM YTEHUH 3aKOHOMPOEKT «O Ouoo-
ruuecKoil 6e3omacHOCTH»'! nMeeT BaXHOE 3HAUEHHE, CBUIETENBCTBYIOIIEE O HANH-
YUY MOJUTUYECKON BOJIM HAWTU MpPaBOBBIE PeLICHUs: Ouosiorndyeckum yrposam. On-
HAaKO BOIPOCHI 00eCHIeUeHHsI IKOJIOTHUECKU 0€30IaCHOTO COCTOSHUS KUBOM MIPUPOAbI
KaK IJIaBHOM Mepbl MPEIyNpexIeHHs ONaCHbIX OMOJIOIMYeCKUX BO3AEHCTBUI HA 3710-
POBBE UEJIOBEKa BBIPAXKEHBI, [NIABHBIM 00pa30M, B PAMOYHBIX M OTCHUIOYHBIX HOpMaX,

6 denepanbublil 3akoH o1 05.07.1996 Ne 86-03 (pex. ot 03.07.2016) «O rocynapcTBEHHOM PEryJIMPOBAHHY
B 00J1aCTH T€HHO-MHXKEHEPHOIT esiterbHocTY // CoOpanue 3akoHoaarenscTa PO, 08.07.1996, Ne 28, cr. 3348.
" Hanmpumep, IocranoBnenne I'IaBHOrO TOCYapCTBEHHOTO CAHMTApHOro Bpada PO ot 29.08.2014 Ne 51
«06 yreeprxaennn CIT 2.2.1.3218-14 “CanutapHo-3MHIeMHOIOTHYECKHEe TpeOOBaHHS K YCTPOUCTBY, 000pya0-
BAHUIO ¥ COJIEPIKAHMIO HKCIIEPHIMEHTAIEHO-ONOIOTMYECKNX KIMHUK (BuBapueB)™» (BMecte ¢ «CII 2.2.1.3218-14.
CaHNTapHO-3IHIEMHOJIOTHIECKHE TIPABUIIA...»).

8 Pasnen TK 447 Tpukasa Poccrangapra ot 01.11.2019 Ne 2612 (pen. ot 19.10.2020) «O6 yTBepacHUH
IIporpaMmel HanmoHaNbHOH cTangapTU3anuu Ha 2020 romy.

9 «UpesBbIyaiiHas cUTyanus — 3TO 0OCTAHOBKA HA OTPENENEHHON TEPPUTOPHH, CIOKHUBIIASACS B PE3YIBTATE
aBapuM, OMAcHOr0 IPUPOAHOTO SIBJICHUS, KaTacTpodbl, pacnpocmpanenus 3a001e6anus, NPEICTABISIONIETO
OIaCHOCTB ISl OKPY’KAIOMINX, CTUXHWHOTO MJIM MHOTO OEICTBHS, KOTOPHIE MOTYT MOBJICYb MM MOBJIEKIN 32
co0oif JermoBedYecKe KEPTBHI, ymepOd 370pOBBIO JIIOACH MM OKpYXKaromiel cpee, 3HAUYMTEIbHBIE MAaTepPH-
JIBHBIC ITOTEPH ¥ HApYIICHUE YCIOBUH JKU3HEASSTENbHOCTH moaei» // denepanbHblil 3akoH ot 21.12.1994
Ne 68-®3 (pex. ot 01.04.2020) «O 3ammuTe HACENEHHS W TEPPUTOPHI OT UPE3BBIUYAMHBIX CUTYAIMH MIPUPOI-
HOT'O M TEXHOT'CHHOTO xapakTepa» // Cobpanue 3akoHomareabetea PO, 26.12.1994, Ne 35, cr. 3648.

10 denepanbuslii 3akoH ot 30.03.1999 Ne 52-®3 (pen. ot 26.07.2019) «O caHUTapHO-DNUAEMHUONOTHYECKOM
6narononyunu Hacenenus» // C3 PD. 1999. Ne 14. Cr. 1650.

11 3akononpoext Ne 850485-7: Cucrema 0O€CIedYeHHMs] 3aKOHOIATENBHON IEATENBHOCTH. JIOCTYIHO:
duma.gov.ru (zara obpamtenus: 29.11.2020).
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JONOJIHUTENNBHO TPpeOys CYLIECTBEHHOIO U CUCTEMHOIO M3MEHEHHMs psiia AEHUCTBYIO-
muX (erepanbHbIX IKOTOTHUECKUX 3aKOHOB.

ITonsitne Omosornyeckoil 6e30MacHOCTH BBI3BIBAET PACTYLIMI HayUHbIH HHTE-
pec. OnHaKo UMEIOIMeCs Hay4HbIe ONPEAEIECHHs BPs JIM NPUOIMKAIOT K BBISBICHUIO
IOPUINYECKUX IIPU3HAKOB 3TOM IPAaBOBOM Kareropuu. B yacTHOCTH, IIyTE€M MPOCTON
SKCTPANOJISIIIMY OTIPEICIICHHs] HAIlMOHAIbHOW Oe30macHoCTH Ha Oosee y3kyo chepy
OMOJIOTMYECKUX YTPO3 MOHATHE OMOJIOTMYECKOM O€30MaCHOCTH OMPEIENIEHO KaK «COo-
CTOSIHME 3AIIUINEHHOCTH HACENCHUs OT yrpo3 OMOJOrMYECKOro XapakTepa MmpodieMy
Ouonornueckoi 0€30MaCHOCTH, BO3HUKIIMX €CTECTBEHHBIM IIyT€M B OTCYTCTBHE (hak-
TOPOB @HTPOIIOT€HHOTO BO3/1€CTBUS JIMOO CBA3aHHBIX C TAKUM BO3JCHCTBUEM, a TAKKE
BBUJly HEHAJUIEKAILETr0 00OpalieHus ¢ OMOJOrHYECKUMH BEIIECTBAMU, UCTIONb3YEMBIMH
B MHUpPHBIX LEJNAX, JIUOO B cilydae AEUCTBUI wiau Oe3leHCTBUs, MPOU3BEAECHHBIX
B HapyllIeHHE IPUHLUIIOB OOpalleHusl ¢ OMOJIOrnyeckuMu BemecTBamu» (Shevyrev,
2020). OcraeTcst OTKPBITHIM BOIPOC, KAKUMHU JTOJDKHBI OBITh KPUTEPHH 3aIIUILICHHOCTH
HaceJeHHsl OT Yrpo3 OMOJIOTHYECKOro XapaKkTepa, XOTs BaKHO, YTO CPEId UCTOUHUKOB
OMOJIOTMYECKUX YTPO3 Ha3BaHbl €CTECTBEHHbIE (DAKTOPbI OMOIOIMYECKOrO BO3ZEH-
crBusi. COOTBETCTBEHHO, PUTOPHUUECKUN XapaKTep HOCHUT BBITEKAIOIINHA M3 3TOTO BO-
[poc: Kakue FOPUINYECKHEe MOCIIEICTBUS BO3HUKAIOT B CBS3U C HAPYIICHUEM COCTOS-
HUS 3aLIMIIEHHOCTH HAaCeJIEeHHs OT OMOJIOTMUECKUX YTPO3.

TI'ocynapcTBeHHasi MOJIUTHKA B 00J1aCTH OHOJIOTHYECKOH 0€30MacCHOCTH

OnpeneneHHoe BUKEHUE B CTOPOHY Pa3BUTHUS NPABOBOIO PEryJIMPOBAHMS
OHOJOrMYecKoil 0e30MacHOCTH MOXHO Ha0MIoAaTh 1Mo (HaKkTy NPUHATUS psAla MOJU-
TUKO-TIPABOBBIX JIOKYMEHTOB CTPAaTErMYecKOro miaHupoBaHus. OJHAKO 3TOT0 CO-
BEPLIEHHO HEJOCTATOYHO.

Taxk, CTpaTerus HallMOHAILHON Ge30MacHOCTH caM TEPMUH «OHONOTUYECKast
6e3omacHOCTb» BooOmHIe He ynoMuHaeT. CTpaTerusi ykasbIBaeT Ha yrpo3bl HAIlMo-
HaJIbHOW OE30MMaCHOCTH CO CTOPOHBI TEPPOPUCTHUECKUX AKTOB C HCIOIB30BAHUEM
OMOJIOTMYECKH OTIACHBIX BEIIECTB, OOJIaTaHMsI OMOJIOTHYECKUM OpY>KHEM, BO3MOXK-
HBIM JIeUITITOM OHOPECYpPCOB.

Buonornyeckast 6€30mMacHOCTh MPSMO HE BKIIFOUEHA B COJIEPIKAHUE SKOJIOTHYE-
CKOM 0€30MacHOCTH B COOTBETCTBHH ¢ OCHOBaMH TOCYIApCTBEHHOH MOJUTHKU B 00Ia-
CTU 3KoJiorudeckoro pa3sutusi Poccuiickoit deneparnuu Ha nepuon n1o 2030 roga®.

12'yka3 Ipesunenta P® or 31.12.2015 Ne 683 «O CrpaTeruy HauMOHAIbHOH GezomacHocTH Poccuiickoit
Oenepanumny // Codpanne 3akoHoaaTenbeTBa PO, 04.01.2016, Ne 1 (wacts 1), cT. 212.

13 «Pa3pabotka HacTosmux OCHOB OOYCIIOBIIEHA HEOOXOOUMOCHbIO 0bECnedens SKoN02ULEeCKoll HE30NACHO-
cmu TIpU MOJICPHU3ALUH 3KOHOMHUKH U B IIPOIIECCE MHHOBAIMOHHOTO pa3BuTus». «Hacrosmymu OcHoBamMK
OIIPE/IeIISIOTCS CTpaTernyecKast 1ieJib, OCHOBHBIE 33/1a4¥ TOCYapCcTBa B 00JACTH OXPaHbl OKpYIKaloIIeil cpe-
Ibl U 06ecneyenus SKON0UecKol 6e30nacHocmu i MEXaHU3Mbl UX peanusaiun» // OCHOBBI rOCyIapCTBCH-
HOH HONUTHKH B 007acTH 3Kosoruyeckoro passutus Poccuiickoit deneparu Ha nepuox 1o 2030 roga (yTB.
[Ipesunentom PD 30.04.2012).
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Cam JOKyMEHT ONMMpaeTcsl Ha KOHCTATallUI0 y)Ke JaBHO CYIIECTBYIOIIMX B 3aKOHO/IA-
TEJILCTBE CTAHAAPTHBIX MEp MOJACPIKaHUs OJaronpHsITHOW OKPY)KaloLIeH Cpelbl OT
HETaTHBHOTO BO3/ICHCTBHS, 2 BOSHUKHOBEHHE YIPO3bl MACCOBBIX 3a00JIeBaHUH JII0AEH
B pe3ysbTaTe BO3/AEHCTBUS TOKCHUYECKHX, aJUICPI€HHBIX, KaHIIEPOTCHHBIX, MyTareH-
HBIX OMOJOTMYECKUX BEIIECTB M COCIMHEHUH, COJACp)KAIIMXCS B TPHPOIHBIX HIIU
TCHHO-MOJIU(PHUIIMPOBAHHBIX OMOJOTHUYECKUX OOBEKTaX M IMOJIyYEHHBIX M3 HHUX IPO-
IyKTax, MPsIMO HE PacCMaTPUBACTCS B KAYECTBE YTPO3bI IKOJIOTMIECKOMY Pa3BUTHIO.
[ToTepst Onopa3HooOpa3us, XoTs u 3asBieHa B OCHOBaX roCyAapCTBEHHOW MOJIUTUKH
B 00JIaCTH DKOJIOTMYECKOTO Pa3BHTHUS B COCTABE INIOOATBHBIX KOJOTMYECKUX IMPO-
0J1eM, OKazanach He 00SCIICUCHHOM CIeIMATbHBIME MEPaMH MPEIYPEIKICHUS U YCTpa-
HEHHS TIPOIIECCOB 00CTHEHHS OMOpa3HO00pasHs.

B Crparernu skonoruueckoid 6e3onacHocTd Ha nepuoa Ao 2025 roga Ouomo-
rudyeckasi 0e30MmacHOCTh TAKXKE MPSMO HE 3asBJICHA B KAYECTBE 1€ WM 33Ja4Ml CTpa-
TETMU B COCTABE PKOJIOTMYECKON 0€30MmacHOCTH. XO0Ts COKpalleHHe OHopa3Hoo0pasus
M yKa3aHO B Ka4eCTBE yIPO3bl SKOJOTUYECKOH OE30IaCHOCTH, CYTh M IIPOUCXOXKIACHHE
TaKoM yrpo3bl, a TaKkKe MpsMasi CBSI3b pa3pylleHus OuopasHooOpasust ¢ Guosoruye-
CKOI1 0€30MacHOCTHIO sl OOIIECTBAa OCTASTCS 33 PaMKaMH IPAaBOBOTO PETYJIHMPOBa-
Hust, Taxoke He MpeIyCMOTPeHbl KaKue-ubo CreluaabHble Mephl, HAPABJICHHbIE HA
COXpaHeHHe OMOJIOTMYECKOro Pa3HOOOpa3ms 3a MpelesiaMd yXKe MOHSITHBIX W Hpey-
CMOTpPEHHBIX JICHCTBYIOIIMM 3aKOHOAATEIBCTBOM MEp IO OXpaHe >KUBOTHOIO MHDA,
cpesbl 06MTaHuA M 06 0cO00 OXpaHAEeMBIX HMPUPOAHBIX Tepputopusx’®. Tak, Deme-
panbHbIid 3aK0OH «O KMBOTHOM MHpPE» JaeT JIOBOJILHO HAYKOEMKOE M aOCTPaKTHOE
omnpesieNieHne GHOTOTHYECKOTO Pa3sHO0OPasHA ™, He TpaHCHOPMUPYS €r0 B CHCTEMY lie-
JIeyCTPEMIICHHBIX U B3aMMOCBSI3aHHBIX ITPAaBOBBIX Mep obecrieuenus. [1o cytu, Guopas-
HOOOpa3ue paccMaTPHBACTCS TOJIBKO B KOHTEKCTE «yCTOHYMBOTO MCIOJIB30BAHMS JKH-
BOTHOTO MHPa», KOTOPOE B COOTBETCTBUH C 3aKOHOM I10JIpa3yMeBaeT IpeypeKICHIE
MPY TIOMOIIHM TPAJAUIIMOHHBIX MEP OXPaHbl KUBOTHOTO MHpPA €r0 KOJIMYECTBEHHOTO
W Ka4eCTBEHHOT'O HCTONICHUs (0XOTa, phIOOJIOBCTBO, OXpaHa Cpelbl OOWTAaHHS, BOC-
MPOU3BOJICTBO JKMBOTHOT'O MHUpA U ApyrHe). XOTs PaCTUTEIBHBIA MUP U BKIIIOYEH B TIe-

14 «K rnoGansHEIM BEI30BAM JKOJOTHYECKOH 6E30MAaCHOCTH OTHOCATCS: ...COKPAIIEHHE OHOIOTHIECKOTO pas-
HOOOpa3Hus, 4To BiIeYeT 3a cO00I HeoOpaTUMBbIE IOCICACTBUS ISl 3KOCHCTEM, pa3pyliasi HX LEIOCTHOCTDY ...
«3a7a4u: ...COXpaHeHHe OMOJIOTMYECKOro pasHooOpasms, YKOCHCTEM Cylu U Mops» / Yka3 [Ipesunenta PO
or 19.04.2017 Ne 176 «O Crpaterun 3xonoruueckoi 6ezonacuoctu Poccuiickoit denepannu Ha nepuos 1o
2025 roga» // C3 P®. 2017. Ne 17. Cr. 2546.

15 «Pemenne OCHOBHBIX 3a1a4 B 06NACTH OOECTIEUEHUs DKOIOTHIECKOH OE30TACHOCTH JIOJDKHO OCYIIECTB-
JITBCS TIO CJIETYIOIINM IIPHOPUTETHBIM HANPABICHHUSM: ... PACIINPEHHE MEpP 10 COXPAHCHUIO OHOIOrHIECKO-
ro pa3HooOpa3ys, B TOM UYHCJIE PEJKHX M MCUE3AIOIIUX BUIOB PAaCTEHUH, KMBOTHBIX M JIPYTHX OPraHU3MOB,
Cpensl UX OOMTaHMS, a TaKKe Pa3BHTHE CHCTEMBI 0CO00 OXpaHSEMBIX NMPUPOJHBIX TEPPUTOPHH...» // YKa3
Ipesunenta PO ot 19.04.2017 Ne 176 «O Crpateruu skonorudeckoi 6esonacHoctu Poccuiickoii denepa-
1uu Ha ieprof 10 2025 rogax // C3 PO. 2017. Ne 17. Cr. 2546.

16 «Buonornyeckoe pasHooOpasue KUBOTHOTO MUPa — PasHOOOPasne 0OBHEKTOB KUBOTHOTO MHUPA B PAMKAX
OJIHOTO BH/Ia, MEeX/y BUIAMHU H B IKOJIOTHYECKHX cucTeMax» / Ddenepanbhblii 3akoH oT 24.04.1995 Ne 52-03
(pen. ot 24.04.2020) «O >xuBotHOM Mupe» // C3 PD. 1995. Ne 17. Cr. 1462.
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pEUEHb KOMIIOHEHTOB IIPUPOJHOIN Cpelibl, MOXKHO YBEPEHHO 3asBUTh O (PAKTUUECKOM
OTCYTCTBUHM IIOJHOLIEHHOT'O 3aKOHOATENLCTBA O PACTUTENILHOM MUpe. JIecHOM Kozekc,
XOTS U COAEPHKUT AL BaXKHBIX IOJIOKEHUN OTHOCUTEIBHO OXPaHBbI JIECOB KaK 3KOCH-
CTeMBl U KaK pa3sHOBHJHOCTH PACTUTEIBHOIO MHpa, HE OXBAaTbIBAET BECh PACTHUTEIIb-
HBII MUp TeppuTopun Poccuu, ocTaBisisi BHE NIPABOBOIO PEryJMpPOBAHUS PACTUTENb-
HBI MMp pa3lWYHBIX JaHIIAQTOB 3a MpejeslaMy jeca U UHBIX 3kocucTteM. Ompene-
JICHHBIN MMITYJIbC MOHUMAHHUIO M MPUMEHEHHIO MOJIoKeHus JIecCHOro Kopekca o jece
Kak sKxocucreme 6bu10 Mano Koncrurynnonusim Cynom PO, KoTopsIM KOCBEHHO uepe3
ompeJieNieHe MeXaHu3Ma BO3MEILEHUsI Bpesia Jecy cy[ Mpeanucan o0sS3aHHOCTh Mpu-
YUHWUTENST Bpela, JOIMyCTHUBIIEro 3arps3HEHUe Jieca He(TenpoayKTaMH, BO3MECTHTh
BpeJl, IPUYMHEHHBIN HE TOJBKO I10YBAM KaK OJHOMY U3 KOMIIOHEHTOB IPHUPOAHOH cpe-
Ibl UX 3arpsi3HEHUEM, HO BCEM MHBIM IIPUPOAHBIM OOBEKTaM, COCTaBIIAIOIINM KOCHU-
CcTeMy Jieca Ha 3arps3HEHHOM TeppUTOpUH’ .

Xotst OcHOBaMU rocy1apCTBEHHON NOauTHKU P® B ApkTuke Ha nepuop 10
2020 rosa u nanbHeifiyio nepcrektuBy'® obecneuenue Guonsoruueckoii Ge3onacHo-
CTH NpPSIMO HE IPETyCMOTPEHO, HayKa 3KOJOI'MYECKOIro IpaBa, aHAJIU3UPYsS HOKY-
MEHT, 110 CyTH, 00OCHOBBIBACT HAJMUNE OCOOBIX OHMOJIOIMYECKHX HCTOYHHKOB JIECTa-
OUIM3aIMN SKOCHCTEMBI APKTHKH. DTH PUCKH, B YACTHOCTH, BKJIIOYAIOT TaKyi0 OHO-
JIOTUYECKYIO yrpo3y, KaK paclpoCTpaHEHHE T€HOMHBIX TeXHOJOruil. COOTBETCTBEH-
HO, 00OCHOBBIBAETCS BBIBOJ O INMPOKOM NOHMMAaHMU HAallMOHAJIBHOH 0e30macHOCTH
MPUMEHUTENIBHO K APKTHUKE, B COAEPKaHUE KOTOPOTO BXOAUT TaKkKe OMOJIOrHYecKas
6e3omacuocts (Zhavoronkova & Agafonov, 2019).

OCHOBBI TOCYIapCTBEHHOMN MOJIMTHKH B O0JIACTH OOECNEYEHUSI XUMHUYECKON
u Guosornyueckoii Ge3omacHocTU™ yike IeIeHanpPaBIeHHO 0OPAIIAOTCS K OGHOIOrHye-
CKOM 0€30MacHOCTH M pacCMaTPUBAIOT €€ Iupe, o0pamiasch K HCTOUHUKAM U PUYU-
HaM HapyIIEHUs COCTOsSHUS Omobe3onacHOCTH. Tak, B UMCIO OMOJIOrMYECKHX Yrpo3

17 «Jlec xak MPUPOAHBIA pecype SBISETCS KOMIUIEKCHOM JKOJOTMYECKOW CHCTEMOM, COCTOSAIIEH M3 MOYB,
MO3EMHBIX W Ha36MHBIX HCTOUYHUKOB, OOBEKTOB PACTUTENHHOTO U JKHUBOTHOTO MHUPA, HAXOASAIINXCS B TECHOH
B3aUMOCBSI3H, a IOTOMY HETaTUBHOE BO3/IEHCTBHE Ha OT/EIbHBIE KOMIOHEHTHI 3KOJIOTUYECKOH CHCTEMBI Jie-
COB BJICUCT HapYIICHHE BHYTPUCHCTEMHBIX CBSI3eH, HAHOCS TEM CaMBIM BpeJl 3Kocucteme B 1eroM. CooTBeT-
CTBEHHO, MCUUCIICHUE pa3Mepa Bpeja, MPUINHEHHOTO JiecaM, JODKHO NPOM3BOJUTBECSA C YUSTOM XapakTepa
neicTBuil (OGe3neiicTBYS) NPaBOHAPYIINTENS, UX ONMKAMIIMX M OTAAICHHBIX MOCIEACTBUIL, yumiepba, HaHe-
CEHHOT0 KaK JKOCHUCTeME B IEJIOM, TaK ¥ OTACIBHBIM €€ KOMIIOHEHTaM (JIEMEHTaM INPUPOJHON Cpenbl),
HaIpUMep JIECHOH pacTHTENBbHOCTH, )KUBOTHOMY MHpY, IoA3eMHBIM Bogam» / IlocranoBnenne Koncturymm-
onHoro Cyna P® ot 02.06.2015 Ne 12-I1 «Ilo nemy o mpoBepke KOHCTUTYLIHOHHOCTH 9acTH 2 CTaThH 99, ya-
ctu 2 crarbu 100 JlecHoro xonekca Poccuiickoit @enepannu u mojoxeHui nocranosieHus [IpaBurenscTBa
Poccuiickoit @eneparuu “O0 MCUYUCICHUU pa3Mepa Bpeaa, MPUYUHEHHOTO JieCaM BCIEICTBHE HAPYIICHHS
JIECHOTO 3aKOHOJIATENIbCTBA” B CBSI3M C JKaJ000H 00IIecTBa C OrpaHUUCHHOIN OTBETCTBEHHOCTHIO ““3aroisp-
HedTs”» // C3 PO. 2015. Ne 24. Cr. 3547.

18 «OCHOBBI rocyaapcTBeHHOM nonutuku Poccuiickoit @enepaumu B Apkruke Ha nepuon no 2020 roga
U fanbHelmyo nepcrektuBy» (yB. [Ipesunentom PO 18.09.2008 Ne ITp-1969).

19 Vka3 Ipesunenta PO or 11.03.2019 Ne 97 «O6 OcHoBax rocyaapcTBeHHOI nonutuku Poccuiickoii ®ee-
paumu B obnactu obecreyeHUs XMMHUYECKOH M Omosorudeckoil GesomacHocTd Ha mepuon ao 2025 roma
¥ JanpHeimyto nepcrnekTuBy» // «Cobpanue 3akoHOmaTenbcTBa POy, 18.03.2019, Ne 11, c1. 1106.
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BKJIFOUEH HE TOJIBKO aHTPOIIOT€HHBII, HO U YKOJIOTUYECKHH (paKTOp — ONacHOE BO3-
JEMCTBUE HA YEJIOBEKA U OKPY’KAIOLIYI0 CPey NaTOr€HHbIX OMOJIOIMYECKUX areHTOB,
BO3HUKIINX B PE3YyJbTATE HE TOJIBKO TEPPOPUCTUYECKUX AKTOB JINOO UCIOIb30BAHUS
OMOJIOTUYECKOT0 OpPYKHUS, a TAaKXKe KaK pe3yJbTaT ACHCTBHUS SKOJIOTMYECKUX (pakTo-
POB — HM3MEHEHUS KJIMMaTa, IPUPOIHBIX KaTacTpod, MOTEPU JIIOIAbMH, KUBOTHBIMHU
U PacTEHUSIMH CONPOTHUBIIAEMOCTH U UIMMYHHUTETa K IATOI€HHBIM OpraHu3MaM B pe-
3y/nbTaTe U3MEHEHHH IeHOTHIa U (EHOTHIA YEeJIOBEKAa, KUBOTHBIX U PACTCHHUH, BBI-
3BaHHBIX BHEIITHUM BO3eHcTBHEM? .,

B Poccum, mocraBuBIIEH LEIbIO JTOCTH)KEHHE HSKOJOTHYECKOTO PAa3BHTHUS
K 2030 romy?! B yCIOBHSX COXpAaHEHHMS yrPO3bI ONMACHOTO M MACIITaGHOTO OHOJIOTH-
YECKOT0 BO3ZICHCTBUS, CBI3aHHOTO C pa3pylleHHeM OHOJIOTHYECKOro eTMHCTBA U Oa-
JaHca B Mpupone, obecreueHre OMOJIOrMYecKOM Oe30MacCHOCTH IyTeM pa3pabOTKU
U NIPUHATUS CHELMANBHBIX MEpP 10 OXpaHe OKPYXKAIOLIEH cpeabl MPUOOpPETaeT YepThl
HE00XOIMMOI0 YCIIOBUS 3KOJIOTHYECKOT0 Pa3BUTHS.

Taxkum 00pa3oM, MOXKHO KOHCTATHPOBATh, YTO HA YPOBHE IOCYAAapCTBEHHOMN
MOJIMTUKHM UMEETCsI OCO3HAHWE 3HAYMMOCTH ONACHOTO OMOJIOIMYECKOro BO3JEHCTBUS
Ha YeJIOBEKAa M OKPYKAIOIIYI0 CPeAy MPOUCXOIAIINX TITyOMHHBIX W3MEHEHHH B Oa-
JaHCEe TPHUPOJHBIX MPOIECCOB, CBSI3aHHBIX ¢ HEOOMYyMaHHBIM U MPOJOLKUTEIEHBIM
WJINA CTIOHTAHHBIM BMEIIATEILCTBOM YEJIOBEKa B OTH MPOIECCHl M HApyIIAIOIIUX KO-
CHCTEMHOE €TUHCTBO MTPHUPOIBI.

ITocnencTBus Takoro BMEIIATENILCTBA B MOJHOW Mepe, 10 CyTH, BCE YellOBe-
YEeCTBO OLIYTWJIO B NEpUOJ MUPOBOM nanaemuu kopoHasupyca 2020 roga. Hepas-
PBIBHASI B3aMOCBS3b 370POBBS U )KU3HHU JIFO/IEH, SJKOHOMUKH, JOCTyNa K Oe30macHoi
nuine, MHQPACTPYKTYpe ¢ IKOJIOIMUECKHM 3/10pOBbEM OHOChEps! NposiBUIA ce0sl CO
Bcell 0ueBUAHOCTHIO. OTBETHBIE OpPTaHU3AIMOHHBIE MEpPhl Ha MAaHJEMHIO — H30JIA-
LUs1, MEAULIUHCKAsl IOMOILb, XOTSI U CHU3UJIM PUCK MacCOBOW rmOeinu jroaed B 9TON
KPUTHYECKON CUTYalluH, BPs/I JIM MOKHO NPU3HATH 3()()EeKTUBHBIMHU U JOCTATOUHBIMHU

2 «CocTosHEE XUMUIECKOH 1 GHONOTUIECKON GE30MACHOCTH OTPEIENSETCS COCTOSHUEM 3alIMIIEHHOCTH Hace-
JICHUS M OKPYIKAIOLIEH cpelbl OT HEraTHMBHOTO BO3JEHCTBHS OMACHBIX XMMHUYECKUX U OHOJIOTHYECKHX (aKTo-
POB, IPH KOTOPOM XMMHYECKHIT M OMOJIOTMUECKIH PUCK OCTaeTcsl Ha JOMYyCTHMOM ypOBHE. ...OCHOBHEIMH OHO-
JIOTMYECKUMH YTPO3aMH SIBISTIOTCS: 1) MoanduKanust CBOUCTB M ()OPM MATOTCHHBIX OMOJOTMYECKHX areHTOB,
CBOWCTB MX IIEPEHOCYHMKOB, M3MEHEHHE MECT OOUTaHUs MIEPEHOCUYNKOB B CBSI3H C M3MEHEHHEM KJIMMaTa U B pe-
3yJbTaTe MPUPOAHBIX KaTacTpod; 2) BOZMOXKHOCTD MPEOIOICHNSI MUKPOOPIraHU3MaMH MEKBHIOBBIX 0apbhepoB
B COYECTAHHMH C BO3HUKAIOIIMMH 1071 BO3JEIHCTBIEM BHEIIHEH cpelibl H3MEHEHMSIMH TeHOTHIIA U (PeHOTHIIA Opra-
HHM3Ma YeIOBeKa, KUBOTHBIX U pacteHuit»y / Yka3 [Ipesunenta PO ot 11.03.2019 Ne 97 «O6 OcHoBax rocyaap-
cTBeHHOU monuTHKH Poccuiickoit denepanmi B obmacTu oOecriedeHHs XMMUYECKOH M OHONOrHYecKoil 0e3-
OIacHOCTH Ha rniepron 10 2025 rona u ganpHeiryro nepcnektusy» // C3 PD. 2019. Ne 11. Cr. 1106.

2L «CTpateruueckoli IeNIbI0 TOCY/IApCTBEHHOM MOUTHKH B 00JIACTH SKOJIOTMYECKOTO PA3BUTHS ABIISETCS PellTe-
HHE CONMAIBFHO-?)KOHOMWYECKUX 3aad, 00ECIICUNBAIOIINX SKOJIOIHIECKA OPHEHTHPOBAHHBIN POCT SKOHOMHKH,
COXpaHeHHUe OJIaroNpUsTHONH OKpYIKaroLIeil cpesbl, OMOJIOrHIecKOro pasHoo0pas s U MPUPOIHBIX PECYpPCOB JUIS
YIOBJIETBOPEHHSI HOTPEOHOCTEI HBIHEIIHEro U OYIyIINX IMOKOJICHHMH, pealn3aliy paBa KaK/I0ro 4enoBeKka Ha
OMaronpUATHYIO OKPYXAIOLIYI0 CPELy, YKPEIUICHHs INpPaBOIOps/IKa B OOJIACTH OXpaHbl OKPYXKAIOLIEH Cpeibl
U obecneuenust sxkonoeudeckou 6esonachocmuy /| OCHOBBI TOCYJAPCTBECHHOM MOJIUTHKH B 00JACTH IKOJIOTUYe-
ckoro pa3sutus Poccuiickoit @eneparmu Ha iepro 10 2030 roma» (yrB. [Ipesumentom PO 30.04.2012).
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JUIsL TOCTHOKEHHUsT OM00E30M1acCHOCTH B JIOJTOCPOYHON MepcHeKTHBe. Takue 3KCTpeH-
HbIe Mepbl TPeOYIOT Ype3BbIYaiHON MOOMIM3AMK O0NbIINX (PUHAHCOBBIX U MaTepU-
QJIBHBIX PECYPCOB B KOPOTKUI MEPHO] BpEMEHU. DTO BHOCUT TUCOATAHC B CTPYKTYPY
(MHAHCOBBIX OTHOIIEHUH M OKa3bIBA€T BTOPUYHOE Pa3pyLIMTEIBbHOE BO3ACHCTBUE HA
9KOHOMHMKY, COIMAJIbHBIN MOPAIOK U Jake o0pa3 KHU3HH, a TaKKe MOAPHIBAIOT BO3-
MOXKHOCTH JOCTHKEHMSI U IOJIIEPKAHUSI TapaiurMbl YCTOMUMBOTO pa3BUTHS.

IIpaBoBbIe Mephbl NpeaynpexaeHuss 0M0JOTHYEeCKUX YIPo3 —
IKOCHMCTEMHBIH MOAX0

1 CHWKEHHs B OJITOCPOYHOM NEPCIEKTHUBE ONACHOM YIpO3bl BO3HUKHOBE-
HUSI TEHEPUPYEMBIX 1€(OPMUPOBAHHBIMY IPUPOJHBIMU YCIOBUSAMU 3a00JI€BaHUI JIO-
JIel, TIo/IepXKaHus 3710pOBOM U Oe30macHON OHOTIOrHYecKol cpeabl TpedyeTcs MmpaBo-
BOE BO3JCHCTBHE HA NPUPOJHbIE NPUUMHBI U (PAKTOpbI. Takue NMPUUMHBI CBS3aHbI
C pa3pylIEeHHEM €AMHCTBA U LIEIOCTHOCTH SKOCHUCTEM, OTepel OnopazHooOpasus, us-
MEHEHHEM KJIMMaTa, HEOOyMaHHbIM BTOPXKEHUEM B OOBEKTHBHBIE 3aKOHBI IIPUPOJIBL.
OTH (haKTOpHI CIOCOOHBI BBI3BATh MACIITAOHOE MOSBIEHHE HOBBIX BUPYCOB, OMACHBIX
MHUKpPOOPIaHU3MOB, K KOTOPBIM y OOIIECTBA OTCYTCTBYET COIPOTUBIIAEMOCTb.

[Ipu3HaHre NPUPOTHOTO TPOUCXOKIEHHUS MAaCCOBBIX 3a00JIEBAaHUM JIOJEH,
OIaCHOT'O pa3pyLIUTEIbHOI0 OMOJIOIMYECKOT0 3arpsA3HEHUS OKPY KarOLIel cpelibl sB-
JSIETCSI OCHOBAHUEM JUISl U3YUYEHHUS M BHEJPEHUS HOBBIX IOJXOA0B B IIPABOBOE PETy-
JMPOBaHUE B3aMMOJCHUCTBUA 4YeIOBEeKa U npupoxasl. Ha sTom myTu mpezacrasiisercs
HEOOXOIMMBIM HCXOJUTHh U3 C(HOPMYTUPOBAHHONW €CTECTBEHHBIMH HayKaMH I03H-
LMY — IPU3HAHUE €IUHCTBA IIPUPOABI U €€ KOMIIOHEHTOB B dKOCUCTEMax. Bropike-
HHUE B DKOCHUCTEMBI HApYIIAET CIOXKHBILIEECS B MPOLIECCE IBOJIIOLUH MPUPOIBI OHOTIO-
rMYECKOE PAaBHOBECUE U KaK CIEACTBHE HENPEACKA3yEeMbIC U HEOKHUJAHHBIC OIIACHBIE
OMOJIOTUYECKHUE TTOCTIEICTBUS I YeJI0BEKa U MH(PPACTPYKTYPHI OOIIECTBA.

Hcxons u3 npu3HaHUS TaKoro €IMHCTBA IPUPOJBI, BCEX €€ MPOLECCOB, KOM-
MIOHEHTOB U OOBEKTOB, a TAKXKE 3aBUCHUMOCTH KM3HU U 3[J0POBbS JIO/IEH OT OHOJIOTH-
YECKOTO 3/10POBbsl IPUPOJIBIZ%, OCHOBY TAKMX MEp JOJKEH COCTABUTH SKOCHCTEMHBIH
MOXOJ B IIPaBOBOM DETYJUPOBAHUU HKOJIOTMUECKUX OTHOIIEHUH. DKOCHUCTEMHBIN
MOJIXO/l Peannu3yeTcs 4epe3 UHTErPUPOBAHHOE PEryMpOBaHUE BCEro KOMILIEKca 00-
IIECTBEHHBIX OTHOIIECHHUH, BKIIIOYas YKOJOIMYECKHE, COLMATIBbHBIE M JKOHOMUYECKHE,
B3aMMOCBSI3aHHBIM U JJa)K€ €IMHBIM 00pa30M 10 OTHOUIEHUIO K KOHKPETHBIM FOPUAU-
YECKHU MPU3HAHHBIM dKOCUCTEMAM, UCXOS U3 33]1a4¥ COXPAaHEHUS LEJIOCTHOCTU KO-
CHCTEM M TOJIePKaHUs SKOCUCTEMHOTO 3710POBbA>. DKOCHCTEMHBIH MOIXO/ MO3BO-

2 «UYenoBedeCTBO ABJSETCS YACTHEO MPUPOIBI M HKU3HB 3aBHCHUT OT HETIPEPHIBHOIO (DYHKIIMOHUPOBAHHS TIPHPOJTHBIX
CHCTEM, KOTOpPBIE SBIISIFOTCSI HICTOYHMKOM HEPIUH M MUTATENBHBIX BEIIECTB. ..» / BeemupHas xaptus npupozs! (Ipu-
msita 28.10.1982 Pesomrorueit 37/7 Ha 48-M ruieHapaoM 3acenanuu 37-it ceccun ['enepanbHoit Accambien OOH).
2 “The comprehensive integrated management of human activities based on the best available scientific
knowledge about the ecosystem and its dynamics, in order to identify and take action on influences which are
critical to the health of marine ecosystems, thereby achieving sustainable use of ecosystem goods and ser-
vices and maintenance of ecosystem integrity”. Available from: https://www.ospar.org/about/principles/
ecosystem-approach [Accessed 1%t December 2020].
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JIMT TPEAYIPCKAATh BOSHUKHOBCHUEC OMACHBIX JIS YCJIOBEKAa MPUPOJIHBIX HM3MCEHC-
HU, CII0OCOOEH IapaHTUPOBATh YCTOMUMBOCTh U COINPOTHUBISAEMOCTb CaMUX JKOCH-
creM. VIMEHHO SKOCHCTEMHBIH MOJX0/] CIIOCOOSH HAMIYYIIMM 00pa3oM BCTAaTh HA My Th
COXpaHeHMs1 OMOpa3HOOOpa3Hs, FAPAHTHPYIOLIErO LEIOCTHOCTh 3KOCUCTEM M OUOJIO-
TMYECKyI0 0€30MacHOCTh HACEJEeHHs, SKOHOMUKH OT IMaryOHOro BO3JACHCTBUS MpH-
POJHBIX IIATOI€HOB B MOJIENIH YKOJIIOTHYECKOro pa3Butus Poccun.

JIroboe perreHre u IEHCTBUE TIO0 MCTIOIB30BAHUIO SKOCHUCTEM WIIM OTIEIBHBIX
IIPUPOJIHBIX 0OBEKTOB B AIKOCHCTEMAX JJOJKHO OCHOBBIBATHCS HA HAWIYUIINX HAYYHBIX
3HAHUAX 3aKOHOB ITPUPO/IbI, IMPOIECCaX €€ U3MCHCHUA 1 DBOJIIOLINU, 4 TAKKC IIPOTrHO-
3ax BO3JEUCTBHS TAKOI'O UCIOJIb30BAHUS Ha OMOOANaHC, U He MPUBOIUTH K €T0 pa3py-
meHuro. B mpoTuBHOM ciiyyae cama mpupoia, KoTopasi B cooTBeTcTBuU ¢ KoHCTHTYIH-
eil PD sBisercss OCHOBOM JKU3HU U JCATENBHOCTU HAPOJOB, CTAHOBUTCS UCTOUHUKOM
OIIACHOCTH JIJIsl YeNIOBEKA, KHU3HU U JEATENbHOCTH O0IIeCTBa. DKOCUCTEMBIN MOAXOM
CTOMTCS Ha NPU3HAHUU HEOOXOAUMOCTH YCTAHABJINUBATh OOLIUM U OCOOEHHBIH MOPSIIOK
WCTIOJIh30BaHUS TIPUPOIHBIX PECYPCOB KAXKIOW HKOCHCTEMBI UCXOJS U3 ydeTa 00beK-
THBHBIX 3aKOHOB IIPUPO/Ibl, KOTOPBIE TOKHBI IPHOOPECTH NIPEUMYIIIECTBEHHOE 3HAYE-
HHUEC 110 OTHOIICHHUIO K COIMUAJIbHBIM U SKOHOMHNYCCKHUM 3aKOHaM pa3BUTUA O6HI€CTBa24.
DTO — CBOEr0 pojia BBIPAKEHUE ITPUHIIMIIA SKOLIEHTPU3MA, UCXOIAILET0 U3 IPU3HAHUS
MpUpOBl Kak oOsamaromiell COOCTBEHHOM IIEHHOCTBIO M TO3TOMY 3aCITy’KHMBAIOIIEH
OXpaHbl BO BCEX CIy4asX HE3aBUCUMO OT MHTEPECOB OOILIECTBA IO HCIIOIb30BAHHIO
TIPUPOIHBIX PECYPCOB AU CBOETO MAaTEpPHATBHOTrO 671ara®. DKOCHCTEMHBIH MOAXOM
BBIPAKEH B JEHCTBYIOIIEM 3KOJIOTMUECKOM 3aKOHOJATENILCTBE KpaiiHe c1abo, a ero
POJb KaK MPaBOBOM MEXaHWM3M IMPEMyNPEKICHNS OIMACHBIX IS YesloBeKa OMOJIormye-
CKHMX JAedopMaluii mpupoasl He paccMarpuBaercs. 11o cyTu, OH NpsAMO MPUMEHSETCS
10 OTHOIICHHIO TOJIBKO K IICHHBIM 3KOCUCTEMAM, OCTaBJIAA BHC IIPABOBOI'0 PETYJIUPO-
BaHMs pa3sHOOOpa3ye BCeX JPYrMX AKOCHCTEM Ha OOIIMPHON TEPPUTOpUM CTpaHbl. MH-
Tepechl MoIepKaHusi OM00Ee30IaCHOCTH, HCXO/1s U3 3HAYMMOCTH MPUPOAHBIX YCIOBUI
JUIS 3710pOBbs YEJIOBEKA U Te3Uca O MPU3HAHUU 1e()OPMUPOBAHHON MPUPOJIbI UCTOUHU-
KOM pacrpOCTPaHEHHMs OMACHBIX Uil OOIIECTBAa BUPYCOB, ATOT€HHBIX MUKPOOPTaHU3-
MOB, AMKTYIOT HEOOXOAMMOCTb JAJIbHEHIIEro pa3BUTHUs METOMOJOTMU IPaBOBOIO pe-
TYJIMPOBaHUA DKOJIOTMYCCKUX OTHONICHUM C YUY€TOM HOBBIX 3HAHUH. DKOCUCTEMHBIN
MOAXOJA KaK MEXaHU3M IPENYyIpPEXKACHUS ONACHbIX M3MEHEHHHM B IPUPOJHOM MHpPE
u obecnieyeHnsi OM0OE30aCHOCTH 3aCITy’KUBAE€T BHUMATEIbHOIO U3YUYEHUS U BHE/pe-
HUSI B MHCTUTYTBI 3KOJIOTHYECKOTO MPaBa.

24 W3BecTHblii poccuiickuit yuenslii H.®. Peiimepc B cBoeM HayuHoM Tpyae «Hauama >KOIOrMYECKUX 3Ha-
Huity 1993 rona nmucan: «Havancs HOBBII IyTh YelIOBEYECTBA — CAMOYCOBEPIICHCTBOBAHUS OOIIECCTBEHHBIX
MEXaHH3MOB B PaMKaX CY3HBIIUXCSA BO3MOXHOCTEH Ouocdepsl 3emiu. B Oanvheliwem npeobpazosanuu
Hyscoaemcs He npupooa, a mup aooet. OH 00JdHceH COOMBEmMCmME08amMy GEIUKUM 3AKOHAM HCU3HU, d He 0-
Jonmapucmeku pazeusamuvcsi um gonpexuy (Reimers, 1993).

% «B MHpOBOii HayKe OXpaHbl OKPY KAIOLIEH CPebl BLICKA3aHbI JIBE MO3ULMK OTHOCUTENBLHO Lieel Ipupo-
JIOOXPaHHO# NIeSATEIBHOCTH. B COOTBETCTBUHU C OJHOW M3 HUX — aHTPOIONICHTPUCTCKON — OXpaHa MPUPOIBI
JIOJDKHA OCYIICCTBIATHCS VTS MOJICPKAHUS WM CO3JIAaHUS OJIArONPHUATHBIX SKOJOTHYSCKUX YCIIOBHUN KHU3HU
yesoBeka. CTOPOHHHUKH JPYTOi MO3UIMH — IKOLCHTPHUCTCKOH — HMCXOJAT U3 HEOOXOMAUMOCTH COXPAaHEHHS
MIPUPO/IBI B IIEJIOM, KakK 00aatomei camorentoctsio» (Brinchuk, 2016).
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Kimumatndeckne W3MEHEHHs, BBICTYIAIONIME OJHOM M3 OCHOBHBIX NPHYUH
HapyIIeHUs: OMOJIOTUYECKOr0 PABHOBECHS B SKOCHCTEMAX, NX MPEIYPEXICHUE U aarl-
Tanus oOmecTBa K M3MEHEHUSAM KJIMMaTa JOJDKHBI CTaTh OOBEKTOM CIIEIHAIBLHOTO
U OTBETCTBEHHOT'O NPABOBOTO peryiupoBaHus. Kpome 3Toro, oObeKTOM BHHUMAaHUS
B COBEPILEHCTBOBAHHUHU MIPABOBOTO PETYIMPOBAHUS JOJDKHBI CTaTh, 10 KpaiiHel mepe,
MEpBHI 10 00ECTIEYCHHUIO YKOJIOTHUECKH U OMOJIOTHYECKH COAIaHCHPOBAHHOTO 3eMle-
TMTOJIB30BaHUs, TI0O KOHTPOJTIO 32 OCBOEHHUEM HOBBIX 3eMeITh, ICKITFOUEHUEM JICITEIHHO-
CTH, IPUBOJISIIEH K CBEICHUIO JIECOB U Pa3pyIICHHUIO JIECHBIX IKOCHCTEM, KOHTPOIIO
32 TPAHCTPAHUYHBIM TEPEMEIICHUEM JKUBOTHBIX M PACTEHHIA, CIIOCOOHBIX BBI3BAThH
paspyIeHie HopMaabHOM UPKYIAINN TPHPOIHBIX TATOTEHOB U BUPYCOBZ,

[Tpobnema paspymienus OnopazHooOpas3ust 1 OMOIOTUYECKUX CBSA3EH UelloBeKa
U MIPUPOJIBI YXKE TIPU3HAHA HA MEXIYHAPOIHOM YPOBHE B KaueCTBE MPOOIEMBI IKOJIO-
THYECKOTO 3/10pOBbs TutaHeThl. B okTa0pe 2019 roma B bepnune mpomnuia MexmyHa-
pojHasi KoH(pepeHius, oprann3oBanHas OOIIECTBOM OXpaHbl )KUBOTHBIX 1 MUHHUCTEP-
CTBOM MHOCTpaHHBIX Jies1 [ epmanuu noj Ha3BaHueM «OJIHa IJIaHETa, OJTHO 3/I0POBBE,
oaHO 6ymymee».?’ ToroM KoH(EPEHIMH CTaN0 NPUHATHE JOKYMEHTA M0J] Ha3BaHUEM
«BepIuHCKUe TIPHHIHIIL S, OnpeeNUBIIIe CHCTEMY HEOOXOMUMBIX JeHCTBUI HCXOA
W3 NPU3HAHUS B3aMMO3aBUCHMOCTH 3/I0POBbS YEJIOBEKA, JKUBOTHBIX U 3/10POBbsI DKOCH-
creM. B uucne neiictBuii ObLIO 3asBJICHO O HEOOXOAMMOCTH MEp IO TOAICPIKAHHIO
KM3HEHHO BaXKHBIX CBS3E€H MEXIy YEIIOBEKOM, JOMAIIHUMH M AUKUMH XKHUBOTHBIMHU
U 37I0pOBBEM HPUPOJIBI PAJH COXPAHEHUS JKU3HH M OJIarornoiy4us, IpoJOBOJIbCTBEH-
HOU 0€30MacHOCTH U yCTOWYMBOTO pa3BuTHs. OXpaHa U coXpaHeHne OHOpazHO00pasus
B HETPOHYTHIX M (YHKIIMOHATBHBIX 3KOCHCTEMaX COCTAaBIISICT KPUTHYECKU BaXKHYIO
(byHAaMeHTaNIbHYI0 MHPPACTPYKTYPY KM3HM Ha Halled IUIaHeTe. YCHIMS MEXITyHa-
POAHOTO COOOIIECTBA TAaKXKE NOJDKHBI OBITh HampaBlIeHbl Ha OOpHOY ¢ M3MEHEHHEM
KJIMMaTa, KOTOPBI COJIEPKUT HOBBIE YTPO3bI 3I0POBBIO JIFOJEH, JKUBOTHBIX U SKOJIOTH-
YEeCKOMY 3/I0pOBBIO OKpY»Karomien cpeabl. Heo6xoaumMo yuecTs, 4To perieHus, CBsI3aH-
HBIE C 3E€MJICTIONIb30BAHMEM, BOJIOTIONB30BAHUEM, OKA3bIBAIOT MPSIMOE BO3/ICHCTBUE HA
3II0OPOBBE JIIOJIEH, a AeopManui B IKocucTeMax Ha (hoHe craboil COMpOTHUBIIEMOCTH
K TPHPOJHBIM HM3MEHCHHUSM BBI3BIBAIOT HEMPOTHO3ZHUPYEMbIC MEPEMEIICHHS OYaroB
BO3HMKHOBEHUsI 3a00JI€BaHM, MATPUI] UX pacrpocTpaHeHuss U ycuiaeHus. CooTBeT-
CTBEHHO, TOCYIapPCTBaM HEOOXOIMMO MPHHUMATH MEPhI KOHTPOJISI 32 IPUPOIOIIOIH30-
BaHMEM B DKOCHCTEMax B IEJSIX MPEAYNPEKICHUS TAKHMX OMACHBIX BO3JICHCTBHIA Ha
3JI0POBBE JIIOJIEH M HKOJIOTUYECKOE 3/10pPOBbE OKPY’KAIOIIEH Cpeibl.

% QOur interface with wildlife is affected by land-use changes, activities such as logging/deforestation, the expan-
sion of agriculture into previously undisturbed areas and a massive trade in wildlife, all altering the normal circula-
tion of viruses and shifting the composition, abundance and behavior of viral reservoir species. These changes in-
crease contact-rates between virus-carrying animals and humans (and vice versa). Nicholas A. Robinson, Christian
Walzer. How Do We Prevent the Next Outbreak? Scientific American. 25" March 2020. Available from: https:/
blogs.scientificamerican.com/observations/how-do-we-prevent-the-next-outbreak/ [Accessed 1% December 2020].
27 One Planet, One Health, One Future. Available from: WCS.org [Accessed 9" December 2020].

28 One World — One Health. About Us Mission. The 2019 Berlin Principles on One Health. Available from:
WCS.org [Accessed 9™ December 2020].
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3ak/rouenue

Beiien3no)xeHHOe MO3BOJIAET CAEIaTh BHIBOJ O TOM, YTO COXpaHEHHe OHOJIo-
TMYECKOro OanaHca B 3KOCHCTEMaX SIBIIAETCS KIIOYEBBIM (haKTOPOM MpeTypekICHUS]
n obecrieueHUss OMOOE30MIACHOCTH KaK COCTOSIHUS 3aIMIIEHHOCTH 4YeJOBeKa, oO0Ie-
CTBa M OKPY’KalOIIEH cpepl OT HEraTHBHOTO BO3JEHCTBHUS TOKCHYECKUX, aJUIepreH-
HBIX, KaHI[EPOT€HHBIX, MyTareHHBIX OMOJIOTMYECKUX BEUIECTB U COCAMHEHUH, COep-
KAIIUXCS B MPUPOTHBIX WM T€HHO-MOIU(PHUIIMPOBAHHBIX OHOJOTHYECKUX 00BEKTax
Y TIONMYYEHHBIX M3 HUX MPOAYKTaX. DKOCUCTEMHBIN ITOIXO0/ M OCTPOSHHAS HA 9TOM
MOJIXOJIE CUCTEMA MPABOBOTO PEryIUPOBaHHS SKOJOTMYECKUX OTHOLIEHUH CIIOCOOHSI
COXPaHUTb O€30MaCHbIE FIKOJIOTMUYECKHE CBSI3H MEKAY UEIIOBEKOM M IPUPOJ0il U obec-
MIEYUTH OMOJIOTHYECKYIO 0€30MacHOCTh B 00IIECTBE.

Takum 06pa3om, eCTb OCHOBAaHHS CUHUTATh, YTO OMOTOTHYECKast 0€30MacCHOCTh
pUOOPETaeT CaMOCTOATENbHYIO 3HAYMMOCTh U CaMOCTOSATENIBHOE MECTO B CHCTEME
9KOJIOTHYECKOro mpasa. He Toipko obecrieueHre roTOBHOCTH K OMOJIOTHYECKH Omac-
HBIM CHTYaIHsIM, a MPEeXJe BCEro pa3paboTKa JOJTOCPOUYHBIX MEp UX Mpeaylpeskie-
HUS SIBJISIETCSI CErOHS HanOoJiee akTyalbHOM 3aaueii Tocy1apCTBa.

OcCHOBY IPaBOBOTO PETYJIMPOBaHUS obecredueHus: Omojormyeckon Oe3omac-
HOCTH JJOJDKEH COCTaBHTH MPABOBOM MPUHIIUIT SKOCUCTEMHOT'O PEryJIHPOBAaHUS M TIpa-
BOBBIC MeEpbl COXpaHEHHs OHOpa3HOOOpa3Ms. YUMThIBas HalIW4uMe 3HAYUTEIIBHOM
Hay4YHOH HEOIpPEAEIEHHOCTH OTHOCUTEIBHO CaMOW CyTH HEOOXOJUMBIX IEHCTBUI
IUISL HOAJIEP KaHKsl HE TOJIBKO OJIAronpusTHOM, HO U OMOJIOTHYECKH 30POBO IKOJIO-
TMYECKOH Cpelibl, MPEATI0KUTh TOTOBYIO MOJIENb MIPAaBOBOTO PEryINUpOBaHHs obecIe-
YeHUs] OMOJIOTnYecKol OE30MacHOCTH B CUCTEME MEp OXPaHbl OKPY’KArOIIeH cpebl
CEro/Hs IIPEACTABIAETCS CI0KHOM 3anadeil. OqHako nepssli mar caenad. OcHOBaMHU
roCyJapCTBEHHOM MOJIMTHKHU B 00JIaCTH 00ecreueHUs] XUMUUECKON U OMOJI0ruyecKoi
0€301MacHOCTH yKe TPH3HaHa 3aBHCUMOCTD 3JI0POBBS JIIOZEH OT OHOJIOTHYECKOTO CO-
CTOSIHUSI OKPY’KaIOIIEH Cpebl, a TaHHOE HAIlpaBJIeHNE MOJIUTHKH 0003HAYMIIO 33aJaur
JUTSL pa3BUTHS HAYKH SKOJIOTHYECKOTO TIpaBa U JUIs pa3BUTHS 3aKOHOIATEIILCTBA.
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Abstract. This article is devoted to the problem of cognition and understanding of the essence
of state power. Actualization is carried out by searching for a new paradigm approach in order to deter-
mine the fundamental principles that are correlated with the idea to optimize and increase the efficiency
of the corresponding sphere of public relations. Acting as an alternative to the substantial and relativ-
istic approach to the study of state power, the system-synergetic approach analyzes the phenomenon of
“power” based on the definition of “system”, within which the functions of communication and regula-
tion of public relations are assigned to power. As a result, power is seen as a property or function of
a social, in particular, political system, the need for which is determined by the presence of society itself
and the task of maintaining its integrity. The analysis allows stating that in most modern concepts there
is a consistent rejection of the traditional interpretation of power as the result of subject-object relations,
where the subject of power is an active, energetic principle, and the object undergoes impact. In contrast
to the position of traditionalism, there is a tendency to interpret power as a complex polysystem perme-
ating the entire social structure of society. As a structural and synergistic effect of the system, power is
not a property of its individual element, since each element must certainly be correlated with other units
of the given system. Power is an intrasystem relatedness of all elements. As a structural principle, pow-
er is realized on the basis of equivalent exchange, which means not the equivalence of the exchanged
elements, but a situation in which one element is unconceivable without the other, i.e. one element ex-
ists in relation to the other, and co-develops with it. Thus, power really fulfills the function of streamlin-
ing socio-political ties, making their separation and differentiation expedient. Power, therefore, is the
beginning, creating structures, increasing heterogeneities in a continuous social environment and con-
necting them together. Such a view allows interpreting power as a principle of functioning of the state
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system: if the state system, with the help of some value proposition, manages to reproduce the corre-
sponding content of consciousness, then it functions quite stably.
Key words: power, state, essence, system, structure, property, subject, object, society, synergetics
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CMCTeMHO-CMHepreTM‘-IeCKMVI noaxona
K uccriegoBaHmio CyHOCTH rocy.qapCTBeHHoﬁ BnacTu
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Annoranus. CTaTbs TOCBSIIEHA IPoOIeMe MO3HAHUS W MOHUMAaHHS CYITHOCTH TOCYJapCTBEH-
HOH BJIACTH. AKTyalIH3alHs OCYLIECTBISETCS IOCPEICTBOM IIOMCKa HOBOIO IMapaJurMabHOTO MOIX01a
C LIeJIbIO OIpesieNieHus (PyHIaMEHTaIbHbIX IPUHIIUIIOB, COOTHOCUMBIX C UAeel ONTUMU3ALUU U MIOBBIIIIE-
HUS 3G HEKTHBHOCTH COOTBETCTBYIOLIEH cepbl OOIECTBEHHBIX OTHOIICHMH. BricTynas anpTepHaTHBON
CyOCTaHIIMOHATPHOMY ¥ PENATHBHCTCKOMY IIOJXOXY K HCCIEIOBAHHWIO TOCYIApPCTBEHHOH BIIACTH, CH-
CTEMHO-CHHEPreTHIECKHI MOAXO aHATHU3UPYeT ()EHOMEH «BIIACTH MCXOJ U3 ONPEICNICHHS «CHCTEMBDY,
B paMKaxX KOTOPOH Ha BJIACTh BO3JTATaroTcs (QYHKIMH CBS3H U PETYIHPOBAHUS OOIICCTBEHHBIX OTHOIIE-
HUH. B pe3ynbrare BIacTh paccMaTpUBAeTCs KaK CBOMCTBO MU (PYHKIIMS COLUANBHON, B YACTHOCTH TOCY-
JapCTBEHHO-MIOJIATHIECKOI CHCTEMBI, HEOOXOAMMOCTh CYIIIECTBOBAHHS KOTOPOH 00YyCIIOBIEHA HAHMIHEM
camMoro o0IIecTBa M 3aJadell MOANep)KaHWs ero HelTOCTHOCTH. IIpoBeeHHBIH aHAMN3 JaeT OCHOBAHHE
KOHCTAaTHPOBATh, YTO B OOJBIIMHCTBE COBPEMECHHBIX KOHIEIIUH OCYIIECTBIACTCS ITOCICIOBATEIBHBIN
OTKa3 OT TPaJUIMOHHOTO MCTOJKOBAHUS BJIACTH KaK pe3yibTara CyOhEKT-OOBEKTHBIX OTHOLICHUMH, T
CyOBEKT BIaCTH — 3TO aKTUBHOE, JEATEIFHOCTHOE HAYalIo, & 00bEKT — HUCKIIIOUUTENBHO TO, UTO IpETep-
TIeBAeT BO3IEHCTBHSA. B mpoTBOBEC MO3HIMMH TpaUIMOHAIN3MA CETOJHS TPOSBISETCS TeHACHINS TPaK-
TOBATh BIACTh KaK CIIOXKHYIO IOJIHCUCTEMY, IPOHU3BIBAIONIYIO BCIO COMHANBHYIO CTPYKTYpY XKU3HH 00-
mecTBa. B kadecTBe cTpyKTypHO-CHHEPreTHIeCKOro 3(h()eKTa CHCTEMBI BIACTh HE SBIIACTCS CBOMCTBOM €€
OTZIENBHOI'O 3JIEMEHTA, TAK KaK KaXK/Abli 371€MEHT JOJDKEH HEIPEMEHHO COOTHOCHUTBCS C IPYIUMHU €IUHU-
IJaMH JITaHHOM cucTeMbl. BnacTh npencraBnseTr co00il BHYTPUCUCTEMHYIO COOTHECCHHOCTh BCEX 3JIEMEH-
ToB. Kak cTpyKTypHBIIf IPHHIUII BIACTH Peaan3yeTcs Ha OCHOBE SKBUBAICHTHOTO 0OMEHa, 03HAYaOIIETO
HE PaBHOIIEHHOCTh OOMEHHMBAEMBIX DIEMEHTOB, a CHTYAI[HI0, B KOTOPOH OAMH 3IE€MEHT HEMBICITUM 0e3
JPYTOTO, T.€. OIHO CYIIECTBYET OTHOCHTEIBHO IPYTOro, COpasBHBaeTCs ¢ HUM. BiacTs, TakiuM o0pasoM,
JEHCTBUTENBHO BBIIOMHACT (DYHKIMIO YIOPSAA0YEHHS COLUAIbHO-TIOIUTUYECKUX CBs3eH, eaaeT Leneco-
o0pa3HbIM UX pazaencHue U auddepeHnpanuoo. Bnacts, crano ObITh, 3TO HAYaI0, CO3UIAIOIIEE CTPYK-
TYpbI, HapaIUBAaoLee HEOJHOPOAHOCTH B CIUIOLIHON OOLIECTBEHHO Cpe/ie U CBSI3BIBAIOIIEE UX MEXKILY
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coboii. TTomoOHOE TpencTaBIeHHEe MO3BOJISIET TPAKTOBATH BIACTh KAaK HMPHHIUI (HYHKIMOHUPOBAHHS
rOCYJJapCTBEHHOW CHCTEMBI: €CII TOCYIapCTBEHHON CHCTEME IPU IMOMOUIM HEKOTOPOrO LEHHOCTHOIO
NoJIaraHusl YAaeTCsi BOCIIPOM3BECTH COOTBETCTBYIONIEE €l CO/IEPIKAHNUE CO3HAHUS, TO OHA (PYHKIIUOHH-
pYeT BIIOJIHE CTaOMIIBHO.

KiroueBble cjioBa: BIacTh, TOCYJAapCTBO, CYIIHOCTh, CHCTEMA, CTPYKTYpa, CBOWCTBO, CyObh-
€KT, 00BEKT, 00IIECTBO, CHHEPTETHKA
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Introduction

Power is one of the central concepts of state science, social philosophy and
political theory. Understanding the essence of state power, the orientation and mecha-
nisms of functioning is the subject of study of the theory of the state. Kratology, the
science of power as a social phenomenon and state power as its political embodiment,
is an important contribution to the establishment of a special branch of scientific
knowledge. The works of domestic scientists, such as Homerov, Kerimov, Khalipov,
Leskov, Petrov, Yakovec have also added value to this branch of science.

However, despite its significant relevance and topicality, the scientific term in
question is extremely ambiguous. Power, for example, is also understood as the abil-
ity to determine the social space of others (Tishkov, 1995:6), as a form, regulation
and control, a way of mastering and directing energy (Kubbel, 1988:16), as a means
of streamlining social relations with a powerful non-entropic effect (Ilyin, 1993:24),
as “the ability of one person or group of people to realize their own will in a joint ac-
tion” even in spite of the resistance of other people participating in the specified ac-
tion” (Weber, 1968), as a form of influence that sets norms and goals (Ball, 1993:36),
and as communication and cooperation in relationships between people (llyin,
1993:40). The number of examples can be significantly expanded.

Despite all the ambiguity and apparent divergence of the above formulations,
it logically follows that at least two aspects are inherent in any power relationship,
namely, managerial (organizational) and social (the need for power regulation is set
by a variety of subjects, varieties of connections and interests, inherent to socio-
political communities) (Demidov, 2001:30). In this case, power acts as a compulsory
form of removing the interests, contradictions and conflicts generated by differences,
as a universal mechanism for the unification and structuring of human communities.

The effectiveness of the use of power is largely determined by its social con-
tent, i.e. ability to act in harmony or, on the other hand, contrary to the interests of
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equally governing and governed (depending on circumstances). Thus, managerial ef-
fectiveness is inextricably linked with the social essence of power. Power structures
social relations, makes them more focused, effective, and causes mutual mobilization
of behavior, both by sovereigns and subordinates, thereby significantly reducing the
degree of uncertainty of their practical life. It can be assumed that it is the power that
becomes the key factor in ensuring the evolutionary advantages of a particular social
organism and reduces the likelihood of all kinds of random deviations from the main
development path.

The complexity of an exhaustive definition of the concept of “power” lies in the
multidimensionality of the social phenomenon itself, the ambiguity of the views and
approaches. Often, power is determined by fixing one of its basic qualities, one or an-
other distinctive feature. If you try to systematize the available representations, we can
conditionally distinguish the following basic concepts from which the researchers of
power repel: “influence”, “will”, “normativity”, “exchange”, “restriction”, “attitude”,
“coercion”, “resource”, and ‘“communication”. It is quite natural that such an ambiguity
in definitions requires an analysis of the existing system of views (Noskov, 2011:28).

Based on the above core concepts used in determining power, we distinguish
three aspects of research (historically established level of theoretical principles) con-
ducted on this topic:

1) The first aspect of understanding power is the substantial one; here the
foundations of power, namely ability, will, personal qualities, are attributed to the
subject of action. Power, therefore, appears as the ability of an individual to subordi-
nate someone or something to their express will;

2) The second aspect is relational; the emphasis is on understanding power as
a specific relationship between subjects. In this case, power appears in the form of
a fully formed and stable social relationship;

3) The third aspect of understanding power (which is the most relevant in the
context of our study) is the systemic phenomenon of “power”; it is based on the defi-
nition of “system”, within which the functions of communication and regulation of
public relations are assigned to power. As a result, power is seen as a property or
function of a social, in particular, state-political system, the need for which is deter-
mined by the society itself and the task of maintaining its integrity.

Let us dwell in more detail on each of the three above-mentioned aspects and
consider which basic concepts are laid in their foundation.

Substantial and relative approaches to understanding the essence of power

The classical interpretation of power is as follows: power is the ability and pos-
sibility to exercise one’s will, exerting a decisive influence on the activities and behav-
ior of other people by the use of any specific means. The initial model here is the rela-
tionship model, where A acts on B in order to subordinate this individual’s will (or col-
lective will, if it is a collective action) and, ultimately, achieve the desired result.
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This prescriptive aspect is considered to be the most important distinguishing
feature of power. It allows considering power as a kind of property intrinsic to the
subject, ability, and/or expression of personal qualities. Power itself appears, in this
case, exclusively in substantial characteristics, as, for example, in the concepts of
T. Hobbes and M. Weber.

According to T. Hobbes, a natural power of a person is provided by his
strength and mind. Natural law gives a person the right to use his power at his discre-
tion, which, however, threatens to turn into lawlessness in relation to others. The way
out of this contradiction is to endow the state with power and, as a result, conclude
a social contract designed to limit people's desire to exercise their individual power.

Power, alienated from the natural person, thereby acquires an independent ex-
istence as the absolute supremacy of the sovereign. Such power ... can be erected on-
ly in one way, namely by concentrating all power and strength in one person or in an
assembly of people that, by a majority of votes, could bring all the wills of citizens in-
to a single will” (Hobbs, 1991:132). The thinker defined power as a means of obtain-
ing some future apparent Good, and therefore put in the first place such a person’s in-
clination as “the eternal and unceasing desire for more and more power, a desire that
ceases only with death” (Hobbs, 1991:74).

The Hobbesian idea of a “social contract” was also shared by J.-J. Rousseau.
However, unlike his ideological predecessor, he endowed with power not a sole sov-
ereign, but a popular association expressing the common will of the whole people as
a kind of resultant of the private will of specific people. The contract, therefore, con-
sists in the alienation of each person and his rights in favor of the entire community.
Although J.-J. Rousseau does not include a monarch or government into the supreme
power, but a society in its collective legislative capacity, yet its concept can be at-
tributed to the substantive, because society is conceived in it as an independent sub-
ject of power (Rousseau, 2018).

The analysis of the views of J.-J. Rousseau and other substantial representa-
tions demonstrate that when determining power, they all come from such concepts as
“will”, “influence”, “restriction”, “coercion”, etc. As a result, within the framework of
these representations, mainly two basic types of power relations appear, namely:
1) power based on force or the possibility of its use; 2) influence based on non-violent
means of authority.

The insufficiency of such an interpretation of power is revealed in a whole se-
ries of relational definitions. In their framework, power is no longer considered as an
originally given quality, because without another subject, without regard to it, it, in
fact, remains unrealized. In other words, potential power is manifested only in action,
in relation. It is impossible to be a sovereign in itself, just as state power cannot pos-
sess absolute substantial qualities. In this sense, power in itself as an independent
substantial entity does not exist. In reality, there are only specific relations, the inher-
ent property of which is power, or among which you can find relations of power
(Noskov, 2011:47).
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The common point in relational concepts of power, developed within the frame-
work of the Western political thought, is the interpretation of power relations as rela-
tions of two or more partners that have a certain impact on each other in the process
of joint social life.

The following theories can be singled out:

1) theory of “resistance” (D. Cartwright, B. Raven, J. French) describes such
power relations in which the subject of power suppresses the resistance of its object;

2) theory of “resource exchange” (P. Blau, D. Hickson, C. Hinings), accord-
ing to which the unequal distribution of wealth between participants in social rela-
tions creates an urgent need for them with those who are deprived of them;

3) theory of the “separation of zones of influence” (D. Rong) takes into ac-
count the moment of variability of the roles of the participants in the interaction. If in
one situation one subject has power in relation to another, then with the transfor-
mation of the sphere of influence, the positions of the participants also change.
The determining criterion for social relations is, in this case, reciprocity of influence.
So, the basis of power in its relational understanding is legitimacy, that is, recognition
of the right of one entity to prescribe other options for social behavior to other enti-
ties. The latter is based on tradition, on the adoption of a given structure of socio-
political relations and presupposes the existence of the border which the subject of
power is unable to cross.

System approach to understanding the essence of power

In contrast to relational, in systemic definitions, power interaction is revealed
in the framework of special social (and, above all, political) systems. Moreover, the
emphasis here is on power as a property of the system. At the same time, existence of
borderlines between the political system and its immediate environment is recog-
nized. This environment, i.e. what lies outside the political system, exists most of the
time; this allows talking about an exchange between the system and its environment.

It is possible to say that the political system as such is a set of interactions car-
ried out by individuals within the framework of their recognized roles and aimed at the
distribution of values in society. The ability of the authorities to share values and make
common decisions is a prerequisite for the existence and survival of the system. This
gives reason to conclude that the function of power, in this case, is reduced to the regu-
lation of conflicts and implementation of communication within the system itself.

Thus, according to N. Luman’s definition, power is a symbolic means of so-
cial communication, giving its owner certain preferences over partners, for example,
in choosing the most profitable way of social action (Luman, 2004). According to
C. Deutsch, power represents one of the means of payment used in the political sphere,
where influence, habit, or voluntary coordination of actions do not work (Deutsch,
1969). In the concept of T. Parsons, power appears as a peculiar “generalized inter-
mediary” operating in the political system similar to the money used in the economic
system (Parsons, 1969).
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In the spirit of this approach, M. Crozier formulates the concept with the em-
phasis on strengthening the dynamic aspect of power relations. The possession of
power, according to M. Crozier, is directly related to the ability of the subject to seize
the source of uncertainty. The more an individual can influence a partner’s situation
due to the freedom in his/her behavior, the less they are vulnerable, and the more
power they have over a partner (Crozier & Friedberg, 2000).

In these concepts, power acts as a means of universal communication, used to
achieve any specific goals, a kind of symbolic intermediary that ensures the fulfillment
of mutual obligations. The latter constitutes a functional understanding of power as
such an activity that helps bring the system into optimal condition, maintains and im-
proves its organization. Moreover, the emphasis is laid on the importance of the func-
tional connection of the elements of the system, the generalized property of which is the
power. Thus, power, from the point of view of the advocates of a systematic approach,
is possessed only by the political system as a whole (Noskov, 2011: 63).

In a special dimension, power appears in the teachings of M. Foucault and the
so-called “new philosophers™: it is perceived as a kind of impersonal principle, where
the subject of power is not regarded as sovereign. It is defined as a subject by a cer-
tain “linkage” of linguistic and material signs that exist outside and besides its con-
sciousness. The possible appropriation of power by the subject is declared an illusion
and, on the contrary, becoming a subject means accepting the necessary rules of sub-
mission (Podoroga, 1989:226).

Such representations allow to interpret power as a special system of relations,
however, unlike most system concepts in which power is considered an integral prop-
erty of the system, in this case, power itself acts as a system with the corresponding
principles of functioning and development (self-development).

It is necessary to say that the systemic concepts, for the most part, are based
on the concept of a “political system” proposed by D. Easton. He considers the politi-
cal system to be open and adaptable to environmental changes so decisions on the dis-
tribution of values are made within its framework. Responding to the extreme envi-
ronmental challenges in a similar way, the political system supports change and sta-
bility in an equal way. As a result, by adapting to the environment and changing val-
ues, the system preserves itself as a whole (Easton, 1965).

In this case, formation of value-purpose settings appears as a necessary process
of streamlining society, fixing the regulatory aspects of power. After all, it is values that
ultimately determine formation of certain social norms; their observance implies sub-
mission, whereas violation inevitably entails punishment. Therefore, a social norm is an
obligatory rule of conduct; its observance is ensured by sanction (or incentive) coercion
by the existing system of government. All these give grounds to conclude that the con-
cepts of “connection” and “norm” are central in systemic concepts of power.

These concepts, in turn, predetermine the institutionalization of such a phe-
nomenon as the state, expressed in the form of a special metasystem (subsystem of
the political system of society) that implements the will of social forces as carriers of
political power (functionally dominant elements of the system).
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Power as a structural principle of state organization

The analysis above allows stating that in most modern concepts there is
a consistent rejection of the traditional interpretation of power as the result of subject-
object relations, where the subject of power is an active, energetic principle, and the
object is the one that undergoes impact. In contrast to the position of traditionalism,
today there is a tendency to interpret power as a complex polysystem permeating the
entire social structure of society. With this approach, negative interpretations of pow-
er automatically lose their meaning, and revising of power relations in their positive
interpretation becomes relevant.

It appears that this approach is methodologically required. It involves studying
democratic principles of public administration, understanding the source of people’s
power and, more importantly, the power of every single person, an individual. In turn,
individual is the product of a set of social relations influenced by government regulation.

So, it is generally accepted that the “subject” is vested with power, but within
the framework of modern ideas, the question of what exactly the subject is and
whether it is the product of power mechanisms is becoming more and more problem-
atic. On the whole, such representations make it possible to interpret power as a sys-
tem that organizes, and reproduces connections and relationships, thereby fulfilling
the reproductive function. Such understanding of power allows to assert that “the na-
ture of state-power relations is revealed more explicitly if we consider them as an el-
ement of a wider system of relations, organization of complex social systems, whose
evolution is subject to fundamental system rules of functioning” (Demidov, 1995:6).

In real practice, it is possible to imagine any object as a system by describing
it in the following terms: 1) as a process 2) as a functional structure 3) as an organiza-
tion of matter.

So, in a systemological context, the subject does not exist by itself in its isola-
tion; it is always included in the structure of activity. In the interaction of subjects, the
manifestation of their multidirectional expressions of will is quite logical. When or-
dering, the power transfers the will of specific subjects onto a social object. Illustrat-
ing this situation, G.P. Shchedrovitsky rightly notes: “... Since the will in the scien-
tific and rational interpretation represents a concentrated expression of needs and in-
terests in the ability to choose the goals of the activity and internal efforts to imple-
ment them, when people interact, the manifestation of multidirectional volitional ori-
entations is natural” (Shchedrovitsky, 2000: 27).

Hence, if power is considered to be a volitional production of activity order, it
is embodied in activities to streamline relations between people, coordinating and di-
recting their actions in a single channel of the resulting, goal-oriented will vector (at-
tractor). And this, in turn, means that power is associated with the transfer and impo-
sition of the will of the subject of power on a social object, determined by the rela-
tions of other people, as well as organizational fixation (a form of government), with-
in which the subject is given a definite place in the social continuum of time and
space (Rozhkov, 1998:81). This level of material organization can be represented in
the form of a special force field created by the totality of social relations.
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But the subject, and this seems important to note, does not exist as a certain
initial entity or fit into social relations; on the contrary, it was initially included in
them. That is how it acquired its own subjectivity, and identification of its attributive
properties. As an example, we can cite the famous Marx’s definition of the human es-
sence as the totality of all social relations. Probably, it was that thesis, which was sub-
sequently developed by M. Foucault; it launched the discussion on the universal na-
ture of power relations, the power that generates the subject itself. Like K. Mar, in
his interpretation of power M. Foucault does not move from subject to social rela-
tions, but from social relations to subject. At the same time, he does not speak about
subject as a certain sovereign entity, but only as the point of application of various
techniques, and/or regulatory rules of “producing” the subject.

Once in this world, a person immediately falls into a specific social structure
and, before they develop self-awareness, they are involved in it, occupying a certain
place. At a certain level of system analysis, this allows describing power as a functional
structure. Taking a certain place in the life of society, the subject is endowed with prop-
erty-functions that arise from the system elements and their various connections, as well
as the power potentials of the subject gaining attribute-properties (Noskov, 2011:82).

Thus, the power as the functional structure is a configuration of relations that
outline its internal structure and the structure of society; it tends to undergo changes
and transform the existing state system.

Such reality structuring, based on the need for a new unification after separa-
tion and disintegration or, in other words, restructuring, seems to be the target reason
for power existence. As for the process (action), the subjects realize their functional
properties and/or exchange resources.

However, power is not the process itself or the result of some changes; it is ra-
ther a condition that allows it/them to come about. In this sense, power is not a varia-
ble in the potentials of the subjects, otherwise it could be reduced to the sum of the
elements (power potentials of the subjects) of the system, but the condition allowing
one element relate to another. As a structural and synergistic effect of the system,
power is not a property of its individual elements, since each element must certainly
be correlated with other units of the given system. Power is an intrasystem relatedness
of all elements. With the structural principle in view, power is realized on the basis of
equivalent exchange, which means not the equivalence of the exchanged elements,
but a situation in which one element is unthinkable without the other, i.e. one exists in
relation to the other, and co-develops with it.

Thus, power fulfills the function of streamlining socio-political relations,
making their separation and differentiation expedient. Power, therefore, is the begin-
ning in creating structures; it increases heterogeneities in a continuous social envi-
ronment and connects them together.

In view of the foregoing, state power can be defined as a structural principle,
in accordance with which the elements of the system are interrelated depending on
their functional purpose. The significance of the latter directly depends on a particular
value system, whereas the functional value itself is determined, ultimately, by the
place it occupies in social relations of a society.
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Synergetic bases of the evolution of state power

From the point of view of a systemic-synergetic understanding of power, the
process of power relations engages all participants in social interaction, which quite
naturally excludes some autonomous source of action and therefore is identified with
an exclusive subject of power. In this regard, it would be more logical to talk about
the multisubjective nature of power relations.

It must be emphasized that with the advent of new qualitative properties of el-
ements, options are possible and even necessary for a different structure of social re-
ality. So, if the structure of the socio-political system is not in harmony with its ele-
ments, a set of new possible (alternative) structures arises, and various social ideals
begin struggling. So, the choice of structure and its embodiment is carried out accord-
ing to the system principle, i.e. the interaction of the elements of the system with each
other in accordance with the law of stability of the system as a whole. As a result,
power appears as a process of an increasingly complex streamlining of relationships
in interactions and, at the same time, as a process of forming self-regulation and self-
development of society.

In addition, state power acts as the basis for the processes of evolution of soci-
ocultural reality, evidence of their irreversibility. It is the power that sets the vector of
changes, i.e. the vector of historical development of society, which is based on the gen-
esis of the mechanism of power. The process of self-organization in the state legal sys-
tem realizes through accumulation, selection and transformation of information and its
structuring. Based on this process, new structures are emerging. Power, therefore, is as-
sociated with the internal self-organization of the system. The latter tends in some cases
to stability, in others to volatility and revision of the existing world order and, as a re-
sult, to restructuring the entire system, carried out, for example, by reassessing values.

Power not only preserves the stability of the system, but also develops and en-
hances its organization; at the same time, it may be the onset of structural instability in
society, that turns it into an open and nonequilibrium system. The accumulated infor-
mation, experience, and knowledge are shaped into certain structures raising the level
of organization of the state system. As a result of certain activities and exchange of in-
formation and energy, emerges a differentiated and hierarchically organized new struc-
ture of state-public relations, as well as the new values. In this regard, it would be logi-
cal to agree with the following statement by F. Fedier: “By power we mean the specific
structure that prevails in human society irrespective of its specific appearance (democ-
racy, monarchy, oligarchy, tyranny, etc.), i.e. the order through which human society is
constituted as an association of uniting individuals” (Vesen, & Fedier, 2002:120).

When defining power as a structural principle, it should be borne in mind that
structure determines a system of differentiated relations and elements. Power, in turn,
reproduces this differentiation, i.e. those functional links, the significance of which cor-
responds to certain values of the system, and connects them into a single whole. The in-
dicated values are not imported from outside as they are the product of the system itself;
they reveal the corresponding self-organization mechanism (Noskov, 2011:94).
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It is no coincidence that power is recognized as the mechanism of self-
regulation of the political system; behaviorists trace its analogue in the system of
market relations. Thus, entering into a market exchange relationship, individuals al-
ways rely on their personal scale of values and needs, building their own preferences
according to their importance. As a result, society is looked at as a network of closely
intertwined private interests. The end of many individual scales’ interaction is the un-
planned spontaneous order, which is expressed in the establishment of an equilibrium
price. In the final analysis, the market price is determined by subjective evaluations of
the market value of a particular product.

Of course, within the framework of a certain system of social relations, there
are also discrepancies between the individual goals and actions of specific individuals
and their results that arise at a supra-individual level, inherent to the system itself.
This allows considering the existing laws and values as a result of self-organization of
the corresponding socio-political integrity. Objectified, values influence conscious-
ness and construction of images and the way of perception adequate to the existing
system of relations in society. Obviously, such view allows interpreting power as
a principle of state system functioning: if the state system, with the help of some val-
ue proposition, manages to reproduce the corresponding content of consciousness,
then it functions quite steadily.

The sign of political system transition to the regime of unstable existence signals
about the appearance of critical views on the prevailing value system. Power, in this case,
appears as an outcome of objectively established relations and is an attempt to consolidate
and organize structures, which, in turn, determine the content of subjective ideas.

So, power can indeed be represented as a structural principle, according to
which the elements of the system are related to each other depending on their func-
tional value within the framework of this structure. If we accept the F. Nietzsche’s
well-known thesis that power is the assumption of values, thus eliminating the gap
between the existing values and power, then the circle actually closes: power produc-
es functional positions whose significance is determined by the values of the system
that correspond to this power order (Noskov, 2011:128).

Thus, in functioning power reproduces itself without actually having its direct
referent. That is why there is every reason to look at power as an abstract category; its
real functioning is carried out only through modified forms of power, wealth,
knowledge, desire, etc. These forms represent such values of the system that contrib-
ute to its structuring. As a result, society and the state appear as an open nonequilibri-
um system, the necessary condition for the existence and functioning of which are
changes and instability.

Conflict as a condition of state power development
As the most important factor in social life, instability is manifested on a person-

al level through conflict of socialization. In fact, according to the majority of modern
conflictologists, no social group and relationship can be completely harmonized be-
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cause of the presence of conflict as a necessary component of the process of social for-
mation and its sustainable existence. On the one hand, the conflict sets the boundaries
between groups within the social system, which occurs due to the strengthening of self-
consciousness of groups and their ideas about their own individuality and specificity;
this is how self-identification of groups within the system is carried out. On the other
hand, mutual “repulsion” allows maintaining the integrity of the social system, estab-
lishing a balance between its various groups (Simmel, 1996:53).

The conflict underlying the development of social relations, their restructuring
and stabilization, is the basis for the formation and correction of legal norms: it creates
and modifies the norms necessary for the restructuring of relations. “An intra-group con-
flict often helps to update the already accepted norms or contributes to the emergence of
new ones. In this sense, social conflict is a mechanism for adapting norms to new condi-
tions. A flexible society benefits from conflict situations, because such behavior, helping
to create and change norms, guarantees its survival in changing conditions. In rigid sys-
tems, such a mechanism is absent; suppressing the conflict, they suppress a useful alarm,
thus increasing the danger of a catastrophic split” (Simmel, 1996:182).

Since the beginning of the conflict automatically means the abandonment of the
once achieved equilibrium, and the conflict itself allows the competing parties to
demonstrate their own strengths, this opens up the possibility of achieving a new equilib-
rium, and in the future relations develop on this new basis. It can be concluded that the
political and legal structure that leaves room for conflict has such important means that it
helps to avoid imbalance or, if it does happen, restore it by changing the balance of pow-
er. Thus, social conflict helps to structure society, fixing the positions of various sub-
groups within the state system and helping to determine power relations between them.

Power, in this context, appears as any relationship of forces, as an action that
generates an action, where not only the subject and object of power are important, but
also the force passing through all the power centers.

Such a relationship of forces, which forms the internal political structure of the
state organization of society, develops into a certain disposition. This disposition as
an internal organization of specific interactions forms a system that instructs the subject
to follow its provisions, carrying out specific actions in response to other actions accord-
ing to a specific model. That is why power is not a definite relationship between sub-
jects, but a set of behaviors that produce and transform the behavior of other individuals.

So, power is a kind of process in the struggle, multiplicity, and contradictions,
ordering the emerging diversity, and performing the function of its consolidation.
Power manifests itself at the time of collapse (destruction and degradation) as the
force able to compensate the loss of unity and self-identity and establish order in di-
versity. Therefore, one can speak of power as an ontological structure that reproduces
a new unity arising after separation and decay; the process when a new assembly of
reality is being formed. The above reasoning allows stating that power is an integral
synergetic property of succession, realized in the process of creating new conditions
for the unity of the plural and divided (Noskov, 2011:131).
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All this, in turn, allows characterizing state power as the function of “gathering”
and establishing the integrity of the disconnected, which is immanent to society. In this
regard, power appears as a form organizing the substance of society. Registration of reali-
ty becomes possible through organization of disciplinary measures, which allows talking
about the constitution of sociocultural reality and generation of certain types of behavior
or social functions in the human community. Thus, order and discipline as mechanisms of
power establish a certain normative system of thinking and behavior called law.

Conclusion

So, together with social relations flowing from a social community, power re-
lations arise as their integral and necessary element. They give the society integrity,
controllability, and serve as the most important factor in organization and order. In
other words, it is a systematizing element that provides society with vitality. Under
the influence of power, public relations become focused, acquire the character of
managed and controlled relationships, and the joint life of people becomes organized.

In turn, the concepts of “state power” and “power relations” reflect the most
important aspects of human civilization, including the harsh logic of the struggle of
classes, social groups, nations, peoples, political parties, and movements. Being a kind
of social power, state power possesses all the attributes of the latter. However, it has
many qualitative features as well. The most important feature of state power lies in its
political nature. The founders of Marxism characterized state (political) power as “or-
ganized violence of one class to suppress another.” However, it is hardly acceptable
to reduce any state power, especially democratic, to “organized violence”. The truly
popular power that functions on a legal basis within the framework of a sociocultural
community is a great creative force that has the real ability to control people's actions
and behavior, resolve social contradictions, coordinate individual or group interests,
and subordinate them to a single powerful will.

Most notably, in a democratic society there is a tendency of legal rapproche-
ment of the subject and object of power, leading to their interdependence. The dialec-
tic of this coincidence is that each citizen is not only subservient (allowing the impo-
sition of the will of officials and state bodies); as a member of a democratic society,
a citizen has the right to be (and, in fact, is) an individual source and source of power
(meanwhile, regarding all second-order concepts: people, nation, state).

At the same time, it should be noted that the application of a system-
synergetic approach to the analysis of state power makes it possible to objectify stud-
ies concerning, inter alia, the problems of social generation of anti-democratic politi-
cal regimes that can be understood as a no less natural, evolutionarily arriving system
of hierarchical ties providing a public compromise regarding organizational means of
achieving a (historically volatile) value proposition.

Summing up all of the above, we can say that state power, as an essential prop-
erty of the state, a systematic principle of organization of society, being the fundamen-
tal category of state science, is a multifaceted subject of scientific study. Understanding
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the disclosure of properties and functions of state power seems appropriate through
a system-synergetic methodology and socio-synergetic approach. Focusing on the evo-
lutionary properties of social phenomena that subordinate their internal processes with
certain regulatory development parameters can become the basis of modern cratology.
From the position of post-non-classical rationality investigating power relations and
their subject-object relations, such aspects of power as social will and the state mecha-
nism, crises (entropy impacts), and the possibility of strategic forecasting within a cer-
tain historical period can be central in the cross-disciplinary studies.

The analysis of goal-setting of power influence aimed at avoiding movement
along the dead-end pattern of social development, overcoming mono-causal holism,
should include phenomena correlated with state power. Such phenomena are democra-
cy, human culture, struggle of political forces, creative activity of members of society,
their spiritual potential, etc. This will ultimately contribute to the formation of objective
understanding of the essence of state power and conditions for its effective functioning.
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HayyHas cTaTbs

AHTpOﬂOﬂOFM‘-IeCKVIﬁ noaxop B uccrnefoBaHUM LEHHOCTEN npaBa:
Knaccuka, HeKinaccukKa v noCTHeKrnaccuka

B.I1. UBancknii

Poccuiicknii yHUBEpCUTET APYKOBI HAPOIOB,
2. Mockea, Poccuiickaa @edepayus
ivansky valera@mail.ru

AHHOTauus. VccnenyoTcs NpaBOBBIE IEHHOCTH, MX NOHATHE M KiIAcCUUKALMK. AHanu3
IOPUIIYECKOl TUTepaTyphl IPHBEN K BEIBOAY O TOM, YTO IIPABOBBIC LIEHHOCTH, KOTOPBIC UMEIOT «a-
CaJHBII» M0 OTHOLIEHUIO K CYOBEKTY IpaBa XapakTep, PACCMATPHUBAIOTCS JIMIIb B PYCIIe FOPHIMYECKOTO
no3utuBu3Ma. [Io MHEHUIO aBTOpa CTaThy, PYOEKHON TOUKOM KOHIENTYalbHO MHOIO IOHUMAHUS 1IeH-
HOCTEH MpaBa MOTYT CTaTh aHTPOMOJOTMYECKHUE MOIXOJbl — KIIACCHUYECKHH (HEOKIAaCCHYECKHil), He-
KJIACCHUECKUN M MOCTHEKJIacCHUecKuid. B 3Tol CBsI3M LIeNbI0 HAy4YHOH CTaThU SIBIISETCS! MPOBEIECHUE
UccIe0BaHus LIEHHOCTEll IpaBa B pycile aHTPOIIOIOTHYECKUX HayYHO-UCCIEA0BATENBCKUX IIPOIPAMM.
Jnst nocTrKeHus ey ObUTH ITOCTABJIEHBI CIEeAYIOIe 3a1aun: 1) onucaTh KJIacCHIecKylo (HEOKIaccu-
YECKYI0), HEKJIACCUYECKYIO M OCTHEKJIACCUYECKYIO aHTPOIOIOTNYECKHE IIPOrpaMmsl; 2) chopMyIupo-
BaTh IOHATHE IPABOBBIX LIEHHOCTEH M MpaBAbl B paMKax TpeX MapaJurM IPaBOBOTO MBIIUICHHS;
3) mpoBeCTH KIaCCU(PUKAIUIO U PAHXUPOBAHKE IIEHHOCTEH npaBa. B pe3ynbTraTe NpOBEICHHOrO UCCe-
JOBaHUS OBUIM CHENaHbl CIEAYIONINE BBIBOIBI: TPAaBOBAasi IEHHOCTh B KIIACCHYECKOM (HEOoKIaccuye-
CKOH) aHTPOHOJIOTMUYECKON MapaJurMe 3aKJII04acTCsl B OXpaHe U 3alIUTe HENPUKOCHOBEHHOCTH OMO-
HCHXO(M3HOIOTHIECKOH ETOCTHOCTH OPTraHNU3Ma, ¢ KOTOPOH MACHTHGHIMPYETCsS HHAUBH Kak (Gusm-
4yeckoe JHMIO. B 3Tol mapagurMe nmpaBo MMeeT OOBEKTHBHPOBAHHBIN M OTUY)KACHHBIH OT WHIUBHIY-
aJIbHOTO CyOBbeKTa XapakTep. LleHHOCTbIO IIpaBa B HEKJIACCUYECKOM aHTPOIOJOIMYECKOM JAUCKYPCE BbI-
CTYIAIOT MMIIEPAaTUBHO-aTPHOYTHBHBIC MEPEKUBAHMS (IPABOBAs NICUXMKA) WM MHTCHIIMOHAIBHBIEC aK-
Thl CO3HAHUSI, KOHCTUTYHPYIOIUE MPaBOBYIO ACHCTBUTENBHOCTh, C KOTOPHIMU YEJIOBEK OTOXKJECTBIIS-
eTca — IpaBoBas JM4HOCTh. [locTHeKaccudyeckas MoJenb MMO3HAHMSA OPUEHTHPOBAaHA HA OTKPHITHE
HOZ[J'II/IHHOf/’I CYHIHOCTH YCJIOBCKaA IIOCPEACTBOM l/lIleHTI/lq)I/IKaU,I/II/I C IIpaBOBBIM CYIICCTBOM (I/l.]'ll/l YHUCTBIM
CO3HAHUEM), BBICTYNAIOLUIUM a0COIIOTHON LEHHOCTBIO U TBOPLOM TPaHCIEPCOHAIBLHOI U BHECOLUAIb-
HOI1 MpaBOBOW PEaTbLHOCTH.

KnioueBble cji0Ba: IpaBoBasi LIEHHOCTb, IPABOCO3HAHUE, IOPUIMYECKAs. aHTPONOJIOIUs, aK-
CHOJIOTHSI, CyOBEKT IIpaBa, IPaBoBas IICUXMKA, IPABOBas CYIIHOCTh
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Anthropological approach to the concept of legal values:
classic, non-classical and post-non-classical
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Abstract. The article is devoted to the study of the concept of legal values, their classification.
Analysis of legal literature led to the conclusion that legal values are considered only in line with legal
positivism, which have a “fagade” in relation to the subject of law. According to the author, anthropologi-
cal approaches — classical, non-classical and post-non-classical — can become a milestone in a conceptu-
ally different understanding of the values of law. In this regard, the purpose of the paper is to conduct
a study of the values of law in line with anthropological research programs. To achieve the goal, the fol-
lowing tasks were set: 1) to describe the classical (neoclassical), non-classical and post-non-classical an-
thropological programs; 2) to formulate the concept of legal values and truth within the framework of three
paradigms of legal thinking; 3) to classify and rank the values of law. As a result of the study, the follow-
ing conclusions were made: The legal value in the classical (neoclassical) anthropological paradigm lies in
the safe-guarding and protection of inviolability of the biopsychophysiological integrity of the organism,
which identifies an individual as a physical person. Therefore, the law has an objectified and alienated
from the individual subject character. The value of law in non-classical anthropological discourse is im-
perative-attributive experiences (legal psyche) or intentional acts of consciousness that constitute legal re-
ality, with which a person is identified — a legal personality. The post-non-classical model of cognition is
focused on the discovery of the true essence of a person through identification with a legal being (or pure
consciousness), which is an absolute value and creator of transpersonal and extra-social legal reality.
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BBenenne

[IpoOeMbl paBOBBIX IIEHHOCTEH OTHOCSTCS, C OAHOW CTOPOHBI, K YUCITy Hau0o-
Jiee U3y4EeHHbIX, C JPYroi CTOPOHBI, OHU UCCIIEIYIOTCSI B OTHOMEPHOM KOHUENTYaIbHOM
MIPOCTPAHCTBE — MOJIEIH FOPUIMUECKOr0 TO3UTUBU3MA (KJIaCCUUECKOM IapaurMsl), rie
[IPaBO €CTh HE3aBUCUMAs OT CyObEKTa OOBEKTUBHAS IAHHOCTb, YCTAHOBJIEHHAs TOCYAap-
ctBoMm (Polyakov, 2009:12). Knaccuueckasi mapagurma MBIIUIEHHS HE JaeT BO3MOXK-
HOCTh YYWTHIBATh JIMYHOCTHBIE XaPaKTEPUCTHKH YEJIOBEKA, YTO HU3BOIUT WHIWBUILY-
ATFHOTO CYOBEKTa TpaBa K I0puandeckoi Gpukimm. B 3Toit cBs31 B 1paBo T0TKEH OBITH
BO3BpaIlleH «AercTByromuii cyonsekm (Chestnov, 2007; 2009:226) — Heokaccudeckast
napaaurMa MeliuieHus. Heokmaccuueckyro napaaurmy OTpaxkaeT KyJbTYpOJIOTHUECKHIA
MOJXO K IOPUAMYECKOM aKCHOJIOTHH, ONPEAEISIIOIMNA IPaBOBbIE LIEHHOCTH OOLIECTBA,
KOTOpBIE BBIPAKAIOT PABEHCTBO, CBOOOTY U cripaBeBocTh (Belinova & Fomin, 2012).

CrnenosarenbHo, mpoOieMa LIEHHOCTEH IpaBa COCTOUT B oOpa3e 4eraoBeKa
B [IpaBe, B OPHUEHTAIIMM HA KOTOPBIN OblIIa CKOHCTPYHPOBaHA KJIaCCUYECKas aHTPOIIO-
Joruyeckasl mapajaurma, rie cyObeKT IpaBa OTOXKIECTBIUICS ¢ Ouoncuxodusnye-
CKOM KOHCTPYKLUEH — (PU3NUECKUM JIHILIOM.

Ha ocHoBaHuM BbIIIECKa3aHHOTO Ha3peia HACyI[HAs HEOOXOANMOCTH LENIOCT-
HOTO BHJEHUs 00pa3a 4YeloBeKa B IpaBe, KOTOPHIH MOXKET OBITh MpEACTAaBIICH uyepe3
MPU3MY HEKJIACCUYECKOI0 U MOCTHEKIACCUYECKOT0 aKCUOJOTMUYECKUX IUCKypcoB. He-
KJIACCUYECKUH aHTPONOJIOIMYECKHH JUCKYpPC BBIpaXKaeT TaKylO LIEHHOCThb IpaBa, Kak
MIpaBOBasi NCUXMKA (MM MHTEHLUMOHAIBHBIA aKT CO3HAHMUs) 4YelloBeKka. B To ke Bpems
MpaBoOBasi EHHOCTb MOCTHEKJIACCUYECKON MOJENU MO3HAHUS 3aKII0YEeHa B MPAaBOBOM
CYIIHOCTH yenoBeka umu Mcrurno-cymem (A6comore)'. Takum 06pa3oM, HEHHOCTH
MpaBa MOTYT OBbITH MPOSIBJICHBI Yepe3 ObITHE YeTOBEKa, T BBIIEISIOT Takue chepsl
CYUIETO, KaK «IyX MpaBay, «Iylla mpaBay», «Teno npasay (Mishina, 2012). Tem He me-
Hee, (uKcalus cCyObekTa IpaBa B HEKIACCUUYECKOM U MOCTHEKJIACCHYECKOM aKCHOJIO-
TMYECKUX MOJyCax MOPOXKAAET elle OHy mpolieMy — TpeOyeTcst OTIAMYHBIN OT Kitac-
CHYECKOM (HEOKJIACCHYECKOW) MapaJnrMbl METONOJOTMYECKUIl MHCTPYMEHTApHHA IS
MOCTHYKEHUS] MHOTOIIAHOBOTO OBITHS YEJIOBEKa.

B 910ii cBA3M OBUIM TOCTaBIIEHBI CIIEMYIOMIME 3aJa4H, KOTOPBIE OIMPENEISIOT
CTPYKTYpPY CcTaThu: 1) gaTh OONIyI0 XapaKTEPUCTHKY KJIACCHUYECKOW (HEOKIACCHUYECKH),
HEKJIACCUYECKOW M TMOCTHEKJIACCUUECKON HAy4YHO-MCCIIEAO0BATEIbCKUM aHTPOMOJIOTHYE-
CKUM TporpaMmam; 2) mpoBecTH 0030p MyOJHKaluii, B KOTOPBIX HM3JIaratoTCsl MOHSTHUS
MIPABOBBIX IIEHHOCTEH B paMKax YKa3aHHBIX JUCKYpPCOB; 3) OCYILIECTBUTH KJIAacCH(UKa-
LU0 ¥ pAaH)KUPOBaHKE IIEHHOCTEH MpaBa B COOTBETCTBHUHU C BUIaMH HAYYHBIX TIPOTPAMM.

! Pycckwit u coerckmii BocTokoBen (Oy uionor, uaponor u tTuderosor) ®.U. llepbarckoi ast 0603HaAYCHUS
abCoONMOTHOrO OBITHS M TOTO, YTO BHE JBOWCTBEHHOCTH, ynorpeOuia tepmuH «MctuHHO-cymiee». CM.:
(Shcherbatskoi, 1995:11). TepMunbi-aHasorun a0CoJOTa B IMEPEBOJE C CAHCKpHUTAa: 1) HCTHHHO Cyllee
(TaTxaTa) BHE BpEMEHH M MIPOCTPAHCTBA; 2) MOUIMHHAS PEAIbHOCTh (AXapMara); 3) OCHOBA CyILIero (axapma-
IxaTy); 4) BeIcIIas peabHOCTh (TaTTBa); 5) cyluee, Kak OHO ecTh (IsATxa-0xyTa); 6) HEABONHCTBEHHOCTD (a1-
Baiira) u T.1. — Cwm.: (Androsov, 2019).
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MeTtoasbl, MOAXO0ABI  MPOLEAYPHI IO3HAHKUSA NPABOBOIl 1eiiCTBUTEIbHOCTH

B npouecce uccienoBaHus EHHOCTEH MpaBa MPUMEHSUICS pa3HOOOpa3HbIN
HabOp METOA0JIOrMYECKOr0 HHCTPYMEHTAPHs, KOTOPBII ONpeaessuics BUIOM HayYHO-
HCCIIEIOBATEIBCKOM MPOrpaMMBbI (MTapaurMOi MBIIICHUS).

B knaccuyueckoit (HEOKIacCHYECKO) mapagurMe MBIIUICHUS, TIe U3y4YaroTCs
MpaBOBbIE IIEHHOCTH BHEIIHEH WIOCTAacH TMpaBa, HCIOIb30BATUCH (HOpMaIbHO-
FOPUANYECKUN U CPAaBHUTEIBHO-TIPABOBON MOAXOABI, TUAJEKTUYECKUI METOM, a TaK-
K€ aHAJIN3 U CUHTES.

Hexnaccuuecknid Hay4yHbBIA AUCKYpPC, OMUCHIBAIOMIMN LEHHOCTH IPaBOBOM
NCUXUKU (WM CO3HaHUs), onmupaeTrcs Ha (eHomeHomormueckue (GpeHomMeHomoro-
MICUXOJIOTMYECKYI0 M SUACTUYECKYIO0 PEAYKLHMH) M TNCUXOJOTMYECKUe (MHTPOCHEK-
LIMIO) TPOLEYpPbI O3HAHUS.

[TocTHEKIIacCMYECKU MOAXOA K TIOCTHKEHHUIO TAKOW LIEHHOCTH IpaBa Kak Ipa-
BOBOT'O CyllecTBa (4yBCTBa MPUCYTCTBHS «Sl ecTh») Oazupyercs Ha MeTadu3ndecKoM
MeToze?, Ha (DeHOMEHOIOTHYECKOM METOe TPaHCIEHeHTaIbHON peaykuun J. I'yc-
cepiis, a TakKe Ha npaktukax ceds (M. dyko).

I[I/ICRyCCI/[ﬂ 0 NMOHATHH IlEeHHOCTEH B npaBe¢ B COBpeMeHHOi;I HpaBOBOﬁ AOKTPHHE

B xiaccudeckoii oOmienpaBoBoOil TEOPUH MPABOBBIC IIEHHOCTH ITOHUMAIOTCS
B KOHTEKCTE 3aKOHOATENILHOTO 3aKPETUICHHS IOJIOKEHUH, B KOTOPBIX 0003HAYaeTCs
MO3UTHBHAS 3HAYMMOCTH TIPABOBOW CHCTEMBI OOIIECTBA /sl YIOBIETBOPEHUS MOTPEO-
HOCTEW COIlMyMa B LIEJIOM M MHIMBHIA B YacTHOCTH. OOOOIIEHHO TOBOpPs, MPaBOBbIE
LIEHHOCTH B KJIACCUYECKOM MapagurmMe NpaBOBOIO MBIIIIEHUS pacCMaTpUBAIOTCS Ha
YPOBHE HOPMAaTHBHOW IIPAaBOBOI perjiaMeHTanuu. B pycie Takoro KOHUENTYalbHOIO
[oJXoJa MpaBoBble IIEHHOCTH u3ydarorcsa B Tpyaax H. Henoscku, A.H. babenxo,
C.B. Muxaiinosa, M.1. Ioropneukoit, B.C. Hepcecsanua, JI.I1. Bonkosoii, C.I'. Ipo-
o6s13K0, I1.C. bapanoBa u MHOTHUX Ip.

H. HenoBcku 6a30oBble colMagbHbIE IEHHOCTH HA3bIBACT IIEHHOCTSMH IIPaBa,
€CJIM OHM HMHTErpUPOBaHBI IMOCPEICTBOM 3aKOHOAATEIBCTBA M MHBIX FOPUAMUYECKUX
¢dopM, a (QyHKIMOHAIBHBIE CPEACTBA €r0 CTPYKTYPHOTO COJIEp)KaHUS 0003HAYaeT
LEHHOCTSAMU B mpaBse. [Ipu 3ToM OonTrapcKuii mpaBoBe HE TOJNBKO CUUTACT YEIOBEKa
LIEHTPOM U CPEJOTOUYMEM BCEX IIEHHOCTEH, HO OH TAaK)K€ BBIIEISET IPYIITY OCHOBHBIX
LIEHHOCTEH, Cpe/I KOTOPBIX OH Ha3biBaeT yenoBeka (Nenovski, 1987:178, 184).

2 B nocreHee BpeMst MOHAMAETCS TIPO6IIEMa BO3POKICHIS W HOBOTO 00OCHOBaHHS MeTaQu3nku. B nccie-
nosanun O. HazapoBoil paccMaTpuBarOTCsl MO3HABATEIbHO-TEOPETUUECKHE M OHTOJIOTMYECKHE OCHOBAHUS
BO3POXKACHHST MeTaQHM3MKH, METOJOJOTHYEeCKUi HMHCTpyMeHTapui HoBoi Meradumsuku. Cwm.: (Nazarova,
2017). ITo muenuto M.A. Moxeliko, HOBas IIpaKTHUECKast MOPajb JOJKHA OCHOBBIBATHCS HA KJIACCUYECKOU
MeTadu3uke (STUKE MOJAEPHA) NPH YCIOBHU IPE3YMIILIUH WHIAWBHAYaIbHOTO BHYTPEHHETO TBOPYECTBA,
HAMpaBJICHHOTO Ha AyXOBHOE camocoBepieHcTBoBanue (Mozheiko, 2011).
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[Toxoxkee onpenenenune npaBoBbIX LeHHOCTEH MaeT C.B. MuxaiinoB, KOTOPBI
pasnauyaeT UEHHOCTH IpaBa U MPAaBOBbIE HEHHOCTH (MJIM LIEHHOCTHU B MpaBe), T1e MoJ
MEPBBIMU TOHUMAET COBOKYITHOCTh IIEHHOCTEH, KOTOphIE 00ECTIeYNBAIOT OBITHITHOCTh
BCEOOIIEro Mmpasa, BHITEKAIOLIEr0 U3 BCEOOIIEro yXa 3aKOHOB. J[pyruMu cioBamu,
LIEHHOCTH TIpaBa — 3TO LEHHOCTH (cBOOOMA, CIIPaBENIMBOCTh, PABEHCTBO), OJIMIIE-
TBOPEHHBIE MPABOM IMOJHOCTHIO WJIM YACTUYHO MO MPUYHMHE TOTO, YTO chepa ux aeu-
CTBUS SIBJISIETCS MOTPAHUYHOW MEXTYy MOPAJIbI0 U TIpaBoM. [IpaBoBbIe IIEHHOCTH SIB-
JISIFOTCS. HOCUTENSIMA CaMOT0 TPaBa, TO €CTh T€ LIEHHOCTH, KOTOPbIE MPAaBOM HUHTETPHU-
posansl (Mikhailov, 2013).

B nuccepraunonnoit padbore A.H. babenko yka3piBaercs: «IIpaBoBbie ieHHO-
CTH — JTO TMEPEeKUBAEMBIC JIFOJBMU U ONpPEENIeMble KyJIbTypoil (hOpPMBI MX TO3HU-
TUBHOTO OTHOLIEHHS K MPAaBOBOM CHUCTEME OOIIECTBa, KOTOPbIE 00YCIOBIMBAIOT BbI-
0Op TOBENEHMs, COOTBETCTBYIOIINN 3TOM CHUCTEME, a TaKXKe IOPUIAMUYECKYIO OICHKY
coOwITuit» (Babenko, 2002:12).

CornacHo nuOEpTapHO-IOPUAMYECKON AaKCHOJIOTHH IIEHHOCTh IIpaBa €CTh
BceoOIast, abcomoTHas, HeoOXxonuMas U oluieo0s3arenbHas (opMa BbIPAKEHUS
TakuX (pyHIaMEHTANBHBIX IIEHHOCTEH, KaK CIPaBeIIUBOCTh, PABEHCTBO M CBOOOIA
(Nersesyants, 1973:37).

CrnenoBaTebHO, IPABOBBIE IIEHHOCTH KJIACCUYECKOHN MapaJiuTMbl OMUCHIBAIOT
BHEIIHHE aCleKThl MPaBOBON pealbHOCTH, UMEIOLIEH O0BEKTUBUPOBAHHYIO U OTUYXK-
JIEHHYIO JAHHOCTH 110 OTHOIIICHHUIO K WHANBUIYAITEHOMY CyOBEKTY.

B Heoxmaccuueckoii snucreme (opMaar30BaHHbIE KJIACCUYECKHE MPABOBbIE
[IEHHOCTH TPHOOPETAIOT CyOBEKTUBHO-OPUEHTUPOBAHHBIN XapakTep, IIe UCCIIeTyeT-
Csl B3aUMOJICHCTBUE MpaBa U Mo cyObekTa. OHAKO Ledb U3YYEHUs 3TOrO B3au-
MOJICUCTBUSI — 3TO OOCTY)KMBAaHUE MMO3WTUBHOTO TIpaBa, a HE MO3HAHHE MPABOBOM
npupobl yenoBeka. Cpenr y4eHbIX, MOCBATUBIIKUX CBOM HAYYHbIE TPYAbI AJIEMEHTaM
Y CBOMCTBaM TICUXUKH, CBS3aHHBIM C TIPABOBBIM ITOBEJICHHEM CYOBEKTa, C €ro MCUXHU-
YECKUM NPU3HAHUEM, NCUXUYECKUM MOBHUHOBEHUEM IIPaBY, MPABOBHIM UYyBCTBOM,
cieayer otMeTuth O.P. bupnunra, JI. Knanmna, P. JI€éaunra (Loening, 1907), O. L{u-
TenpMaHa (Zitelmann, 1879:16) u maorux ap.>.

3 Cpeqm hyHIaMEHTATBHBIX TPY/OB €BPOMENHCKAX MCHXONOTOB IIPaBa, OTPAKAFONINX B3TJISIBI TEX MM UHBIX
Hay4YHBIX [ICHXOJIOTHYECKUX IIKOJ IIPaBa, CJEAYeT BBIICINUTh Takue, Kak: P. ko6 «O cOBpeMEHHOM COCTOSIHUU
NICUXOJIOTUHM TIpaBa: OCHOBOIOJATAIOIIME HAEH, WHCTPYMEHTapUyM M KioueBble mpobnemsn» (1986 r.);
®. Knsiiin «Ilcnxuueckre HCTOYHNMKY TOBUHOBEHHA IpaBy U reiicTus mpasa» (1912 r.); @. Kobnep «Hccneno-
BaHME IPaBOCO3HAHUS Yepe3 HalOmoieHue u skcrepuMen» (counHenne 1912 r.); K. Xad «Bonessie neiictBus
v BuHa B nipaBe» (1924 r.); M. Peitnmreiin « IHuBHIyanbHas CUXOJIOTMS M HOHMMaHKe rocyaapersay (1928 r.);
I'. Ucait «IIpaBoBoe wyBcTBO» (1929 T.); K.A. O™Mre «Mnen o6 orHomieHmu mnpasa u ncuxosorum» (1954);
3. dexuep «IIpoobpa3 uenoBeuecKoil AylM Kak OCHOBAHME NPABOBOro uyBcTBa» (1962); M. Bepxeman «Cy-
neOHoe pelIeHue ¢ ICUXOoIornIeckoi Touku 3perms» (1971); A. Dpenuseir «IIcuxoaHanuTudecKast IOPUCIPY-
nenmms» (1973); U. Tammeno «K Bompocy o ncuxonoruu cnpaseauBocTi» (1977); P. SIko0 «AprymenTarus
u uneHTudukanys. ['myOGokoncuxogoruueckue acuekTsl opuandeckoil puropukmy (1979); @. Ilrpenr «Buna.
Boznasaue. OO6mee npexynpesxaeHue. [1yOOKOICHXONOrMYecKass PEKOHCTPYKLHMS KIIOUEBBIX YTOJIOBHO-
npaBoBbIX noHATHIN (1980); M. Pebunnep «IIpaBoBoe 4yBcTBO Kak 4yBCTBO coimpapHocTn» (1985); T. Brop-
teHOeprep «KosebaHus ¥ nepeMeHbl B paBoco3HaHuM HaceneHus» (1986) u ap. — umr. mo: (Savenkov &
Gorban, 2019:89-98), xotopsie ccbutatores Ha: (Jakob & Rehbinder, 1987).
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[Ipupony npasa JI. Knann BuaUT B (PU3MKO-TICUXOJOTHYECKOM MEXaHH3ME
«TPaBOBBIX (paHTa3M», T.€. OCOOBIX CUXUYECKUX MEPEKUBAHUAX, CO3/1aBAEMBIX «MY-
CKYJIBHO-TIPUHYIUTEIbHBIM MbllieHueM» (Knapp, 1857:43, 193, 215). OcHoBHbIC
B3IVISIBI HA IIPUPOJY LICHHOCTH IICUXUKHM HEMEUKHH npaBosen O.P. bupiuHr usno-
KU B JBYXTOMHOM MoHorpaguu «KpuTHKa OCHOBHBIX HOPUAMYECKHX HOHATHI»
(1877—1883) u B NATUTOMHOM TpyAe «YUeHHE O FOPUIMYCCKHX TpHHIMNax» (1894—
1917). Ilcuxomornyeckasi TEOpHS MpaBa BKIIOYAET B c€0s 1BA OCHOBHBIX MOHITHS —
«HOpPMa» U «B3auMHOe npusHanuey». [loxq nepsoit kareropuei O.P. bupiauHr nonnMa-
€T «BBIPAKEHUE HAMEPEHUs, KOTOPOE OXKHIAET CBOETO OCYIIECTBICHHS OT JIPYrHX»
(Bierling, 1894:29). Ilpu3nanue, Ha OCHOBaHUU KOTOPOTO OH (popMyJHpyeT neduHu-
MO TIPaBa, 03HAYACT «UIUTEIbHOE, MPUBBIYHOE TToBeneHue» (Bierling, 1883:82).

Creuun¢uka moHUMaHMUs LIEHHOCTEH MpaBa B paMKaX HEKJIACCHYECKOI'O JIUC-
Kypca 00ycJoBiieHa HanpaBJICHHOCThIO HA MMO3HAHUE MPABOBOM MCUXUKHU (WJIM CO3HA-
HUS) IMYHOCTH, KOTOpasi MMEET CaMOCTOSITEIbHOE OHTOJIOTMYECKOE MPaBOBOE ObITHE.
Cpenu y4eHbIX, MOCBATUBIINX HCCIICTOBAHMS MPABOBOM NMCUXWKE M MHTCHIIMOHAIb-
HBbIM aKTaMm co3HaHwus, cieayer ormetutb JL.U. Tlerpaxunkoro, 3. I'yccepns, 1. Yan-
Mmepca (Chalmers, 1996), A.B. Ilonskosa, B.W. [laBnoBa u MHOTHX JAp., KOTOPBIE B TOH
WJIA WHOW CTETIEHU CBS3BIBAIOT NMPUPOJY BOZHUKHOBEHUS MpaBa ¢ ICUXUKON (MU CO-
3HaHueM) yenoBeka. C TOYKHM 3peHus ydeHoro-topucta M. PebGunnepa, o0bekTOM
M3Y4YEeHHs TICUXOJIOTUU IMpaBa JIOJKHBI ObITh HE TOJBKO PE3yJIbTaThl MCCIEAOBAHUN
TICUXUKHU, HO U TICUXOJOTHH 0ECCO3HATENBFHOI0, YTO MO3BOJIUT MPOSCHUTH €r0 JOJI0
B nmpaBoBoM MbiiuieHnu (Jakob & Rehbinder, 1987:1). B.U. I1aBioB nox npaBoBEIMU
LIEHHOCTSMHU MOHUMAET aKT BOJIEBOTO CaMOOMPE/ICIIEHUs YeJI0BEKa B MpPaBe MO OTHO-
LIEHUIO K OIPEJIeIEHHOMY 3JIEMEHTY IPaBOBOI pealbHOCTH Ha OCHOBAHMM JIMYHOCT-
HOTO (CBOOOJHOI0) crocoba MpaBOBOTO CYIIECTBOBAHHS, HAIIPABICHHOTO HA JTOCTH-
KEHHE CIPaBEIIMBOCTH, a TAK)KE €r0 BhIPAKEHUE B HOPMATHUBHO 3aKPEIUIEHHOM IIpa-
BoBOM Tosioxkenuu (Paviov, 2018).

OcoOeHHOCTH pacCMOTPEHHUS [IECHHOCTEH MpaBa B MOCTHEKIACCUYECKOM JIHC-
Kypce packpeiBatoTcs B HayuHbIX Tpynax M. Kanra, U.A. Unwuna, B.I1. Manaxosa,
B.B. Copoxuna u nap. B.II. ManaxoB chopmymupoBan B cBoei ¢uinocodcko-
MIPaBOBOW KOHIIETIIUH, OOCTOSITEIBHO OMMCAHHOM B JIOKTOPCKON AMCCEPTAIMH, MTOHS-
THE TPAaBOBOM CYIIHOCTH, KOTOpas BBICTyMaeT IeHHOCThIo mpasa (Malakhov, 2001).
B.B. CopokuH mocBSTHI MHOTHE CBOM Hay4Hble pabOThl U3YUEHHUIO MTPABOBOM COBE-
CTH, BBIPAKAOIICH HE TOJIBKO [IEHHOCTh, HO ¥ BHYTPEHHIO0 TipaBy (Sorokin, 2009).

HpaBOBbIe IHEHHOCTH U UX KJIaCCI/I(l)I/lKalII/lﬂ: KOHICNITYAJbHbIC MOAX0AbI

1. Knaccuueckas (Heoknaccuueckas) HaQyuYHO-UCC1E006AMENbCKASA
AHMPONOI02UYEeCKAA RApaouzma

BonbImMHCTBO Hay4yHBIX MyOJUKAIM pacCMaTpUBAIOT MPABOBBIC HEHHOCTU
B KOHTEKCTE MOCTYJIATOB IOPUAMYECKOTO MO3UTUBU3MA, KOTOPBIE CBOATCS K 3aKOHO-
JaTeIbHOM periaMeHTalul U 3alluTe MpaB, CBOOO] YelOBeKa KaK (PU3MUECKOTO JIU-
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11a, MTOHUMAEMOro B pyciie MO3UTUBHOM aHTpomnosioruu. [lo3utuBHas aHTpoIoIorus,
ocHoBaHHas Ha uzaesax Il. bpoka, P. Bupxosa, A.Il. borganosa u ap., u3y4aer oco-
OEHHOCTH TEJIECHOM OpraHu3alMyi UHAUBHUIA, MEXaHU3MbI €r0 MPUCIIOCOOIEHUS K Cpe-
Jie, yCTaHOBJIEHHE POJICTBA YEJIOBEKA C JKUBOTHBIMU, (PU3UOJIOIMUYECKHE, OMOXUMUYE-
CKHE U TeHeTHuYecKue (aKTOpbl, BIUAIOLINE HA CTPOEHHE U PAa3BUTHE YEJIOBEYECKOTO
opranu3ma. [Ipyrumu cioBamu, CyOBEKT IpaBa, pacCMaTpUBAeMblii B KIIACCHUECKON
HayKe 4epe3 Mpu3My (U3WYECKOW aHTPOIIOJIIOTHH, UCCIenyomel onodusunonornde-
CKHW opraHu3M (KOHCTHTYIIHIO), PEAYLIUPYETCS B IOPUCIIPYIACHIMH K (PU3NIECKOMY
aviy. B 3Toil CBSI3M B KJIacCHYECKOI aHTPOIMOJIOTMYECKOM AMHUCTEME LIEHHOCTU B Ipa-
BE, CBS3aHHBIE C OMO(U3NIECKHM OPraHU3MOM CyOBEKTa, MPUOOPETAIOT 0OBEKTHUBHO-
OpHEHTUpOBaHHBIM xapaktep. Hemerkuii ropuct JI. Knanm B pabote «System der
Rechtsphilosophie» o0bsicHsT CyTh MPaBOBBIX SBJICHHIA Yepe3 CBEACHHE «IIPABOBBIX
YYBCTB» K 0COOBIM «MYCKYJIbHBIM peakiusim» nuauBuaoB (Knapp, 1857:43).

Heoknaccudeckas mnapagurma, sBJISSICh HBOJIOLMOHMPOBABIIEH B paMmKax
€IMHOTO KOHIIENTYaJIbHOTO MPOCTPAHCTBA IOPUINYECKOTO MO3UTHBHU3MA MOJIENbIO
KJIACCUYECKON MO3HABaTEeIbHOW JIMHUM, BKJIIOYAET B ce0sl CO3HAHME (WM TICUXHKY),
KOTOpO€ BBICTYHaeT (hyHKIMEH TOJIOBHOTO Mo3ra — (usnugeckoro tena. [loaromy
HEOKJIACCHYECKasl aHTPOIOIOTUYECKAst MO/IENb U3y4aeT BIMSHNUE YeTTOBEYECKHX IMO-
Ui (4yBCTB) Ha MIPaBOBOE MOBEACHUE, ICUXUYECKUE PEAKIIUN YEJIOBEKA B MPABOBBIX
CUTYyalMsX, Ha OTHOCSIIMIICS B 00JacTH MpaBa MpOIEecC NMPUHATUS PEIIeHUs U T.II.
CoOCTBEHHO TOBOpSI, HEOKJIACCHYECKAsi aHTPOIOJIIOTHYECKAs MOJAETb MO3HAHUS —
3TO Pa3HOBUIHOCTb KJIACCHYECKOW MapaJurMbl, B KOTOPOH MOMHUMO OMO(DU3HUOJIOTH-
YECKOM KOHCTUTYLUMHU MHIUBUIA YUUTHIBAETCS €ro NCUXUKA (MM CO3HAHUE), BBICTY-
Maromas ee CBOMCTBOM — Ouorcuxodusnonornueckuii (6noncuxopu3ndeckuii) op-
raHu3M. B Heokaccuueckoil (COOTBETCTBEHHO M B KJIACCHYECKOM) MapajurMe MbIIl-
JICHUsI ICUXHMKA WHIMBUA HEe 00J1a/1aeT KaueCTBaMU UCTOYHHKA TpaBa.

Tak, mo MHeHUIO HeMenKkoro npasosena J.P. bupnunra, mpaBoBEIMU 1IEHHO-
CTSIMH €T0 TNCHXOJOTHYECKOW TEOPHHM IpaBa SIBIISIOTCS «HOPMa» U «B3aUMHOE TpH-
snHanue» (Bierling, 1894:42). Mexay teM yuensiii E.H. Mopo3 nonaraer, 4to mpaBo-
Basi HOPMa HE MOXKET pacCMaTPUBATHCA KaK BUJI LIEHHOCTHU IO MPUYHMHE TOTO, YTO OHA
SBIISICTCS PAIlMOHATIBHBIM U ()OPMATU30BAHHBIM BHEIIHUM DPETYJISTOPOM TOBEACHUS
(Moroz, 2011). KO.}O. BeTioTHeB ompeenseT MpaBOBbIe IEHHOCTH KaK THUITHYHBIC
collMaJIbHbIE TPEANOYTeHHS, MOMyJarone opuIualIbHOe HOPMATUBHOE NMPU3HAHUE
u 3amuty (Vetyutnev, 2013:28-29). IIpuuem npaBoBea BeTioTHEB TpakTyeT LeHHO-
CTH B Ka4yeCTBE KOMIIOHEHTA CO3HAHUS, MPEACTABIAS WX UACHHO-IMOIIMOHATHHBIMHU
KOMILIEKCaMH, TIPY TIOMOIITY KOTOPBIX MTPOUCXOIUT Mepeada 3HAUUMOTO OITBITa B XOJI€
conmanpHol kommyHukarmu (Vetyutnev, 2013:3). C mpaBocO3HaHHEM WHIAMBHIA
CBSI3BIBAIOT ompenencHus nmpaBoBbiX neHHocTed C.I. JIpoossko u [I.B. Cromsipenko.
C.I'. Ipo6s13k0 MOHMMAET MOJ MPABOBBIMU LEHHOCTSAMU <«JIOCTHKEHUSI HENPEPBHIBHO
pa3BUBAIOIICHCS FOPUANIECKON HAyKH KaK MPEaNOoChUIKH (POPMUPOBAHHS HA OCHOBE
MMO3HAHHBIX MPHHIUIIOB MPaBa, YCTOMYMUBOIO MPOTPECCUBHOTO MPABOCO3HAHUS, 00b-
€KTUBHO HEOOX0IMMOT0 MPaBOTBOPUECKOT0 MpoIlecca, IPaBOBOTO 3aKOHOIATENILCTRA,
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GbopM ero BbIpa)KeHUS, CUCTEMAaTHU3allMH U Pealn3alid B COOTBETCTBUU C YCTOSMH
3akOHHOCTH ¥ TpaBonopsiaka» (Drobyazko, 2010:153). JI.B. CronspeHko MHIIET:
«IIpaBoBbIE IIEHHOCTH — 3TO T€ CBOWCTBA MpaBa, KOTOPbIE SIBIAIOTCSA 3HAYUMBIMH
JUISL TMYHOCTH, IETEPMUHHUPYIOT €€ NMPaBOCO3HAHUE, MOTHBUPYIOT €€ pealbHOe Ipa-
BOBOE IIOBE/ICHHE, T.€. JMYHOCTh YOEXKIEeHA B I€JIECO00PAa3HOCTH U CHPABEJINBOCTH
TpeOOBaHUIl MpaBa, B HEOOXOJUMOCTH COOJIIOJICHUS IPABONOPSIKA KaK LEHHOCTH»
(Stolyarenko, 2012). CnienoBaTenbHO, CO3HAHHE HE 00JIaaeT CaMOCTOSTECIbHBIM Tpa-
BOBBIM OBITHEM, a BBICTYIIAET JIMIIH OJHIM U3 KOMIOHEHTOB B OMOINCHXO()U3NIECKOI
KOHCTPYKILIMHU 4elloBeKa. B 3Toif cBs3M cripaBeinBO yTBEpKIeHHE (HUHCKOTO (PHII0-
coda FO. Mbiikks u yueHoro-HeBposiora I'. Peiiia 0 TOM, 4TO CO3HAHHE U CBS3aHHBIC
C HUM MEPEKUBAHUS — 3TO HEMPOHHAsI aKTUBHOCTH TOJIOBHOTO MO3ra, a HE TMpolec-
Cbl, KOTOpBIe KoppenupyroT ¢ HuM (Jylkkd & Railo, 2019).

Tem He MeHee, B3aMMOAEHCTBHE SMOIMI KaK 3JIEMEHTa NICUXUKU (CO3HAHMUA)
U IIpaBa 00CTOSITENBHO PACCMATPUBAIOTCS B 3aIla/THON IOPUANYECKOI Hayke. YueHble
JI. Bonkep u J[)x. MoHaxaH BUIST OTHOIICHHS NpaBa M ICUXOJOTHU B paMKax HX
B3aMOJICHCTBYSI C COIMAIbHBIMU HayKaMHU B IIEJISIX MCIIOJIB30BAHUS UX PE3YJIbTATOB
B cdepe cynonpomsBoacta (Monahan & Walker, 1987; 1988:465-472). C toukwu 3pe-
HHS HEMEIIKOTO FopHcTa M corpoiiora mpasa M. Pebunzaepa, ncuxomnorus mpasa mo-
HUMAETCSl UM KaK «HayKa O TICMXOJOIMYeCKOM M3MEPEHUH IpaBa, HO HE KaK ICHUXO-
JIOTHS Ha CIy»0e MpaBoCyIus, T.e. KaK CyJeOHas MCHXOJIOTHs, TIONUIecKas TICUXO0-
JIoTHs, KpUMHUHAJIbHAS Ticuxojorus u T.1.» (Jakob & Rehbinder, 1987:1). Amepukan-
ckuii ropuct Jx. @paHK Mmojaraer, YTo MpaBo OOYCIOBICHO TAKUMH ICHXOJIOTHYE-
CKMMHU (haKTOpaMH, MO3HABAaEMBIMH B MpoOLECCEe MCHXOAHAIM3a, KaK CTPEMIICHHUE
K TIOJYMHEHHIO OTI[OBCKOMW BIIAcTH, 3aumoB komiuieke u ap. (Frank, 1949). Tlo mue-
HUlo npodeccopa u3 kanudopHuiickoro yHusepcurera K. Xanu (Haney, 1980), Bce
B3aMMO/ICHCTBYSI TICHXOJIOTUH U TIpaBa MOXHO CBECTH K TpPeM Iojaxoaam: 1) mcuxo-
JoTus B TpaBe; 2) TICUXONOTUS U TIPaBo; 3) IICUXONOTUs Mpasa’.

N3 cka3aHHOTO BBITEKAET, YTO BBICHIEH LEHHOCTBIO B KJIACCHYECKOU
(HEOKJIaCCHMUECKOW) aHTPOMOJOTMYECKON MapaJurMe BBICTYNAaeT YeJOBEK Kak OWo-
NCUXO(DHU3HOIOTHYECKUN OpPraHU3M, OXPaHSAEMBIH M 3alUIaeMbIi 3aKOHOAATEIb-
CTBOM, I'JIe CO3HaHHE MHANBUIA PEAYLIMPOBAHO K HEHPOHHOW aKTMBHOCTH T'OJIOBHOTO
Mo3ra. [Ipuyem B pamkax KI1acCHUECKOTO (HEOKJIACCHYECKOT0) WHTEIUICKTYaTIbHOTO

* TlepBbIii BApUAHT B3aMMOJIEHCTBUS MPaBa U IICUXOJNOTHH (KIICHXOJIOTHS B MPABE») XapaKTEPU3YETCs TEM,
YTO TICHXOJIOTHUS UCTIONB3YETCSI IPAaBOM AT COIPOBOXKICHHUS IOPUIMIECKON JIESITETPHOCTH, B KOTOPOH Tpa-
BOBas CHCTEMa JOMHUHUpYET H ompenenser ¢GopMmy W IpUMEHEHHe Icuxoyiorud B mpase (Haney,
1980:153,170). Bropoii BapmaHT OTHOLIEHWH («IICHXOJIOTHS W IPaBO») 3aKIIOYAETCS B PAaBHOIPABHOM
1 COBMECTHOM HCIIOJIb30BAHUH NCHXOJOTMYECKAX MPHUHIUIIOB IS aHAJIN3a M UCCIIENO0BAHUS IPAaBOBOH CH-
CTEMBI, a TAK)KEe MCCIIEJOBAaHNE TEX NCHXOJIOTMYECKHX (PaKTOPOB, KOTOPHIE OKAa3bIBAIOT CYILECTBEHHOE BIIHS-
HHe Ha npuHsaTHe topuaundeckux peurenuii (Haney, 1980:154, 155, 170). Tperuii BapuanT B3auMOJICHCTBHUS
(«TICHXONOTHS TIpaBa») COCTOUT B OOBACHEHHH, YTO €CTh IPABO, CCIEIOBAHUM €0 MPUPOJIBI U HCTOYHHKOB
NpaBoBOil Cuibl. 3HAYMTENBHYIO POIb B Pa3BUTHM JAHHOTO Tojaxoga wurparoT anTpomnonoru (Haney,
1980:156, 157, 170). Bonee nmoapo6uo cM.: (Haney, 1980:147-199.)
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KapKaca MmpaBo SABIISETCS O0BEKTUBUPOBAHHOW M OTUY)KIIEHHOW OT CyOBEKTa TaHHO-
CTBIO, YTO UCKJIIOYAET, B OTIMYHE OT HEKJIACCUUYECKON HCCIIENOBATENbCKOM JIMHUU,
CUNTATh UHIMBUAYAIFHOTO CyObEKTa TBOPLIOM IIPABOBOM pEaIbHOCTH.

2. Heknaccuueckuii Hay4uHblil AHMPONOI02UUECKUTL OUCKYPC

Heknaccuueckuif aHTPOIOJIOTMYECKUN JUCKYpC OCHOBAaH Ha MCCIEI0BAaHUU
MICUXUKU (MJIM CO3HAHUS) YeJIOBEeKa, 00JIaalouield OHTOIOTHYECKUM MTPABOBBIM OBbI-
tueM. Cpear HayYHBIX IIKOJI, B HAUOOJBIICH CTETIEHN SKCIUTMIUPYIOUINX HEKIacCh-
YEeCKUH AMCKYpPC, BBICTYMAIOT Mcuxojoruueckas teopus npasa JI.U. [lerpaxkuikoro
u ¢peHomenonornyeckas ¢uinocopus 3. I'yccepisi, B TpyAax KOTOPBIX IIEHHOCTHIO
MpaBa SBJISIFOTCSI HHTEHIIMOHAILHOCTh CO3HAHUS M MMIIEPATHBHO-aTPUOYTUBHBIC T1e-
pexxuBanus. B aTo# cBsa3u cnpaseinBo otMeueHo FO.A. T'aBpuiioBoii, 4TO LEHHOCTh
mpaBa MOKET OBITh HE TOJHKO BHEIIHUM OOBEKTOM, HO W TPEICTaBIATH COOOM pe-
AIBHOCTH, KOTOpasi ABJISIETCS 3HAYMMOM IS MEPEKUBAIOIIETO ee cyObheKTa, U o0Jia-
Jaromie cOOCTBEHHBIM OHTOJIoTHYeckuM ctaTycoM (Gavrilova, 2015). HecomHuenHo,
TICUXOJIOTHYECKOE BOCIPHUATHE TIpaBa OCYIIECTBISIETCS Yepe3 EHHOCTHYIO OpPHEHTa-
LU0 YeJoBeKa. B maHHOM koHTeKcTe aBcTpuiickuil puiocod u neuxonor B. dpankn
yTBEpIKJall, YTO WHAMUBU B XOJIE€ OCYIIECTBIICHHUS CMBICIIA U peal3aliuy [IEHHOCTEH
TEeM caMbIM ocyiecTBiseT u peanusyer ceos (Frankl, 1990:73). OcHoBo#t monxona
B peaju3aliy YeloBeKa KaK MPaBOBOM IIEHHOCTH SIBJISIETCS €ro MCUXUYECKast IpUpo-
114, B3aMMOCBSI3b €r'0 MHIMBHIYalbHBIX M connanbHbix cBoiicTB (Khalikov, 2014).

[IpaBoBast mpupoa NCUXUKKA UHIUBUAYYMA, 110 MHEHHIO [leTpaxuikoro, BbI-
pakaeTcs B SMOIMSIX, TACCUBHAsI CTOPOHA KOTOPBIX JIEKHUT B UMIIEPATUBHOCTU — CO-
3HaHUM OOS3aHHOCTH, a aKTHBHAs CTOPOHAa — B aTPHUOYTUBHOCTH (IPUTSI3AHHH).
WNnave roBopsi, mpaBoM SBIISIIOTCS MACCUBHO-aKTUBHBIE MEPEKUBAHNUS, XapaKTEPU3Y-
eMble KaK JBUTaTeJbHble (MOTOPHBIE) pa3Apa)KEHUs WIM KaK HMITYJIbCHUBHbBIE BO3-
OyxmeHus, oOiamaroniye ABYCTOPOHHEW MPHUPOIION, W Ha3bIBaeMble IMpodeccopom
smouusamu (Petrazhitskii, 1904:1). [Ipuuem ropuandeckas Hopma U 00SI3aHHOCTH —
3TO Pe3yJIbTaT YMOLUUOHAIBHONW MPOEKIMH, HO PEaJIbHO e CYIIECTBYIOT TOJIBKO Iie-
PEXUBAHMS dTUYECKUX MOTOPHBIX BO30YKICHHI B CBS3H C TIPEICTABICHUEM OTIpeIe-
nenHoro noBeaenus (Petrazhitskii, 1908:223). Ilo muenuto E.B. TumomnHoii, HOp-
MaTHBHO-IIEHHOCTHOE OCHOBaHHWE B mcuxonorndeckoMm ydenuu JI.U. Tlerpaxwunkoro
BBIpA)KaeT CaMOJIOBIICIONIAs, MJIM HOPMAaTHUBHASI, MOTHUBAIHS KaK 00S3bIBAIONIECH CHITBI
mpaBa, KOTOpOi 00J1azgaeT caMo dMoIMoHanbHOe nepekuBanue (Timoshina, 2013:36).

Takum 00pa3zom, MPaBOBOM IIEHHOCTHIO B HEKJIACCHYECKOM aHTPOIIOJIOTHYE-
CKOM JIMCKYpCE SIBIISIOTCS TEPEKUBAHUS TPABOBBIX IMOIUM, KOTOpPHIE BOIUIOMICHBI
B UHIUBUAYaJIbHOM CO3HAHUH U HE TPEOYIOT UX MPU3HAHUS CO CTOPOHBI TOCYJapCTBa
WM O0IIEeCcTBa.

B oTimume oT ncuxonorudeckoi Teopuu mpasa, (HPEeHOMEHOIOTHYECKUN MO~
X0l B IOPHUCIIPYACHIIMH OCHOBAH Ha MOCTIKEHUH CO3HAHMUS, KOTOPOE BCET/Ia HalpaB-
JIeHO Ha TpaBoBble (peHOMEeHbI. [IpaBoBas 1eiCTBUTENFHOCTS B TOM BHJIE, B KOTOPOM
OHa JlaeTcs CyObeKTy, €CTh ONIBIT ero npaBoco3HaHus. C Touku 3peHus O. ['yccepis
U €ro mocieaoBaTeneil, 0ObeKTHBHOCTh BOCTIPUSTHS BHEIIHETO MHUpPa KOPEHHUTCS HE
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B IpeJMEeTaxX BHEIIHEro MHpa, CYLIECTBYIOIIEro MOCPEACTBOM ONbITa MOJIpa3yMeBa-
HUS, @ B YUCTOM CO3HAHUU, HE COJEPKAIeM HUKAKOIO SMIMPUYECKOrO COIEp KaHUS
(Gusserl, 1994). Mexay TeM 00bEKTHBHOCTD MTO3HAHUS MPABOBOTO OBITHS MOXHO JI0-
CTHYb Y€pe3 MHTEHIIMOHAILHOCTb, MPEINOoJararolyo IpeaMeT, Ha KOTOPBIN Hampas-
JIeH aKT NmpaBoco3HaHus. MHaue roBops, akT — 3TO UHTEHIIMOHATIbHOE MEPEKUBAHUE
MIPABOCO3HAHMS, KOTOPOE IMPEICTaBIseT co00il 1eHHOCTh. [IpudeM WHTEHIMOHANb-
HOCTh Kak (YHKIHMS CO3HAaHHs sIBJIsETCS cMbiciojatomuM aktom (Ignatov, 2008).
3HauuUT, CIEAYyEeT TOBOPUTH O TOM, YTO B aKT€ CO3HAHMsI KOHCTUTYUPYETCs MpaBoBast
peanbHOCTh, OOBEKTHBHOE BOCHPUSATHE KOTOPOH BepUUIMPYETCS] METOIOM (heHO-
MeHosoruueckoit penykimu (Prekhtl, 1999:14-16).

deHoMeHoornyYecKas peayKius MpeacTaBisieT coO0l COBOKYITHOCTb TpeX IO-
CJIEIOBATENBHBIX METOI0JIOTMYECKUX MPOLEyp — (HPEHOMEHOIOTrO-IICHX0JIOTHYECKOH,
SUIETUYECKON M TPAHCUEHICHTAIBHOM, C TOMOIIBI0 KOTOPHIX MOXKET ObITh OUHUIIICHO
OT BCEX YYBCTBEHHO-3MIIMPUUYECKUX HACIOCHHUI CO3HaHHE, HApPaBICHHOE HA IPaBo-
BbIe (DEHOMEHBI, BBICTyMAatoNe ero cogaepxkanueM (omsirom) (Gusserl, 2011). TTomy-
YUTh OOBEKTUBHOE JOCTOBEPHOE 3HAHHE O MTPABE MPECTABISETCS BO3MOXKHBIM ITyTEM
MIPEOJIOJEHHSI €CTECTBEHHON YCTAaHOBKH, NMPUBSA3AHHON K 00BEKTaM BHELIHEH MpaBo-
BOI 1eHCTBUTENBHOCTH. [[J1 3TOr0 HY>KHO OCYIIECTBUTH (DEHOMEHOIOr0-TICHXOJIOTH-
YECKYIO M SHIETUUECKYIO PEAYKLIUH, KOTOPbIE MO3BOJISIOT COBEPIINTH IOBOPOT OT HAUB-
HOT'O BOCIIPHSITHSI IPABOBOM JIEHCTBUTEIBHOCTH B €CTECTBEHHONW YCTAHOBKE K COCpe-
JOTOYCHHIO HAa CaMMX NEpEeKMBAaHUSAX NMPaBOCO3HAHHUsS (IIPaBOBBIX (peHOMeHax). 3a-
TEM OCYLIECTBIISIETCS] MIEPEXO] OT PACCMOTPEHHsI NIPABOBBIX ()EHOMEHOB, NOPOKAAE-
MBIX CyOBEKTHBHBIM ONBITOM, K YCMOTPEHHUIO UX CYIIHOCTEH — 3i10coB mpasa ((pe-
HOMEHOJIOTHYECKasl PeyKIus B diaeTnueckoil cragun). [Ipu sTom sitnoc mpasa ot-
KpBIBA€TCsl MBIIIICHUIO JMIIb B YMCTOM BHJE, 0€3 ICHUXOJIOTMYECKOro cyocrpara.
deHOMEHOOTHYEeCKas! PeAYKLUS B TPAHCICHJCHTAIBHOW CTaJNU MO3BOJISIET MOBEP-
HYTh BHUMaHHE K YHCTOMY TPAHCIEHJCHTAJIbHOMY CO3HAHUIO, IJI€ UCCIECAYIOTCS He
CaMH SIBJIICHUS MPABOBOW JIEHCTBUTEIBHOCTH, & OOBEKTHI MPaBa, KOTOPBIE MPETOMIIS-
IOTCSl 4Yepe3 YMCTOe CO3HAaHME, YTO IO3BOJSIET UM oOperaTh cMmbici. boiee Toro,
TPaHCLEHJCHTAIbHAS PENYKIHsI OTPAKaeT 4epPThl MOCTHEKJIACCUUECKOr0 aHTPOIOJIO-
THYECKOI0 IUCKYpCa, KOTOPOTO MbI KOCHEMCS HIKE.

Takum 006pa3oM, MPaBOBOH IIEHHOCTHIO B (DEHOMEHOJIOTHYECKOW TEOPUH SIBIISICT-
Csl MHTEHLIIMOHAIBHOCTD, OJ1aroiapsi KOTOpOi B CO3HAHUU IIPOUCXOJIT IPABOBbIE Iepe-
KMBaHUS, OOJIQAroNe CMBICIOM (TpaBoco3HaHue). COOCTBEHHO TOBOpS, IIEHHOCTh
paBa 3aKJII0YAEeTCsl B MHTEHIIMOHAIBHOM aKTe CO3HAHMS, KOHCTUTYHPYIOIIUM IIPaBOBYIO
JeWCTBUTENLHOCTb, TJIE €0 HOCUTENEM BBICTYTACT MHUBUIYAIbHBIN CyOBEKT MpaBa.

Bornee Toro, mpaBoBas icUXyKa (WM CO3HAHUE) YETIOBEKA FOPUINUYECKOTO B HE-
KJIACCUUECKOM aHTpoIoyiornyeckoM auckypcee B Tpyaax JLU. Tlerpaxuiikoro u 9. ['yc-
cepJis Ha/IETSAETCsl CAMOCTOSATEIbHBIM OHTOJIOTUYECKUM CTaTyCOM.

3. Ilocmuexnaccuueckasn anmponojiocuiecKasn MO00eb RO3HAHUSA

IlocTHEKIaccuueckas AHTPOIIOJIOTHYCCKAA HMCCICAOBATCIILCKAsA IMporpamMma
HarpaBJICHA Ha MMOCTUIKCHHUC YCIIOBCKA KaK IMPaBOBOI0 CyHICCTBA, KOTOprﬁ HC OTOXK-
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JIECTBIISICTCS. HU C OJJHUM U3 aTpuOyTOB (TIpeauKaToB) cyObeKTa nmpaBa — HU ¢ 6uodu-
3MOJIOTMYECKUM OPraHU3MOM MHJUBH[A, HU C IPABOBOM ICUXUKOW JIMUHOCTH, NPUCY-
[UE KIJIACCUYECKOW (HEOKIIaCCHMUYEeCKOM) U Hekilaccuueckor mapaaurmam. B.I1. Mana-
XOB B CBOM JMCCEpPTallMU NHIIET, YTO MPABOBOE CYIIECTBO — 3TO «HE IPABOBOM
CcyObekT, MO0 ¢ MHOHATHEM O CYOBEKTE€ CBsA3aHAa COBEPLICHHO MHAas CMBICIOBAst
Harpyska... Ho MbI Takke He TOBOPUM O MPABOBOM JIMYHOCTH KaK O HEKOTOPOHU CO-
L[UAJIbHON Ka4eCTBEHHOCTH... Peub uaer o TakoM peHOMeHe, KOTOpPOMY 4epThl IpaBa
MPUCYIM UMMAHEHTHO, [UIl KOTOPOro IPaBOBOE OBITHE SBISAETCA BCEOOBEMITIOIIUM
U CaMO/IOCTaTOYHBIM... [IpaB0 — CBOICTBO 4YeNoBeKa, a YEIOBEK — CyOCTaHIIMSA Mpa-
Ba... [IpaBoBoe cymiecTBO (MM MpaBOBasi CYIIHOCTb Y€JIOBEKA) TOJHDKHO IMPUHUMATh-
Csl KaK JJAHHOCTb. .. NIPaBOBasi PEaJIbHOCTh HE MOXKET ObITb HU BBIABICHA, HU OCMBIC-
JieHa, Hi1 000CHOBaHa BHE IpaBoBoOro cyiiectBay (Malakhov, 2001:188-189, 193).

IIpeacraBuTeny ecTeCTBEHHONPABOBOM KOHLIETIIMH CBS3BIBAIOT IIEHHOCTD IIpa-
Ba C BO3MOKHOCTBIO €r0 IMOCTIIKEHHUS KaK [yXOBHOTO Havaa, YIPaBIISIOIIETO JFOIbMH
4yepe3 UX pa3yM IMOCPEICTBOM paroHaIbHBIX HopM» (Lyadov, 2003:27). ITpuuem pas-
JIMYHBIE MPECTaBlIeHUs 0 bore naroT pa3nuyuHble IPEICTaBICHUs O KOHLIEIIUIX ecTe-
CTBEHHOI'O IIpaBa — META(PU3NYECKUX M TEOJOTMYECKHX, KOTOPbIE OTPa)aroT JIMOO
JYXOBHBIM MHUp Kak OCOOYyH0 MIIOCTach 4e€l0BeKa, 10O ero pasyMm (coszHaHue) (Ben-
Menahem & Ben-Menahem, 2020:46-54). 1. KaHrt, B 4acTHOCTH, Ha3bIBAET 3TO Iy-
XOBHYIO MIIOCTaCh KaK «CO3HAHWE BHYTPEHHETO CyAWIUINA B YEJIOBEKE», Mepesl KOTOo-
PBIM €r0 MBICIIM OOBHMHSIOT U npolnatoT apyr Apyra (Kant, 2002:35). M. A. UnbuH cBs-
3bIBAET JyXOBHOE U PENMrHo3HOe ObITHE C paBoBbIM cymiecTBoM (Ilin, 2006:479).

EnunsmuyM kauecTBOM MPaBOBOTO CYIIECTBA SIBIISIETCS YHCTAsi COBECTh YEIIO-
BEKa, KOTOpasi MPEJCTaBIsIeT cOOO0M ero lyXOBHO-HPABCTBEHHBIN 3akoH. CrieayeT oT-
METHTb, YTO COBECTh — 3TO HE pallMOHAJbHAsl KaTeropusi — pasyMm (yMm), a BEYHOE
YyBCTBEHHOE HA4ajO B YEJOBEKE — YyBCTBO MPHUCYTCTBUA «S ecThy». C TOUKH 3pe-
Hust CopokuHa B.B., co3Hanne — 310 popma coBecTH, 3al105KEHHAs B CyOBEKT IpaBa
C POXKJEHMs, KOTOpasi «BUJUT» U «UyBCTBYET» IIPAaBOMEPHOE U IIPOTHBOIPABHOE I10-
BeieHue. B 3ol CBSI3M Takoe co3HaHHE, KOTOPOE MPECTABISAET cCOO0N MPOsIBIECHUE
JyXa, HaNpaBJSIOIIee U YKPEIUIAIoIee BoJieBble ycuiius cyobekTa mpasa (Sorokin,
2009:2-6), Hy>)kxHO MMEeHOBaTh NpPaBOBbIM. [l0100HasT MBICIBE O TOM, YTO IOBE/IECHUE
YesloBeKa MPeIONpPEeNAiOT ero yoeskaeH!s, OCHOBAHHbIE HAa COBECTH’, MOATBEPK/Ia-
erca N.JI. I[Tetpaxkuikum.

VYuensiii J. ['yccepnb Ha MPOTSHKEHUM CBOETO TBOPYECTBA MPHUIACT Pa3iny-
HO€ OTHOUICHHE K OBITHIO YHCTOTO (20CONIOTHOTO) CO3HAHUS: OT MOJHOTO €r0 OTpPHU-
unanus (Gusserl, 2011) no mpusnanus ero peanpHoctu (Gusserl, 1999). Ha nepsom

5 Ha nmam B3rasn, Herpaxunxuii JI.W. 310U KOHIENTYalbHbIM KapKac Ul JalbHEHIINX HCCIEA0BAHUI
B OCMBICIICHHH HCTOKOB (POPMHUPOBAHUS ITPABOBBIX YOCIKICHHIA (COBECTH) YEIOBEKA: «KAKOW-TO “BHYTPEHHHUI
rojoc” aBTOPUTETHO YKAa3bIBAaeT, PUIKCHIBACT, IPEAONpPENEIAeT Halle OBEACHUE, Hallla COBECTh “‘TIOBee-
BaeT” HaM TO WJIM JPyroe; MHbIMHU CIOBaMHM, HaM IIPUCYIIH Takue yOeXICHHUS, KOTOphIe BIACTHO U aBTOPHU-
TETHO ISl HAC )K€ CaMHUX HOPMHPYIOT Haire moBenenue» (Petrazhitskii, 1900:10-11).
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stane ['yccepib OTKa3pIBaeT YUCTOMY (aOCONIOTHOMY) CO3HAHMIO B PEATbHOCTH, KO-
TOpOE, C OJHOW CTOPOHBI, HE MOXKET ObITh 00BEKTOM MPABOBOW JIEHCTBUTEIBHOCTH;
C IpyroH, yncToe «5I» — 3T0 aOCOMOTHBIM HCTOK BCEX MPABOBBIX CMBICIIOB YEJIOBEKa
IOPUIMYECKOr0, MPABOBBIX IEPEKHMBAHWK M IpaBOBOro omnbiTa. Ha BrOpoMm sTame
TBOPYECKOM IBOIOIMH HEMEUKU (huocod mpru3HaeT abCOMIOTHOE CO3HAHMUE KaK pe-
JIBHOCTh, 0€3 KOTOPOM HEBO3MOXHO HAOJIOAATh U OLICHUWBATh IPABOBYIO JEHCTBU-
TENLHOCTh, UCTBITHIBATH NIPABOBOE IepeknBaHue. UncToe «S1» KOHCTHTYHpyeT mpa-
BOBOI1 OIIBIT, Yepe3 NMPHU3MY KOTOPOTO BOCIIPHHUMAETCS MHP NPABOBBIX ()EHOMEHOB.
B otoii cBs3u, mo MHeHHIO O. ['yccepis, mo3HaHne MaTepuaibHOM cepsl 3aBUCUT OT
KOHCTUTYUPYIOIIEH IesTeIbHOCTH YHCTOro (a0CONIOTHOrO) co3HaHus: «TpaHCIeH-
JCHTHOCTh (PM3MUYECKOW BEIIM — 3TO TPAHCUEHIEHTHOCTh KOHCTUTYUPYIOIIETOCs
B CO3HAHHH W CBS3aHHOTO ¢ co3HanueM ObiTHs» (Gusserl, 1999:119). Crano ObITb,
LICHHOCTBIO IpaBa SBJIAETCA a0COMIOTHOE (YMCTOE) CO3HAHME, KOHCTUTYHpYIOIIee
CyOBEKTHBHOE NPABOBOE OBITHE YEIOBEKA.

Takum 00pa3oM, TyXOBHOW CYNIHOCTBIO YEIOBEKa FOPUINUYECKOTO BBICTYIIAET
[IPaBOBOE CYIIECTBO, KOTOPOE HPOSIBIIAET ceOsl MyTeM HMICHTU(UKAIMK B KAaueCTBE
(GU3MYECKOTO JHIA W MPABOBOW JIMYHOCTH. LIEHHOCTBIO TpaBa SBISIETCS MIPAaBOBOE
cymecTBo (Wi abCONIOTHOES/UUCTOE CO3HAHUE, OYMIIEHHOE OT BCSKOW PeabHOCTH
MIPAaBOBBIX MEPEKUBAHUN ITyTEM TPAHCIEHACHTAILHOW PEIyKIMHU), obiasaromiee Ka-
YecTBaMH HEM3MEHHOCTH U BEYHOCTH, KOTOPOE MPEACTABISIET COOON YHCTYIO COBECTh
(mpaBOCO3HaHUE), BHIPAXKAIONIYI0O BHYTPEHHIOIO MpaBay. boiee Toro, 4yBCTBO MpH-
CYTCTBUS «S] €cTh» CIyKUT UCTOYHUKOM BCEX JEHCTBHI U MEPUIIOM CYXICHHH ue-
JIOBEKa IOPUIMYECKOTO.

4. Knaccuguxayusa npagosvix yennocmei

IIpaBoBbIE IEHHOCTH B KJIACCUUECKOH (HEOKJIACCHUUECKOil) mapajnurMe packpbl-
BAIOT BHEIIHUE acCIeKThl IPAaBOBOM pealbHOCTH, Ie OOXOAUTCSI CTOPOHOMN HCCIIe0Ba-
HUE TPHUPOJBI CaMOro 4YejoBeka. B kiaccndeckol (HEOKIACCHMYECKOM) OOBEKTHO-
OPHEHTHPOBAHHOW S3IHUCTEME HMCKIIOYACTCs BO3MOXKHOCTh KaKOM-THOO B3aMMOCBSI3U
cyOBekTa ¢ npaBoM. Tem He MeHee, eClM pacCMaTpUBaTh 4eJI0BEKa FOPUIUYECKOro ve-
pe3 MpU3My aHTPOIOJIOTHYECKOr0 MOAXOAA, TO CMOXKEM YCTaHOBHUTH CBSI3b TEIECHOU
OpraHM3allii MHIUBHIA C €ro «IpaBoBbIMU dyBcTBaMm» (JI. Knamm). IIpunuem npaso-
BbI€ UyBCTBA, BHICTYNAIOINE KOMIIOHEHTOM IICUXUKHU U PETYLIUPOBAHHBIE K «MYCKYIIb-
HBIM PeakusAM» — (PU3MIECKOMY Telly, HE SBJIAIOTCS MCTOYHUKOM IpaBa. M3 u3ino-
’KEHHOT'O BBIIIE CJIEAYET, YTO MIPABOBOM LIEHHOCTHIO SABIIAETCA OHONCUXO(PU3UOIOTHYE-
CKUI OpraHu3M WHAMBUIA, O0JAIAlOMUil COOCTBEHHON MICHTUYHOCTHIO, KOTOPYIO OH
OLIYIIAEeT Yepe3 CaMOINIO3HAaHUE, U Ha3bIBAEMBIH B IOPUCHPYICHLIUHN (PU3NIECKUM JIU-
oM. B cBs3u ¢ TeM, uTO 3aKOHOAATENb UASHTUPUIMPYET IPABOBOM CTaTyC CyObeKTa,
IO CYTH, C €ro OHMOMCUXO(U3HOIOINYECKOH KOHCTPYKLHUEH, TO MPaBOBbIE LIEHHOCTU
MPUBSI3aHbI K GU3UYECKOMY TEITy YeJIOBEKa M HAMH UMEHYIOTCS (PU3HUECKUMU.

Heknaccuueckuil aHTPONOJIOTMUECKUI AMCKYPC HALEJIEeH Ha HCCIIEAO0BaHHE
TICUXUKH WM CO3HAHUS YeJI0BEKa, KOTOpbIe 00J1aJal0T CaMOCTOSTEIbHBIM OHTOJIOTHYE-
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CKUM MPABOBbIM OBITUEM IO CPAaBHEHHUIO C HEOKJIACCUYECKOW aHTPOIMOJIIOTUYECKON dMH-
creMoi. Heknaccuueckuii JUCKypC onupaercs, npexae Bcero, Ha Tpyasl JLU. Ilerpa-
XKHLKOro 1 D. I'yccepis U uX nocieaoBaresiei, B KOTOPbIX yIaloch B HAaUOOIbIIEH cTe-
MIeHU SKCIUIMLUPOBAaTh OCOOEHHOCTH 3TOTO KOHIENTYaJbHOTO MPOCTpPAaHCTBA. B 3TOM
HEKJIACCUYECKOM IIPOCTPAHCTBE LIEHHOCTBIO NIPABa BBICTYMAIOT IEPEKUBAHUS IIPABOBBIX
SMOLIMN WM UHTEHUUOHAIBHBIX aKTOB CO3HAHMSI JINYHOCTH 4YEJIOBEKA, KOTOPHIE SIBIIS-
FOTCSl HICTOYHUKOM KOHCTUTYHPOBAHHMS IIPAaBOBOM pealbHOCTH. Takue LIEHHOCTH ITpaBa
HAa3bIBAIOTCS ICUXWYECKUMH, OTPKAIOIIUMHU YPOBEHb OBITHS YeTIOBEKa IOPUANIECKOTO.

[TocTHekmaccuueckoe KOHIENTyalbHOE MPOCTPAHCTBO (DYHIUPOBAHO HA IIO-
cTwKeHun npaBoBoro cymiectsa (B.I1. Manaxos), npeacrasistoniero coboii adbco-
moTtHoe co3Hanue (3. ['yccepnn) nnm coBects (B.B. Copokun). B ornuume ot kiac-
CHUYECKOr0 M HEKJIACCHYECKOT0 JUCKYpPCOB IIPaBOBasl CYLIHOCTb YEIOBEKa SIBIIAETCS
HMCTOKOM BCEX NPaBOBBIX CMBICIIOB, NMPABOBBIX NEPEKUBAHUI M MPABOBOTO OIBITA.
JpyruMu ciioBamMu, MOCTHEKJIACCUYECKUM aHTPOIOJIOTMYECKUNA AUCKYPC PACKPBIBAET
LIEHHOCTH TpaBa Kak McTuHHO-cyIIee, nposBIsolieecs Ha ypoBHE (U3NUECKOTro JIU-
1a (6morncuxo(hru3noIOrHIecKOro OpraHnu3Ma) U MpaBoOBOM JTUYHOCTH YeNloBeKa (mpa-
BOBO# NcUMXWKH). Takne IEHHOCTH TpaBa HAa3bIBAIOTCS TYXOBHBIMH. TakuM oOpa3oM,
[IPaBOBbIE LIEHHOCTH MOXHO PAaHXXHPOBATh M KIACCHPHUIMPOBATh Ha (U3UYECKHE,
MICUXUYECKUE U JTyXOBHbBIE, TJ€ MOCIEIHUE BBICTYNAIOT MEPBUYHOM LIEHHOCTHIO IO
OTHOILIEHUIO K IPYTHM.

3akJ/roueHue

[IpaBoBbIe LIEHHOCTH OBLIM PACCMOTPEHBI B pycje TPeX HAyYHO-HCCIEeI0Ba-
TEJIbCKUX aHTPOIOJIOTHYECKUX MPOrpaMM — KJIACCUYECKOM (HEOKJIacCU4ecKoi), He-
KJIACCUYECKOM U MOocTHeKIaccnyecko. C TOUKH 3pEHUs! aHTPOIOJIOTMUECKOT0 OAX0Aa
[IPaBOBOM IIEHHOCTBIO B KJIACCHYECKOW MapajurMe BbICTYNAeT OMO(pH3HOIOrHYECKUI
OpraHu3M MHAMBHJIA, OXPaHAEMbIN U 3alIMILAEMbIN 3aKOHOAaTeNbCTBOM. [Ipruem mpa-
BO TIOHMMAETCSl B HAyYHBIX IIKOJIAX FOPUIUYECKOTO TMO3UTHBH3MA KaK OOBEKTHBHPO-
BaHHAsl U OTUYXKJCHHAs OT CyObEeKTa JaHHOCTh. B Takoi mapamurme mpiiuieHuss hOmo
juridicus mMosxeT OBITh JIHIIL HHTEPIPETATOPOM MPABOBBIX TEKCTOB, HO HE CyOBEKTOM
MPaBOTBOpUECTBA. B 3TOH CBSA3M HOCHUTENEM MpaBibl SIBISETCS HE CyOBEKT IpaBa,
a rocyaapctBo wiu odmiectBo. ClienoBaTeNbHO, KIACCHUECKHH HHTEIUICKTYAIbHBIN
KapKac MCKIII0YaeT BO3MOYKHOCTh TOTO, YTO WHAMBU[, HAa3bIBAEMbIN (PU3UUECKUM JIU-
LIOM, MOXKET OBITh MCTOYHMKOM TpaBa. Heokaccudeckas aHTponojoruyeckas MOoeb
BBICTYTNAeT MOAUDUIIMPOBAHHBIM BapHaHTOM KJIACCHYECKOW SMHCTEMBI, TIE YEeTIOBEK
B MpaBe paccMaTpuBaeTcs Kak Ouoncuxopusznveckuil opranusm. [Ipu 3ToM ncuxuka
(MM CO3HAHWE) WHIMBHIA HE MMEET CaMOCTOSITEJIBHOIO OHTOJOTHYECKOrO CTaryca,
a BBICTYIIAET JIUIIb (PYHKIKEH TOJIOBHOTO MO3Ta.

Korna ke npaBo uccienyercs BO B3aUMOCBSI3U C CO3HAHUEM YEJIOBEKa OpU-
JMYECKOT0, TO MOKHO TOBOPHUTH, YTO UCIIOJIb3YETCSl HEKJIACCUYECKUI U MOCTHEKJIAC-
CHUYECKHI MOAXO0/bI, B paMKaX KOTOPBIX MOCTUTAOTCS LIEHHOCTH NpaBa. Heknaccuue-
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CKasi MOJeJIb NO3HAHMS IPAaBOBOM JEHCTBUTEIBHOCTH — A3TO CTUJIb IOPUAMYECKOTO
MBILIUICHHS], TJI€ TPABOBOW IIEHHOCTHIO SIBIISCTCS OO MCHXUKA WHAMBHIA, CHOPMH-
poBaHHAsE MyTE€M 3alMMCTBOBAaHHUS OIBITA MPABOBOW KU3HM OOIIECTBA M IPABOBBIX
MPeICTaBICHUN COlMyMa, JTUOO MHTCHIMOHANBHBIA aKT CO3HAHMS, KOHCTHUTYUPYIO-
LU MPaBOBYIO JACHCTBUTENBHOCTb. MHIMBHJ, YCBOMBLIMI BHEIIHUE COLMAIBHO-
MPaBOBbIE IIEHHOCTH, KOTOPBIE CTAJM COJCpKAHHEM HHIMBUAYAJIbHOTO CO3HAHUA,
HA3bIBAETCS IMPABOBOM JIMYHOCTBIO YEJIOBEKA. B pycie HEKIaCCHYECKOW 3MUCTEMBI
MpaBoOBasi TICMXWKA JIMYHOCTH HMMEET CaMOCTOSTEIBHBI OHTOJIOTMYECKUH CTaTycC,
HAJCIISIOMUH BO3MOKHOCTHIO M CIIOCOOHOCTBIO CO3HAHHME YEJIOBEKa FOPUIAMYECKOTO
KOHCTHTYHUPOBaTh MPaBOBYIO peambHOCTh. HocuTenem mpaBabl B HEKIACCHYECKOM
MO3HABATENBHON JIMHUM SIBJISIETCS CaM YeJIOBEK FOPUIANYECKHM — COJIEPIKaHHUE €ro
MPaBOCO3HAHUS, TO €CTh €r0 MPaBOBbIC YOEKACHUS U YCTAaHOBKH.

B pamkax mocTHeKJI1acCHYeCKOro JUCKypca LEHHOCThIO MpaBa sIBJISETCS MpaBo-
BOE€ CYIIECTBO WJIM aOCOIIOTHOE (YMUCTOE) CO3HAHME, KOTOPOE MMEET BEYHBIN M HEU3-
MEHHBIN XapakTep. [IpaBoBas IEHHOCTH SIBISIETCS BHIPAKEHUEM YHHUBEPCATbHBIX 3aKO0-
HOMepHOCTeN ObITHs, (QyHIMPOBAaHHBIX, IO MHeHuto M.A. VnbuHa, Ha HEKOeM WH-
CTHHKTHBHOM YyBCTBWJIMIIE WK, C TOUKH 3penns M. Kanrta, Ha co3HaHnM BHyTpeHHE-
TO CYIVJIUINA B YEITOBEKE, Iepe]] KOTOPBIM €r0 MBICITH, Ha3bIBA€MbIEC B TIPABOBOU cepe
COBECTHI0, OOBHHSIFOT M MPOIIAIOT IPYT Apyra. IMEHHO mpaBoBasi CYIIIHOCTh YEJIOBEKa
Y BBIp)XAeT IIEHHOCTH IMpaBa, KOTOpasi HAXOUT CBOE MPOSIBJIICHUE Yepe3 HIIeHTH(DHKa-
MO C MPABOBOM JINYHOCTHIO YEJIOBEKA U (hpru3ndeckuM JurioM. [IpaBaoi B 3o Moe-
JM TIO3HAHUS SIBJISETCSI HEU3MEHHAsh YHUCTasl COBECTh KaK «MCTHHA B MOCIEAHEN HH-
CTaHLUM», pa3rpaHUYMBAIOLIAs IPABOMEPHOE OBEJCHNE OT MPOTUBOIIPABHOTO.

Takum 00pa3zoM, B paMKax aHTPOIOJOTHYECKHX HAyYHO-HCCIIEAOBATEIbCKUX
MPOTrpaMM MPaBIY MOXKHO KIaCCH(PHUIMPOBATH HA BHEIIHIOI M BHYTPEHHIOIO, a TIPaBO-
BbIC IICHHOCTH Ha: 1) Kimaccuveckne (HEOKJIACCHUECKUE), 2) HEKIIACCHUECKUE U 3) MOCT-
Hekmaccndeckne. Kpome Toro, IeHHOCTH TpaBa MOXKHO PaH)XHPOBATh MO CTEMEHU
3HAYUMOCTH, TJI€ JYXOBHBIE IEHHOCTH TIEPBUYHBI, a ICUXUIECKHE U OMOPU3NOIIOTH-
YECKHE [IEHHOCTH BTOPUYHBI (IIPOU3BOIHBI).
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npaBOBOﬁ PeXNM:. NOHATUE N NPU3HAKUN

I'.C. BeasieBa

Benroponckuii rocyiapcTBeHHBIH HAIMOHAIBHBIA UCCIIEA0BATENBCKUI YHUBEPCHUTET,
2. beneopoo, Poccuiickas ®edepayus
belvp46@mail.ru

AHHoOTanusA. BeinonHeH oO0IeTeOpeTUYECKU aHaaM3 HaydHBIX IOAXOIOB K OIpPEACICHUIO
HOHSATUS U CYLIHOCTH IPaBOBOIO PEXHMMa B IIENAX HPEOAOJCHUS €ro y3KOOTPaciIeBOro IMOHUMAaHUS,
BBISIBJICHUS POJIM U 3HAUEHUS B IPOLIECCE IPAaBOBOrO PEryaHpoBaHus. B kauecTBe METONOB UCCIIEOBA-
HUS M30paHbl OOLICHAYYHbIC M YaCTHOHAYYHBIE METOABI MMO3HAHMSA, B TOM 4ucie (GopMaabHO-IOpUIH-
YEeCKUH W MHTEPIIPETALOHHBIH, TO3BOJIMBILINE Yepe3 PACCMOTPEHHE HAyYHBIX NMOAXOJ0B K Ompenese-
HUIO TIOHATHS IIPABOBBIX PEKUMOB M MX NPH3HAKOB PACKPHITH CYIIHOCTH U CHOPMYIMPOBATH aBTOP-
CKYIO Te(HHHULHUIO MocieAHNX. [IpOBeIeHHBIN aHAN3 TOYEK 3PEHMs] YIEHBIX CBUAETEIBCTBYET O TOM,
YTO B HACTOsIEE BpeMsl NPeodiaiaeT MHCTPYMEHTAIBHBIN ITOAX0 K ONPEAeNICHHIO MOHATUS U CYIIHO-
CTU IPaBOBOT0O PEXUMa — HEIOCPEJICTBEHHO (MU OIOCPEJOBAHHO Yepe3 MOPSIOK IIPAaBOBOTO PEryJI-
POBaHUs) KaK COBOKYITHOCTb IIPaBOBBIX CPEACTB (MHCTPYMEHTOB). B kauecTBe Mpu3HAKOB IPaBOBOIO
peXuMa Ha3BaHBl CIIEAyIOIIUE: 0053aTeIbHOE HOPMAaTHBHO-NIPABOBOE 3akperieHue ((opMaibHO-
IOPUMYECKHIA XapaKTep); creruduyeckas 1eib; 0COObIi MOPSJ0K MPABOBOTO PETyJIUPOBAHUS; B CyOh-
eKTHBHOM CMBICIIE, TIPIMEHNTEIBHO K CyObeKTaM IpaBa, CO3JaHHE YCTAHOBJIECHHBIX 3aKOHOAATEIb-
CTBOM (ONaronpHUsTHBIX WINA HEONArONpUATHBIX) YCIOBHH Ul pealn3alud UIMH CBOMX WHTEPECOB; CH-
CTEMHBII U KOMIUIEKCHBIN XapakTep; ocodasi CTpyKTypa. B 3akiroueHne npemioxkeHa aBTopekas aedu-
HULIYS IPAaBOBOTO PEXUMa, KaKk 0c000r0 MOpsiiKa IPaBOBOrO PEryIHMpPOBaHUSA OOILECTBEHHBIX OTHOLIE-
HUI, OCHOBAHHOT'O Ha OIPE/IEICHHOM COYETaHHU IIPABOBBIX CPEJCTB U CIIOCOOOB IIPABOBOTO PETYIUPO-
BaHUSA (JIO3BOJICHUH, 3aIPETOB U MO3UTHUBHBIX OOA3aHHOCTEN), HANPABIEHHOTO HA JOCTIDKEHUE COOT-
BETCTBYIOIIMX MPABOBBIX LEJIEH U IITaHUPYEMOTO ONTUMAIBHOTO COLMATBHO-3HAYMMOTO pe3yIbTara.
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3HAKH, TIOHATHE, IPaBOBBIE CPEICTBA, CIIOCOOBI IPABOBOTO PETyIHUPOBAHMUS
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BBenenne

[lonsiTue «paBOBOM peXUM» LIMPOKO HCIONB3YETCS B OOLIETEOPETHYECKOM
U OTpAcieBOW IOPUIMYECKOW HAayKe, yHOTpeOJsSeTCs] yYEeHBIMU B Pa3IMYHBIX KOH-
TEeKCTaX MPUMEHUTEIBHO K OOBEKTaM MpaBa, Pa3IMYHBIM KaTETOPUSM CYOBEKTOB,
BUJIaM JIEATENBHOCTH U T.A. BMecTe ¢ TeM, HecMOTpsl Ha pa3HOOOpasue BKJIabIBae-
MOTO B HETO 3HAYEHUs, IPABOBOM PEKUM B LIEJIOM MpEACTaBisieT co0oil crnenuduye-
CKHH TIOPSAZIOK TPABOBOTO PETYIHPOBAHMS, (PYHKIMOHAIBLHYIO XapaKTEPUCTUKY TIpa-
Ba, KOMIUIEKC MPABOBBIX WHCTPYMEHTOB, OIPENEIAIONINX 0COOYI0 HAIpaBICHHOCTh
BO3/ICHCTBHS TpaBa Ha OOLIECTBEHHBIC OTHOILICHUS W CO3JAIONIMX OINTHMAaJbHbIC
YCIIOBHUS JJIS1 TOCTMXKEHUS 1IeJIel IPAaBOBOTO PETyIMPOBAHHUS.

B To e Bpems, HECMOTpSl Ha KaxyIIeecs JOCTaTOYHO pPErnpe3eHTAaTHBHBIM
Mpe/ICTaBICHUE PABOBOTO PEXHMa B HAyYHBIX MCCIEAOBAHUAX HA MPOTSHKEHUU TO-
cleqHuit mecaTu JeT (Cy/s MO Ha3BaHMIO HAy4HBIX paboT)’, ciemyeT OTMETUTH TOT
(akT, 4YTO KaK MOJHOIEHHAs] KOHIICTILMS TEOPHUS MPABOBBIX PEKHUMOB B 00IIEH Teo-
puHM IIpaBa U rOCyJapCcTBa 0 CUX MOP HE COCTOSIIACH, U 3TOMY OOCTOSITEIbCTBY MOX-
HO Ha3BaTh CIEAYIOLIME MPUYMHBI: MHOrooOpa3Has M 4acTO HECHCTEMAaTH3UPOBAH-
Hasl, TPOTUBOPEYHBAS «TAJTUTPA» MHEHUH OTHOCHUTEIHHO OOIIETEOPETHUECKON TpH-
POl M CYIIHOCTH TIPABOBBIX PEXMMOB; MEpBOHAYANLHAS OTpacieBas (HHCTPYyMEH-
TaJIbHAs!, BEJJOMCTBEHHAs) TIPUHA/IKHOCTh PABOBBIX PEKUMOB, UX y3KOE MOHHMMA-
HUE; OTCYTCTBHE €IMHOOOPA3HOTO 3aKPEIICHHs TAHHOTO IMOHATHUS B HOPMATHUBHO-
MIPABOBBIX aKTaX U MaTepUaax IOPUINIECKON MPAKTUKH.

Kak pesynbrar, B MHOTOYHCICHHBIX OTPACIEBBIX MPABOBBIX HCCIEIOBAHUSIX
MPaBOBOM PEKUM PACCMaTPUBAETCS KpaliHEe Y3KO, MPUMEHUTEIBHO K XapaKTEPUCTHKE
00BEKTOB MPABOBOTO PETYIUPOBAHUS (IIPABOOTHOLICHHI) UM BUOB JAESITEILHOCTH
(Tereshchenko, 2011:16). B abcomoTHOM e OOJIBIIMHCTBE pacCMAaTPUBAEMBbI Tep-
MUH B y3KOOTPACIJIeBbIX HCCIEAOBAaHUAX (DUTYPUPYET OTHOCHUTEIHHO CBOOOIHO, 0e3
yKa3aHUs TOTO CMBICTIA M 3HAYCHUS, a TaK)Ke COJEPIKAHMS, KOTOPHI aBTOpP BKIIAIIbI-
BaeT B ATO MOHITHE, HEPEJKO YKa3aHUE HA MOHATHE «IIPABOBOM PEKUM» MPUCYTCTBY-
€T TOJILKO B Ha3BaHUH PAOOTHI.

Ha nepBsIii B3rJ1s111, KaXK bl aBTOP UMEET MPABO 110 CBOEMY YCMOTPEHHIO UC-
MOJIb30BATh T€ WM WHBIC TIOHATHS B KOHTEKCTE CBOETO HAYYHOTO W3BICKAHUs, OJHAKO
JTAHHOE OOCTOSTENBCTBO JAIEKO HE MOJIOKUTEIbHBIM 00pa30M BIIMSET Ha «YUCTOTY»
IOPUAMYECKON TEPMHUHOJIOTHH, YTO B cpepe MpaBOBOrO PETyJIMPOBAHUS U TpaBOpea-
au3anu, GOopMUpPYyeMOl B TOM YHMCIIE U MOCPEIACTBOM IOPUAMYECKON HAYKH, MOKET
BBI3BIBATh CEPHhE3HBIC TPOOIEMBI B MTPOIIECCE TOJIKOBAHUS U IPUMEHEHUS TpaBa.

Omnwmpasich Ha CKa3aHHOE BHIIIIE, IPABOBOM PEXUM MOKHO ONPEAETUTh, KaK Io-
JMCEMaHTUYIECKOE MOHATHE, IMEIOIIee MEKOTPACIEBOM, MEXIUCIUIIIMHAPHBIN Xapak-
Tep, aKTUBHO YIOTPEOIsieMOe B Pa3IMUHBIX OOJACTSIX HAyYHOTO 3HAHUS M B TEKCTAaxX

! Tlouckosoii 3anpoc «paBoBoii pesxum» 3a nepuox ¢ 2010 mo 2020 rr. na muargopme HOB e-library maer
cepuiky Ha 4502 mybmukarmu. JJoctymmo: https://elibrary.ru/query_results.asp/ (narta obpamenus: 29.09.2020).
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HOPMAaTHBHO-TIPAaBOBBIX aKTOB, KOTOPOE MPOYHO BOLLIO B IOPUANYECKYIO TEPMUHOIO-
THIO M OOIICCTBEHHO-TIOJIUTUYCCKUI JICKCUKOH JUIsi 0003HAYCHUS PA3JIMYHBIX MTPABO-
BBIX COCTOSIHUH B 001l TEOpUHU MpaBa U Psijie IOPUIUIECKUX OTPACIICH.

B cBoro ouepenp, nojaraem, 4To0 MHOTO3HAYHBIN U MEKIUCUUIIMHAPHBIN Xa-
paKTep MpaBOBOTO PEXHMMA, a TaKXKe CIOKHOCTh U JUCKYCCHOHHOCTb €r0 Hay4HOIO
BOCTIPUSITUSL OIPENEISIOT HEOOXOAUMOCTh, Ha OCHOBE aHaIM3a PA3IUYHBIX TOYEK
3peHusi, B IPOTHBOBEC y3KOOTPACIEBOMY IMOHUMAHHIO, ONPEIEIIUTh €ro o0IeTeope-
TUYECKYIO CYIITHOCTh U Ha3HAYEHUE B CHCTEME MPABOBOTO PETYJINPOBAHUS, YEMY U TIO-
CBSIIIEHO TIPEICTABIICHHOE UCCIIEIOBAHNE.

Oo0meTreopernyeckne NOAX0/AbI K ONpe/AeIeHUIO MOHATHS NIPABOBOI0 PeKUMA

YHu}UKaIUs STUMOIOTUYECKUX MPEJCTABICHUI O MOHATUU U CYIIHOCTH pe-
xuma (pani. — régime; mar. — regimen) mo3BoJISET BBIACIUTD CIACIYIOIINE CMbIC-
JIOBBIE TPYMIbI €0 3HAUYEHUS: a) «TOCYIapPCTBEHHBIN CTPOil, COBOKYIHOCTh, CPEJICTB,
METOJI0B M CHOCOOOB OCYIIECTBIEHHUS BIACTU»Z; 0) «CHCTEMA TIPABHII, MEPOIPUSATHIA,
HEOOXOIMMBIX JUTS TOM MJIH HHOM LETH».

Co0TBETCTBEHHO, HA3HAYCHHUE PEKUMA B LIEJIOM 3aKJII0YAETCS B 00eCTICUeHUH
MTOCPEACTBOM OTIpEIeNIEHHBIX MHCTPYMEHTOB (METO/IOB U CIIOCOOOB) JOIKHOTO COIIH-
QITBHOTO WJIM TEXHUYECKOro mopsiaka (coctossHus). He yrmyOmsisich B ucTopuio cra-
HOBJICHUSI TIOHATHUS «IIPABOBOM PEKUM», OTMETUM, YTO B IPABOBOM JTOKTPUHE OHO
Havyano ynotpebnsatees B 60-e romsr XX Beka B y3KOM CMbICIIE, MPUMEHUTEIHHO
K COYETaHUIO TUIOB IIPABOBOIO PETYJIUPOBAHUS, B TPYJaX, MOCBSIIEHHBIX MEXaHU3-
My, criocobam U cpezicTBaM npaBoBoro perynuposanus (Alekseev, 1966).

N Tonpko B 90-e¢ rogasl XX Beka, B CBS3U C OOpAIICHHEM B FOPUIAMYCCKOM
HayKe K BOMpocaM KadecTBa M 3(PPEKTUBHOCTH MPABOBOTO PETYIUPOBAHUS, NIPABO-
BOI PEKUM HAUYMHAET BOCHPUHUMATHCS KaK CHEIHABbHBIA MEXaHU3M, CIIOCOOHBIN
o0ecrneunTh, C OAHON CTOPOHBI, JMHAMUYHOCTH U TMOKOCTH MPABOBOTO PETYJIUPOBA-
HUS TIpU COXpPAHEHHWH OIPEICICHHONW CTa0MIBHOCTH TPAaBOBOW OCHOBBI, C IPYTOi
CTOpOHEI. B Hacrosiiee BpemMsi MOKHO BBIJEIUTh HECKOJBKO OCHOBHBIX IMOJXOJIOB
K OIPEJEIICHUIO IPABOBOI0 PEXUMa.

CornacHo mepBOoMy U3 HHMX MHPAaBOBOM PEKUM TOJIKYETCS KaK «COLUAJIbHBIN
PEKUM HEKOTOPOTO 00BEKTa, 3aKPETJICHHBIN MPaBOBBIMUA HOPMaMH M 00eCTIeYeHHBIN
COBOKYITHOCTBIO ropuauueckux cpeactsy (Isakov, 1987:258-259). B ananusupyemom
OTpeeNICHNH COJAEPKUTCS YKazaHHe Ha CTPYKTYPY U COLMAIbHO-TIPABOBON XapaKTep
MPaBOBOTO PEKUMA, OJTHAKO MPUCYTCTBYET U CEPhe3Has METOAO0JIOTHYECKAs OIMIHNO-
Ka — OIpeJIeICHNE TTOHATHS Yepe3 caMo Ce0sl — «PEeKUM» Yepe3 «PEeKUM», UTO T0-
TpeOOBaJIO HOBBIX MOJIXOOB K €ro AeQUHHIINU.

2 JlaHHas XapaKTEPUCTHKA OTHOCUTCS K FOCYIaPCTBEHHBIM U TIOJIUTHIECKIM PEXUMAM.
3 Cnosaps pycckoro assika. Tom 3. M., 1984. C. 687.
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C.C. AnekceeB mpenjaraet OnpeeNsTh IPaBOBOM PEKUM (B €ro MHTEpIIpe-
TallUU «PESKHM IPABOBOTO PETYJIMPOBAHUSI»), KAK «OCOOYIO CHCTEMY PeryJSITHBHOTO
BO3ICUCTBUS, XapaKTEPHU3YIOUIYIOCS CIIEU(PHUECKIMH CIIOCO0aMU PEryIUpOBAHU.
C TOYKM 3peHHs yYEHOrO, NMPAaBOBBIE PEXHMBI OTIMYAIOTCS «...0COOBIM TOPSIKOM
BO3HHKHOBEHHS ¥ ()OPMHUPOBAHUS COJEPIKAHUS MIPAB U 00SI3aHHOCTEH, MX OCYIIECTB-
JeHusl, cenn(puKoN CaHKIMHA, CTIOCOO0B peain3anni, a TaKKe JCHCTBUEM €IUHBIX
MIPUHITUIIOB, 00IIuX mosoxeHuin» (Alekseev, 1981:245). B nanHOM onpeiesieHuu co-
JIEPKUTCS KITIOUEBas, BOCIPUHSATAs BIIOCJIEACTBUU OOJBIIMHCTBOM aBTOPOB, Xapak-
TEPUCTHKA TPABOBOTO PEKUMa — «OCOOBIN IMOPSAAOK», MONyYMBIIAs JalbHEHIIee
pa3BuTHE B OoJiee mo3aHUX Tpyaax yueHoro (Alekseev, 1989:185).

OmnpeneneHre NpaBoOBOrO pEeXKMMa Kak IOpsAIKa MPAaBOBOIO PETYIMPOBaHHUS
(cocraBistoILee CyIHOCTb BTOPOTO, BBIAEISIEMOr0 HAMH, [IOJIX0/1a) B JAaJIbHEHIIIEM IO~
JIy4aeT HaMMEHOBAaHHE «MHCTPYMEHTAJIbHOW» TeopuH npasa. C Hallell TOUYKH 3pEHHU,
MHCTPYMEHTAJIbHBIA TOAXOJ, HECOMHEHHO, IIyOXe MOrpyXaeT Hac B IOCTHXKEHUE
IOPUIMYECKOM MPUPOJBI U CYLTHOCTH PACCMATPUBAEMOTO SIBICHHUS — CO3/aHHE, I0-
CPEZICTBOM peKUMa 0co00M «aTMoc(epbl» MPaBOBOroO peryiaupoBaHus. Bmecte ¢ Tem
B MEHBILICH CTENEHU B JAHHOM OINPENEIICHUU COJECPIKUTCSA XapaKTepUCTHKA CTEIEHU
BJIMSIHUS TPABOBOTO peKMMa Ha MOBEJICHHE CYyOBEKTOB MpaBa, CTENEHb JOCTHXKEHUS
HMH CBOUX MHTEPECOB, [UI YEro OHU U BCTYIAIOT B IPaBOBbIe OTHOLIEHU. Tem Ooree,
yro caMm C.C. AnekceeB 3aMedaeT, UTO HEOOXOJMMO UMETh B BUJly CMBICI CJIOBA «pe-
KUM» U TO, YTO OH BBIPAXKAET «...CTENEHb )KECTKOCTU IOPUINYECKOTO PEryInpOBaHHMs,
HAJIMYUE U3BECTHBIX OPaHUYCHUM WK JIbroT...» (Alekseev, 1995:244).

PaccMoTpuM Takke HEKOTOpbIE BapUallMd HHCTPYMEHTAJIBHOIO MOAXOAA
K OIPEJEJICHUIO IIPABOBOI0 peXUMa.

OnHUM M3 TIepBBIX MOHOTPAHUYECKUX HMCCIIEIOBAHUN MMPABOBOTO peKuMa (Ha
YPOBHE KaHAWAATCKOM Auccepranuu) ssiserca padora O.0. lllamcymoBoil, koTopas
npeajaraeT MPUMEHTh IMUPOKUHA M y3KUH MoJaxon K ero ompexaeneHuio. He Oynem
MIPUBOJUTE 3Ty JE(PHHUIMIO HOJTHOCTIO. 3aMETUM TOJBKO, YTO OHA XapaKTEPHU3YeTCs
W3JIMIITHEH TPOMO3AKOCTBIO, MEPEHACHIIIEHHOCThI0 CHHOHUMHYHBIMU KOHCTPYKIIHS-
MU — TaK, Halpumep, 00BEKTOM PEXHUMHOTO PEryJIUPOBAHUS, C TOUKU 3PEHHS aBTOPA,
BBICTYIIAET «IEATENBHOCTh, NEHCTBHUS WIM MOBEACHHE (DU3MUECKUX M IOPHIMYECKUX
JIMIDY; HEOOOCHOBAHHO CYXEH KPYI' CyOBEKTOB, BOBJICUCHHBIX B PEXKHUMHOE IPABOBOE
perynupoBaHue; HaOMI0JaeTCsl HeKas KJIEKTUKA B OIPE/IeIEHUN PEXKUMHBIX IIPAaBOBBIX
WHCTPYMEHTOB — YIOMHHAHHE B OJTHOM DSy «I03BOJICHHUI, CTUMYJIOB, HOPMAaTHUBOB,
rapaHTHii, 3aMPETOB, OrpaHrYeHHi, 00s3bIBanmi» (Shamsumova, 2001:72, 78).

BMmecte ¢ TeM B onpezneneHud MpaBoBOro pekuma, npeayoxkeHHoM O.D. Illa-
MCYMOBOH, COJEPKUTCS yKa3zaHUE Ha CTPYKTYpY MPAaBOBBIX PEKUMOB U JakKe HA CTa-
U ero (yHKIIMOHUPOBAHUS: «YCTAaHOBJICHHE MEXaHHW3Ma oOecredeHus (akTude-
CKOM peanu3allii» COOTBETCTBYIOIIMX IPABOBBIX MHCTPYMEHTOB, «KOMIIETEHTHOE
WCIIOJTHEHUE» U «IIPUMEHEHUE Mep NMPUHYKJEHUS W MPUBJICYEHUS BUHOBHBIX K OT-
BeTcTBeHHOCTH» (Shamsumova, 2001: 72, 78). [Ipu Bceit CIOPHOCTH HEKOTOPBIX MO-
CTYJIaTOB, BBIJIBUTAEMBIX JaHHBIM aBTOPOM, MOXHO MpPHU3HATh LIEHHOCTb 3TOr0 HC-
CJIEIOBAHMS B JIEJI€ MOCTUKEHHSI CYILIHOCTH MTPABOBBIX PEKUMOB.
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A.TIl. CuTHUKOB, B CBOIO OY€pE/b, O IPABOBOM PEKUME IUILET KaK O «CHelua-
JU3UPOBAHHOM MOPSIIKE AEATEIbHOCTU CYOBEKTOB IpaBa, IIPEAHA3HAUYCHHOM JUI pe-
HIeHus crenuduueckux 3a1ad win QyHKIMOHUPOBAHUS MyOIMYHO-BIACTHBIX CYOBEK-
TOB B 0COOBIX oOcTositenbeTBax» (Sitnikov, 2009: 9-11). 3aech akIeHT MEPEHOCUTCS
Ha IyOJIMYHO-TIPAaBOBYIO cepy, YTO TakkKe OrpaHUUUBAET MIO3HAHUE NIPABOBOM IPUPO-
bl IPABOBBIX PEXKUMOB, UMEIOIHX, HAIPUMEP, YaCTHO-IIPABOBOI XapakTep.

TpeTbe HampaBiieHHE B TO3HAHUM IOPUIMYECKONW TMPUPOIBI U CYIIHOCTH IIpa-
BOBBIX PEXHMMOB IpeacTaBieHo Tpynamu JI.A. Mopo3oBoii. ITo ee MHeHuI0, paBo-
BOW PEXHM €CThb «Pe3yJbTaT PETyIUPYIOIIEro BO3ACHCTBUS Ha OOIIECTBEHHBIE OT-
HOIICHUS CUCTEM (ONpeieleHHOro Habopa) IOPUINIECKUX CPEIACTB, MPUCYIIHX KOH-
KPETHOM OTpaciy mpaBa M 00ECIIEYMBAIONINX HOPMaIbHOE (YHKIIMOHUPOBAHHUE JaH-
HOTO KOMIUIeKca OOLecTBeHHbIX oTHOoIeHui» (Morozova, 1985:123). Cxoxas mo-
3uIMs AeMOHCTpupyeTces B quccepranun B.A. Topnenko (Gorlenko, 2002:5).

MBI cornacHsl, B ONPEIEIEHHON CTENEHH, U C 3TUMU YMO3AKIIIOUCHUAMH, OJ1-
HaKO I0JIaraeM, 4To AEHCTBHE IPABOBOIO PEXUMa HEJb3sl OTPAaHUYUBATh TOJBKO 3a-
KPEIJICHHBIMU B PE3yJIbTaTe IPAaBOBOTO PEryJIMPOBaHUS Pe3yIbTaTaMH.

Kputuky BbIllleHa3BaHHOTO 1MOAX0a MBI HaxoauM B padorax H.M. Marysosa
n A.B Maibko, yTBEpKIAIOLIUX, YTO «IIPABOBOM PEKUM — ITO HE CTOJIBKO PE3YJIb-
TaT, CKOJIBKO CHCTEMa YCJIOBHI M METOIMK OCYIIECTBIICHHUS IIPABOBOTO PETYJIHPOBA-
HUSI, ONpPEACTICHHBIH “pacropsaoK” ASUCTBUS MpaBa, HEOOXOAUMBINA Ui ONTHMAIIb-
HOTO JIOCTHXXEHHUS COOTBETCTBYIOIIMX Ienei» (Matuzov & Malko, 1996:17-18). Co-
riacuMces, 4ro MHeHue JILA. Mopo3oBoii 000CHOBaHHO, HO HYXJIaeTcs B paclpo-
CTPaHUTEIBHOM TOJIKOBAaHMHU: NIPABOBOM PEKUM HAIpaBIIEH TaKXkKe M Ha 0OecreueHne
JOCTHKEHHSI OIpeeseHHOro conuanbaoro 3¢dexra (Matuzov & Malko, 1996:14)
1 HE UCUEPIIBIBAETCS TOJILKO COOTBETCTBYIOIIUM PE3yJIbTaTOM.

WuTerpaTuBHbIi noaxos, BoOpaBmuii B ce0s B TOM WJIM MHOM CTENEHM pac-
CMOTpEHHBIE BBIIIE NMO3UINH, cojepkuTcs B paborax H.M. Maty3oBa u A.B. Manbko,
OTIPEIEIIAIONINX MPABOBOM PEXHUM KaK «OCOOBIM MOPSAIOK pEeryIupoOBaHUs, BhIpaka-
IOLIMIACS B OINPEIECIIEHHOM COYETAaHHH IOPHIMYECKUX CPEICTB U CO3MAIONINI jKesae-
MO€ COIIMAIFHOE COCTOSHHE M KOHKPETHYIO CTENEeHb OJIarOnpusATHOCTH MO0 HeOua-
TONPHUATHOCTH JUTS YIOBICTBOPEHHSI HHTEPECOB CyOBeKTOB mpaBay (Matuzov & Malko,
1996:17-18), u O.C. Poxuonosa (Rodionov, 2001:38).

JIaHHBIMU aBTOpPAMHU BIIEPBBIE HA3BaHbI CYIIHOCTHBIE MPU3HAKU IIPABOBOIO
pexnMa, ONpeelsIoNNe ero YHUKaIbHY0 opuandeckyto npupoay (Malko & Rodi-
onov, 2001:19), a Takxe «uHPOPMAITMOHHO-TICUXOJIOTUYECKUH acTIeKT MPaBOBOTO pe-
T'YJIMPOBaHUs), COCTOSIUI B 0COOOM COUETaHUU OIPaHUYEHUN M CTUMYJIOB.

JIefiCTBUTENBHO, CYITHOCTh MPABOBOTO PEXHMMA 3aKITIOYAETCSI B CO3/IAaHUU OCO-
00ro HaCTPOSsi, KKIMMAaTa» MPABOBOTO PETYIMPOBAHMUS, OCHOBAHHOTO Ha TOM WJIM HHOM
THre (croco0e) IpaBOBOTO PEryIUPOBAHUS — JO3BOJIUTEIHFHOTO HIIH Pa3peIIuTEIbHO-
ro. OTHOCUTEIBHO BBIIEIECHUS CTUMYJIOB U OTPAaHMYEHHUN KaK COCTaBIISIFOILUX PEXKHUM-
HOTO MPABOBOTO PETYJIMPOBAHMUS, CYMTAEM, YTO JAHHAS TO3UIMS HOCHT YAaCTHBIM aB-
TOPCKUM XapakTep U BIOJIHE JOMYCTHUMa IIPU HaJUIeXKalled apryMEHTAlUH, OJHAKO
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B OOJbIIEH CTEMEHM UMEHHO B paMKaxX HH(pOPMAIIMOHHO-TICUXOJIOTHYECKON KOHIIETI-
LMY IeICTBUS MpaBa.

Ha nannblii acnexT oOparianocs BHuManue u panee. B wactnoctu, C.C. Anek-
CeeB MOJIAraeT, YTO «IPABOBOW PEKHUM BBIPAXKAET ... HATMYHUE U3BECTHBIX OTpaHUue-
HUHW ¥ JIbIOT, JIOMYCTUMBINA yPOBEHb AKTUBHOCTH CYOBEKTOB, MPENEbl UX MPABOBOM
CaMOCTOSITENTEHOCTUY», W TIPU 3TOM MPHU3HAET «IEPBOCTENICHHOE 3HAYCHHE ISl OCBE-
IICHHSI TIPABOBBIX PEKUMOB PA3IUYHBIX MPABOBBIX MPEUMYIIECTB U OTPAHUYCHHIDY
(Alekseev, 1989:186).

[Tocnennee necATUIETHE B LEIOM XapaKTEPH3YETCsI MOMBITKONH KOMIUIEKCHO-
ro (MHTErpaTHBHOTO, OCHOBAHHOTO HA HMEIOIIMXCS TOYKAX 3PEHHS) ONpEeICHUs
MpaBoOBBIX pexxuMoB. Hampumep, Takoit moaxon nemonctpupyercs W.P. 3a0yrunsim
(Zabugin, 2009:93), U.C. bap3unosoii (Barzilova, 2017:11) u npyrumu. YdeHsle
B OCHOBHOM BEPHO YKa3bIBalOT HA CYIIHOCTHBIE MPU3HAKH MPABOBBIX PEXKHMOB, OJI-
HaKO MPHU UX HETOYHOM OMpPEENIEHUH CYUIECTBYET OMACHOCTb OTOXKIAECTBICHUS TO-
CIIETHUX C MHBIMHU MPABOBBIMHU CPENICTBAMH, HANpUMEp, MPABOBBIMH MEXaHU3MaMH,
100 3a4acTyr0 B HAYYHBIX HCCIEIOBAaHUSAX OTCYTCTBYET yKa3aHWE Ha TaKOW CyIIl-
HOCTHBIN TIPU3HAK MTPABOBBIX PEKUMOB, KaK CO3/IaHUE HA X OCHOBE 0COOOTO TOPS/I-
Ka MPaBOBOTO PETYJIMPOBAHUS, OCHOBAHHOTO Ha CHEIM(PUISCKOM COYETAHHH IMPABO-
BbIX cpenct (Barzilova, 2017:11).

Henb3st 000WiTH BHUMaHHEM M HEBEpHBIE, C METOJOJOTHUYECKONW TOUKH 3pe-
HUS, TIOTIBITKHU OIPeeNICHHs MPaBOBLIX pexuMoB. B wactHocTH, U.D. Crobapesa noj
MPaBOBBIM PEKUMOM MOHUMAET 6u0 (WM chneyughuxy) MpaBOBOIO PEryJIUPOBAHUSA,
KOTOpBIN BBIPAXKEH B CBOCOOpAa3HOM KOMILIEKCE MPaBoBbIX cpeiactB (Syubareva,
2011:178). [Mo3uiust aBTOpa BO MHOIOM MOTJIa OBITH 00YCIIOBJIEHA HE COBCEM BEPHOI
HHTepIpeTanreil BbicKkasbiBaHusa A.B. Manbko 0 TOM, YTO IIPaBOBOM PEXUM C HO3UYUU
UHPOPMAYUOHHO-NCUXONI02UYECKO20 N00X00a TIPEIACTABIsET co00i «crenupuaecKuit
BHJI TIPABOBOTO BO3/ICHCTBHS, KOTOPBIA BBIPAKEH B OIPEIEIIEHHOM KOMIUIEKCE IPaBO-
BBIX CTUMYJIOB M IpaBoBBIX orpanmdenuin» (Malko, 2003:212) (xkypcuB mHamr — I.B.).
Panee Hamu yxxe oOpaianoch BHUIMaHUE Ha MPUBEPKEHHOCTh 3TOTO YYEHOTrO MHQOp-
MAaIMOHHO-TICHXOJIOTHYECKOTO aCTEeKTy B TOJIKOBAHHMH MPABOTO PEXHUMA, U B TAHHOM
cllydae, He SKCTPAIOIUPys NaHHBIN YacTHBIA acleKT Ha oOliee MOHUMaHUE Mpoodie-
MbI, MBI MOYEM C HUM COTJIACUTHCS, HO TOJIBKO C TOUKH 3PEHUSI COUETAaHUS B MIPABO-
BBIX PEKHUMaxX CTUMYJIOB M OTpaHUYEHUH.

B uHOM ciydae Henb3si TOMyCKaTh MOJMEHY MOHSTHM, MOCKOJIBKY BUA (THII,
croco0, METO) TPABOBOTO PETYIHPOBAHUS SBIISIOTCS CAMOCTOSITETbHBIMUA TIOHATHS-
MU (KaTeropusiMu), He OTOXKIECTBIISIEMBIMH C TTPABOBBIM PEKUMOM.

He cnemyer Takxke, ¢ Hameil TOUKH 3peHHUs, IPUAABATh TPABOBOMY PEKUMY
HECBOWCTBEHHOE €My H3JIMIIHE IIMPOKOE 3HAYEHHE, KOT/a IMOJI HUM HEKOTOPBIMHU
YUEHBIMH TIOHUMAETCSl «yCTOMUYUBBIA MOPSAOK (DYHKIIMOHHPOBAHUS MPABOBBIX HH-
CTHTYTOB O0IIECTBA, HMEIOUINH OOIIYIO (IOMUHHUPYIOUIYIO B paMKaX JaHHOW 00IacTH
o0IIeil  COIMAaNTbHO-PETryISITHBHONW CHUCTEMBbI) HampaBieHHOCTB»  (Tsiganovkin,
2011:182). Muade BO3HMKAET OMACHOCTHh OTOXJICCTBJICHHSI TIPABOBOTO PEXUMaA C 3a-
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KOHHOCTBIO, IIPABOMOPSJIKOM M Jak€ IPAaBOBOM CHCTEMOM; Ooisiee TOro, B JJaHHOM
Clly4ae 3a IIMPOTOM MOAX0Ja TePSEeTCS UCTUHHOE NIPEIHA3HAYEHUE [IPABOBBIX PEKU-
MOB, KaK (pyHKIHOHAIbHOH (MHCTPYMEHTAaJbHOW) COCTAaBISIOLICH MPABOBOTO PEry-
JUPOBAHUS, CO3JAIOIIUX ONPEACICHHBI HACTPOM M, B KOHEYHOM HUTOrE, HYKHYIO
HaIpaBJIEHHOCTh, PE3YIbTaTUBHOCTD U 3()(h)eKTUBHOCTH MPABOBOT'O BO3ACHCTBHSL.

IlousaTue n IMPU3HAKU NMIPAaBOBOI0 pekumMa

B pesynbrare cHHTE3a OCHOBHBIX ITOJIXOJ0B K ONPEAEICHUIO MIPABOBOTO Pe-
KHMMa, PACCMOTPEHHBIX BBIIIE, MOXKHO OIPENCIUTHCS C TaK HA3bIBAEMOW «OCHOBOI»
Il €r0 aBTOPCKOIO ONpPENENIeHUs] — MPAaBOBOM PEXHMM — 3TO HEKas CUCTEMa, BO-
IoLIaoias B cede ONpeeeHHbIH MOpAA0K NpaBoBOro peryiaupoBanus. Ilpeactas-
JsIeTCsl, YTO yHOTpeOIeHHE B KAUueCTBE ONMPEIEIIAIONIErO CJIOBA «IIOPAAO0K IPaBOBOIO
peryIupoBaHus» MO3BOJSIET NPUAATh IOPUANYECKON KOHCTPYKLIUHU IIPABOBOTO PEXKH-
Ma JIMHAMHUYECKUH XapakTep, BbIACIUTb B €r0 COCTaBE KaK CTPYKTYpPHBIE 2JIEMEHTBHI,
TaK ¥ 3aKOHOMEPHOCTU (PYHKIIMOHUPOBAHHUS.

B 9T011 CBSI3U OTMETUM, YTO IIPABOBOM PEXKUM, C HAIIEH TOUKH 3PEHUSI, — 3TO
0COOBIN MOPSAJOK NMPaBOBOTO PEryJIMPOBAHMs, HAIIPABICHHBIM Ha JIOCTH)KEHHE €ro
esei, uxX OecrpensTCTBEHHYIO pean3aliio. B 1ienom jxe npru3HaeM JaHHYIO MBICTh
JIMIITB OCHOBOM JUIsSi aBTOPCKOTO OIPEENICHHsI TPAaBOBOTO PEKUMa; COOTBETCTBEHHO,
B JAJIbHEHMIIEM, B XOJ€ HACTOSILEro MCCIENOBaHMsA, CIEAYeT YCTAaHOBUTb M HHBIC
MIPU3HAKH, OTPAXKAIOLIUE IOPUINIECKYIO IPUPOJY U CYILHOCTh JaHHOH KaTeropuu.

Bo-nepBbIX, IPaBOBOM PEXUM IOJDKEH ObITh HOPMATHBHO 3akperuieH. dop-
MaJIbHO-IOPUIUYECKUI XapaKTep MPaBOBLIX PEKUMOB I10O3BOJISIET YETKO 0003HAUYUTh
Uil CyOBEKTOB IpaBa HaOOP MPABOBBIX CPEJCTB, MOJUIEKAIUX IPUMEHEHUIO, MpeJ-
CTaBUTh MM HMH(OPMAIMIO O MpaBUiaxX IOBEAEHUS B paMKax TaHHOTO peXUMa
Y HACTPOUTH MX Ha XKeJlaTeslbHOe (MpaBoMepHoe) nmoBeaeHrne. HopmaTuBHo-TIpaBoBoOe
3aKpeIIeHHE MPAaBOBBIX PEKUMOB MOKET IIPOMCXOJUTH MPABOBBIMU aKTaMH Pa3iIny-
HOTO YPOBHS — 3aKOHOJIATEIbHBIMU U TO3aKOHHBIMHE®,

Bosnee Toro, GhyHKIIMOHMPOBAaHUE MPABOBBIX PEKUMOB OCHOBBIBAETCS HA Ipa-
BOBOH IpoIeype — 0COO0M, HOPMAaTHBHO ONPEAEICHHOM MOPSAIKE OCYILECTBICHHS
IOpUINYecKo aedrensHocTu. [IpaBoBas mpouenypa BKIIOYAeT HOPMAaTHUBHO-OIpeE-
JeJICHHbIE CTauM (dTarbl), 00pa3yoLIie alrOPUTM YCTaHOBJICHUS [IPABOBOTO PEXKHU-
Ma 1 obecriedeHus ero neicTBus u oxpansl paBoM. IIpaBoBas npoueaypa npeacras-
asieT coboil hopMasbHY0, OPraHU3aLMOHHYI0 COCTaBIISIIONIYI0 (DYHKIIMOHUPOBAHUS
J11000T0 MPABOBOTO PEXKHUMA.

4 TIpu 5TOM 3aKPEIUIEHUIO MPABOBOTO PEXMMA MOXKET ObITh MOCBALIEH KAK BECH HOPMATUBHO-TIPABOBOIl aKT
(nanpumep, DenepanbHblii KOHCTHTYHOHHBIH 3aKk0H 0T 30.05.2001 Ne 3-DK3 «O upe3BbIYaliHOM IOJIOXKE-
Hum» // Cobpanue 3akoHomarenbeTBa PO. 2001. Ne 23. Cr. 2277.), Tak U €ro 4acTh: pas/el, riiaBa, HeCKOJIb-
KO CTaTel MM AaXke OHA CTaThsl (HaIpHMeED, PEXHM 3aKOHHOTO UMYIIECTBa CynpyroB B CeMeltHOM KoJeKce
P®, cnenmansHple HaTOrOBEIE pekUMBI B HamoroBom kozxekce PO u apyrue).
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Bo-BTOpBIX, PaBOBOI PEXUM XapaKTepU3yeT crenuduyeckas Lejlb — co3/a-
HHE B paMKax OOIIEro paBoBOro PeryJMpoBaHUs 0COOOro MOPsIKa, XapaKTepU3yoLIe-
rocs crelu(puuecKuM COYeTaHUEM J03BOJIEHHH, 3alIPETOB U MO3UTHBHBIX 00S3bIBAHUI.

Iesnn npaBOBBIX PEKUMOB MOTYT OBITh Pa3HOOOPA3HBI, B TO XK€ BPEMs Maru-
CTPAJIBHOE 1IEJIETIOJIaraHuEe COCTOUT B 00ECIEUEHUH ONTHMAIbHOIO MPABOBOIO pery-
JMPOBAHUS OOLECTBEHHBIX OTHOILIECHUH, TPEOJ0JICHUY NPEMSTCTBUM Ul peanu3anuu
IIPaB U 3aKOHHBIX MHTEPECOB CyOBEKTOB IMpaBa. O BaXKHOCTH IEJed B PEKUMHOM
MIPaBOBOM DETYJIMPOBAHUM CBUAETEIBCTBYET TOT ()AKT, YTO OHH, KaK MPaBUIIO, (op-
MaJIbHO 3aKPEIISIOTCS B HOPMATUBHO-MPABOBBIX AKTaX .

B-Tperpux, mpaBoBOW pexHM IMpPEACTaBIseT cOOOH MMEHHO OCOOBIN TMOPSIOK
MIPAaBOBOT'O PETYJIMPOBAHUS, OCHOBAHHBIA HAa COYETAaHWU MPABOBBIX CPEICTB M CIOCO-
00B mpaBoBOro perynupoBanus: Hanpumep, y C.C. AnekceeBa — 3TO «I03BOJIECHUS
U 3ampeThl, O3UTHBHBIE 00s3bIBaHus 1 pekomeHaarmny» (Alekseev, 1989:185), B Tpymax
A.B. Maisko, O.C. PoauonoBa — «ctumyisl u orpannuenus» (Malko & Rodionov,
2001:19). Crneuuguueckoe coueTaHue Ha3BaHHBIX SJIEMEHTOB, IPU JIOMUHUPOBAHUU
TeX WIH JAPYTUX, U CO3AeT CelupHUeCcKUil HACTPOI IIPABOBOTO PETYJIMPOBAHUSL.

B-4eTBepThIX, IPUMEHUTENFHO K CyOBEKTaM IpaBa, TO €CTh B CyObEKTUBHOM
CMBICJIE, TIPAaBOBBIC PEKUMBI CO3/AIOT OJaronpusATHBIC (MO0 HEOIArompHUsSTHBIC)
YCIOBHS JJISl TIOCTHIKEHUSI UMM CBOMX MHTEpECOB. J[aHHBII NMpHU3HAK MO3BOJISET HAM
BBIJIENIATH PABOBBIE PEXKHMBI, OCHOBAHHBIE HA TIPEHMYIIECTBAX®, H TIPABOBBIE PEKH-
MBI, B OCHOBE KOTOPBIX JIEXKAT TIPABOBbIE OTPAHUUEHHS .

B-naThIX, IpaBoOBON peKUM OTJIMYAET CUCTEMHBIN U KOMIIJIEKCHBIM Xapakrep,
COCTOSIIMHA B TOM, 4TO 3TO KOMIUIEKCHOE 00pa3oBaHue, IpeAcTaBIIsAolee co00l cu-
CTEMY, OCHOBaHHYIO Ha 0COOOM COUYETaHUU NPABOBBIX CPEACTB, 0Opa3yIOIUX €IHH-
CTBO IPAaBOBOT'0 PETyJIUPOBAHMUS.

5B cooreerctBun co cr. 11 ®enepanshoro 3akona ot 06.03.2006 Ne 35-03 «O NpoTHBOAEHCTBUU TEPPO-
PHU3MY», PEKUM KOHTPTEPPOPHUCTHIECKOI ONepalniy BBOAUTCS B LEJSIX MPECEUEHUs] M PaCKPBITUS TePPOpPH-
CTHYECKOTO aKTa, MUHUMH3AI[H €r0 MOCIEeACTBUH M 3alIUTHI )KU3HEHHO Ba)KHBIX MHTEPECOB JIMYHOCTH, 00-
LIECTBa M TOCYAapCTBa Ha mepuos ee nposenenus // Cobpanue 3akonogarensctea PO. 2006. Ne 11. Ct. 1146.
6 denepanbuiii 3akon ot 24.07.2007 Ne 209-®3 «O pa3BUTHH MANOro W CPEAHETO TPEANPHHAMATEBCTBA
B Poccuiickoit @eneparum» co31aeT 1b2onHbili TIPABOBON PEKUM IJISI BEIIIEHAa3BAHHEIX CyOBEKTOB, KOTOPHIH
3aKJIIOYAeTCsl B YCTAHOBIICHHH J1620MHO20 HAJIOTOBOIO PEXKHMMa HAIOTO0OI0KEHUS, YNpolyeHHblX TIPABII Be-
JICHUS HAJIOTOBOT'O Y4eTa, YNpOujeHHbIX CIIoco00B BeeHHs OyXrajnTepckoro yuer u T.1. // CobpaHue 3aKOHO-
narensctBa PO. 2007. Ne 31. Cr. 4006 (kypcus Haur — B.T.).

"B coorBercTBuM ¢ DeepalbHbIM KOHCTUTYIMOHHBIM 3aK0HOM 0T 30.05.2001 Ne 3-DK3 «O upesBbuaiinom
TIOJIO’KEHUI» HA TEPUOM JEHCTBHUS UPE3BBHIYAHHOTO MOJOXKEHUS MOXKET IPEeayCMaTPHBATHCS BBEICHHE Clie-
JYIOIIUX Mep ¥ BPEMEHHBIX OTPaHNYCHHMI: MOIHOE WM YaCTHIHOE Npuocmanogielue Ha TepPUTOPHH, Ha KO-
TOPO BBE/ICHO UPE3BBIYAHHOE ITOJI0KEHHE, TOITHOMOYNI OPraHOB HCIIOJHUTENBHOH BIacTH CyObeKTa (CyOn-
exToB) Poccuiickoit denepanny, a Takke OpraHoB MECTHOTO CaMOYIIPABIICHHUS; 0) yCTAHOBICHHE OcpaHuye-
HUtl Ha 60000y nepeosudicenus TI0 TEPPUTOPUH, HA KOTOPOH BBEAEHO YPE3BbIUAHOE IOJIOKEHHE, a TAKKE
BBEJICHUE 0c00020 pedcuma 6ve30a HA YKa3aHHYIO TEPPUTOPUIO U BbIC3JA C HeEE, BKIOUAS YCMAHOBIEHUEe
ocpanuyenull Ha 6be30 Ha YKa3aHHYIO TEPPUTOPHUIO U MpeObIBaHME HA HEH MHOCTPAaHHBIX TPaXKaaH M U1 Oe3
rpaxaancTa (KypeuB Haut — [.B.) u 1.1. // Cobpanne 3akonoxarenscrsa P®. 2001. Ne 23. Cr. 2277 (xyp-
cuB Hamt — B.I".).
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B-mectsIxX, Kak 11000€ CUCTEMHOE 00pa30BaHME IIPABOBOM PEXKUM XapaKTe-
pusyercss 0co00il CTPYKTYpOH, SABIAIOIIEHCS MaTepUalbHBIM HOCHUTENEM €ro BHYT-
pPEHHEH yHOPsII0YE€HHOCTH.

B onpenenennn CTpyKTypbl IPaBOBOTO peXXHUMa TaKXKe HAOIIOAAETCs IUCKYC-
CHOHHOCTb; YCIIOBHO MOXKHO BBIIEIMTH TPU OCHOBHBIX TPYHIBI MHEHUI 110 3TOMY
MIOBOAY: OTOXKJIECTBJICHHE IIPABOBOI0 PeXHMMa U MEXaHHW3Ma IPaBOBOTO PEryJIMpOBa-
HUS (C COBMAZICHUEM UX CTPYKTYPBI); CONPSDKEHUE MPABOBOTO PEXXHUMa C HHCTUTYTOM
[IpaBa M BBIIEJIIEHUE B €r0 OCHOBE IPABOBBIX HOPM KaK €IMHCTBEHHBIX COCTABIISIO-
[IMX; PACCMOTPEHHUE MPABOBOTO PEXHMMa KaK CAMOCTOSITEJIBHOTO SIBICHUS, XapaKTe-
PH3YIOLIETOCS COOCTBEHHBIM CTPYKTYPHBIM COCTaBOM.

[Tonaraem, uro mocnenHsst no3uiys Oonee O6aM3Ka K UCTHHE. TakuM oOpaszom,
CTPYKTYpa IIPaBOBOIO PEXHMMa COCTOMT U3 IIPABOBBIX CPEACTB PA3IMUYHOIO YPOBHS
U cocTaBa (IIPOCTBIX M CIIOAKHOCOCTABHBIX ), TAKUX, KAK: @) JIEMEHTbl MEXaHU3Ma I1pa-
BOBOI'O PETYJIMPOBaHUs (TIPABOBBIE HOPMBI, OTHOILEHMS, aKThl peaIM3allUM IIpaBa,
ropuandeckue (HakThl U T.1.); 0) eI MPaBOBOTO PEryJIMPOBAHMS;, B) CIOCOOBI U METO-
JIbl IIPAaBOBOT'O PEryJIUPOBAHUS; T) CUCTEMa rapaHTUil pean3aliy IPaBOBOTO pexuMa
(BKJTIIOYAs! FOPUINYECKYIO OTBETCTBEHHOCTD 3@ HApYIIIEHNE PEXMMHBIX TPEOOBAHUIA).

Ha ocHoBe aHanm3a pa3audHBIX MOJXOMOB K ONPEICICHUIO IIPAaBOBOTO PEXKH-
Ma M BBISIBIICHHS €r0 CYIIHOCTHBIX NPHU3HAKOB, MOXKHO 3aKJIFOYHTh, YTO ATO OCOOBIH
MOPSIOK TPABOBOTO PETYJIUPOBAHMS OOIIECTBEHHBIX OTHOIICHWH, OCHOBaHHBIA Ha
OTIPEICIIEHHOM COYETaHWHU MPABOBBIX CPEACTB M CIIOCOOOB MPAaBOBOTO PEryJIHPOBa-
HUs (103BOJICHUH, 3alpETOB U MO3UTUBHBIX OOS3aHHOCTEN), HANpaBJIEHHBIH Ha J0-
CTHXKEHHE COOTBETCTBYIOIIMX INPABOBBIX LI€JEH U IIIAHUPYEMOI'O ONTHUMAJIbHOIO CO-
L[UAJIbHO-3HAYUMOTI'0 Pe3yJIbTaTa.

3akjarouyeHue

ITo uroram npoBeIEHHOT 0 UCCIIEI0BAHUS MOXKHO C/IEJIATh CIIETYIOIINE BBIBOJIBI.

1. IIpaBoBO# peXHMM MOXKHO OIIPENENIUTh KaK MEKOTPACIEBOE M MEXKIUCIIH-
IUTMHAPHOE TOJIMCEMAHTUYECKOEe MOHATHE, aKTHMBHO YMOTpeOIsieMOoe B PAa3IUYHBIX
00JIacTsIX HAy4YHOTO 3HAaHUS M B TEKCTaX HOPMATHUBHO-TIPABOBBIX AKTOB, KOTOPOE
MPOYHO BOLUIO B IOPUIAMYECKYIO TEPMHUHOJOTHIO M OOLIECTBEHHO-TOIUTUYECKUI
JIEKCUKOH 11 0003HaUEHHSI Pa3IMYHBIX MPABOBBIX COCTOSIHUI B O0IIEH Teopuu mpa-
Ba U pAJie IOPUIUIECKUX OTpaciiell.

2. B HacTosimee BpeMsi MOXKHO BBIJACITHTH HECKOJIBKO OCHOBHBIX IMOJXO/IOB
K OIpEeNeIeHUI0 MPAaBOBOro pexXuMa. B To ske BpeMms cielyeT OTMETUTh, YTO CPeIu
HUX «TOCIOJICTBYET» MHCTPYMEHTAIM3M — OIpe/IeJIeHHE MPaBOBOIO PEKKUMa HEIo-
CPEICTBEHHO (MM OMOCPEOBAHHO Yepe3 MOPSAOK MPaBOr0 PEryJINpOBaHUsA) KaK CO-
BOKYIHOCTb IPABOBBIX CPEACTB (MHCTpYMEHTOB). C Hamedl TOYKH 3peHus, UHCTPY-
MEHTAJIbHBIN MOJX0/, HECOMHEHHO, TTy0)Ke MOrpyKaeT Hac B MOCTHKEHUE IOPHUIU-
YECKOM MPUPOBI U CYIIHOCTH MPABOBOIO peKUMa — CO3JaHUE, TOCPEACTBOM PEXKHU-
Ma 0c000ii «aTtMocheps» MpaBoBoro peryiaupoBanusi. CyIHOCTh MPABOBOTO PEXKUMA
COCTOMT MMEHHO B CO3JJaHHHM 0COOOT0 HACTPOs, «KJIMMaTay MPaBOBOrO PETyJIUpOBa-
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HUsI, OCHOBAHHOI'O Ha TOM HJIM MHOM THIIE (CIOCO0€) IIPaBOBOTO PEryJUpOBAHUS —
JO3BOJIMTEIILHOTO MU Pa3peIIUTENbHOTO.

3. B pesynbrare CHHTE3a OCHOBHBIX IMOIXOAOB K OINPEAEICHUIO MPaBOBOIO
peKrMa, paCCMOTPEHHBIX BBILIE, MOKHO OIPEIACIUTBCA C TAK HA3bIBAEMON «OCHOBOI»
JUI €r0 aBTOPCKOIO ONPENEICHUS — IIPABOBOM PEKUM — DTO HEKas CUCTEMA, BOILIO-
miaronas B cede OmnpeeeHHbIH MOPsIOK IPaBoBOro peryiaupoBanus. [Ipeacrasnser-
Csl, YTO YHOTPEOJIEHUE B KaUECTBE OMPEJETISIOIEr0 CI0Ba «IOPSAA0K IPABOBOTO PETY-
JIUPOBAHUA) MO3BOJLIET NPUIATh IOPUINIECKON KOHCTPYKIIMH IIPABOBOTO peXUMa -
HaMPAYECKUN XapaKTep, BBIICIUTh B €0 COCTABE, KAaK CTPYKTYPHBIEC DJIEMEHTHI, TaK
1 3aKOHOMEPHOCTH (DyHKIMOHUpPOBaHUS. B 3Toil CBsI3M OTMETHM, YTO MPaBOBOH pe-
KHMM, C Hallel TOYKH 3pEHUsi, — 3TO OCOObIM MOPSJOK MPaBOBOIO pEryIHMpOBaHMS,
HAalpaBJICHHBIN Ha JOCTHXKEHUE ero Lelel, UX OeCIpensITCTBEHHYIO peai3aluio.

4. B kadecTBe IPU3HAKOB IPAaBOBOIO PeXKMMa Ha3BaHbI CIEIYIOLIME: 00s3a-
TEJIbHOE€ HOPMATHUBHO-IIPABOBOE 3aKperuieHue ((hopMaabHO-IOPUIMYECKUN XapakTep);
crienupuyeckas 11eib; 0COObIN MOPSAJOK IPABOBOIO PErYIUPOBAHUS; B CyOBEKTUBHOM
CMBICJIE, IPUMEHUTENIBHO K CyOBbEKTaM IpaBa, CO3[aHNUE YCTAHOBJIEHHBIX 3aKOHOJa-
TEJILCTBOM (OJIarONpUATHBIX WINM HEOIArONpUATHBIX) YCIOBUM Ul pealn3alul UMU
CBOUX MHTEPECOB; CUCTEMHBIIM U KOMIUIEKCHBIN XapakTep; 0co0as CTPYKTypa.

5. Kak uror npeacraBieHo aBTOPCKOE OINPEesIEHHE IPaBOBOIO PexXUMa Kak
0c000ro Nopsiika IPaBOBOrO PETyJIUPOBaHUs OOIECTBEHHBIX OTHOLIEHUH, OCHOBAH-
HOT'O Ha OIpPEAEIEHHOM COYETaHWHU MPABOBBIX CPEACTB U CIOCOOOB MPABOBOTO PETyY-
JTMpOBaHUsA (J03BOJIEHUM, 3alIPETOB U MO3UTUBHBIX 00A3aHHOCTEI), HANpPaBIECHHOIO
Ha JIOCTM)KEHUE COOTBETCTBYIOIIMX IPABOBBIX LIEICH U IUIAHUPYEMOIO ONTUMAJIbHO-
ro COLMAIbHO-3HAYMMOI0 PE3YJIbTATA.
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XXnNBOTHbIE KaK OO BbEKTbI rpaxagaHCKuX npaB: aktyarnibHble BOMNPOChHI
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AHHOTAIMA. AKMyanbHOCMb membl 00YCIIOBIICHA AKTUBHOM AUCKYCCUEH, pa3BEepHYBILEHCS B TO-
CIICZIHHE TOMBI, B CBSI3W M3MEHEHUSIMHU JIEHCTBYIOIIETO 3aKOHOAATENBCTBA O IPABOBOM PEKHME KUBOTHBIX
KakK 06’LCKTOB TpaXXAaHCKUX IIPpaB U UPPALHUOHAIBHBIMU NPEJIOKCHUAMHA, HAIIPAaBJICHHBIMU Ha ITPUHIIA-
MHAIbHOEe M3MEHEHNE [UBUIMCTHYECKOW KOHLEMIMU O XMBOTHBIX M YCTaHOBICHHE JUII HUX 0COOOro
IOPUIMYECKOTO CTaTyca MOCPEACTBOM INPU3HAHMS JKUBOTHBIX, XOTS M C HEKOTOPBIMH OTPaHHICHHUSIMH,
CyOBEKTaMH IPaBOOTHOUICHHH. [Jens — NpOaHAIM3UPOBATH T'€HE3UC 3aKOHOAATENbCTBA O JKUBOTHBIX,
B TOM YHCIIe 3apyOSKHOTO, ¥ TI0Ka3aTh 3HAYMMOCTh JUIsI OOLIECTBA HOPM, PETJIAMEHTUPYIOIINX YCIOBUS
U IOPSIOK MPUOOPETEHHS )KUBOTHBIX, PEIeTbl U IPUHLHUIIEI 00pAIEHNs C HUMH, a TaKkke ChopMyIHpo-
BaTh aBTOPCKYIO MO3HMLMIO 00 Y4acTHH B TPaXJAHCKOM 00OpOTE KUBOTHBIX. Memoowl ucciedo8anus:
(opMaTBEHO-IOPUIMYECKHIH, THATEKTHIECKOrO eIMHCTBA, CHCTEMHOTO aHaIN3a, HHTEPIPETALIMH, MOICIHI-
POBaHMS ¥ NPOTHOZUPOBAHUSA. Pe3ynvmamul ucciedoganus (661600bt): IO UTOTaM IMIPOBEICHHOTO HCCIe-
JOBaHUs MPEIUIOKEHO AOMONHUTH CT. 128 'K PO HOBBIM TEPMHHOM «MMYIIECTBO» KaK 0a30BOr0 MO OT-
HOIICHUIO K TEPMHUHAM «BEIIN», «HHOE NMYIIECTBOY, KMMYILECTBEHHBIC [IPaBay; PaCIIUPHTL KPYT 00BEK-
TOB I'paXXJaHCKHX IIpaB, BBIACINB KUBOTHBIX B KaUY€CTBE CaMOCTOATCIBHOI'O Oﬁ’beKTa; YTOUHHUTH pE€aaK-
muto cr. 137 I'K, mpezcraBuB B Heil onpeenieHne )KUBOTHOTO KaKk 00BEKTa TPAKIAHCKUX TIPaB U OTPa3UB
OCHOBHO# KpHUTEpHH T KIaCCU(PHKAIUH )KUBOTHBIX — 000POTOCIOCOOHOCTh. Kpome Toro, BhICKa3aHO
CyXJIeHHEe 00 M3MEHEHHUSIX POCCUICKOro 3aKOHOAATeNbCTBa, BHECEHHBIX B 2020 ., B TOM uHcie B 3aKOH
«O >KMBOTHOM MHPE», MO3BOJIAIOIINX OCYIIECTBIATh JIFOOUTEIBCKYIO M CIIOPTHBHYIO OXOTY Ha YKHBOT-
HBIX, HaXOJAIIUXCA B IOJIYBOJIBHBIX YCJIOBUAX U MCKYCCTBCHHO COS)J,aHHOﬁ cpeae O6I/ITaHI/Iﬂ, 4YTO SABHO
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Abstract. The relevance of the research is based on the heated discussion that has unfolded in re-
cent years in connection with changes of the current legislation on legal regime of animals as objects of
civil rights as well as awkward suggestions aimed at essentially reshaping the civilistic concept of animals
and establishing their special legal status by recognizing them, albeit with some restrictions, as subjects of
legal rights. The purpose is to analyze the genesis of animals’ legislation, including but not limited to in-
ternational legislation, and to reveal the social significance of norms governing the conditions and proce-
dure for acquisition of animals and the limits and principles of their treatment. The article also aims at
voicing the authors’ position on participation in the civil circulation of animals. Research methods applied
in the work are as follows: formal-legal, dialectical unity, system analysis, interpretation, modeling, and
forecasting. The results of the study (conclusions) are realized in proposing to supplement Art. 128 of the
Civil Code of the Russian Federation with a new term property as basic in relation to terms things, other
property, and property rights. It is also recommended to expand the range of objects of civil rights by iden-
tifying animals as an independent object, clarify the revision of Art. 137 of the Civil Code, presenting in it
the definition of an animal as an object of civil rights and reflecting the main criterion for classifying ani-
mals (turnover). In addition, a judgment was made on changes in Russian legislation introduced in 2020,
including the Law On the Animal World, allowing amateur and sports hunting of animals in semi-free
conditions and artificially created habitat. This law clearly contradicts international agreements that allow
hunting (capture) of animals only for the maintenance of human livelihood.
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BBenenne

AKTYaJbHOCTb HCCIEAOBAHUS MPABOBOIO PEKHUMA KUBOTHBIX KaK OOBEKTOB
rPpaKJAHCKUX IPaB, MO HAIIEeMYy MHEHHUIO, MOATBEPKIACTCS aKTUBHBIMU JHCKYCCHU-
SIMH U UPPALMOHAIBHBIMU TPEIJIOKEHUSAMHU, HAIIPABJICHHBIMH Ha TMPUHIUITHAIBHOE
W3MEHEHHNE UBUIMCTUYECKON KOHIICTIIIMHA U YCTAHOBJIEHUE JIsi HUX 0CO00T0 I0pH-
JUYECKOTO CTaTyca MOCPEJICTBOM TMPHU3HAHUS >KHBOTHBIX XOTS M C HEKOTOPHIMHU
OTpaHUYCHHUSIMH CYOBEKTaMU IMpaBOOTHOIICHWH. OCHOBAHHUSMH IJIsi TaKUX HICH
CITyaT HE TOJIHKO JABWKCHHS 3aIIUTHUKOB KUBOUW MPUPOIBI, HO U SIBHO HEYIaYyHBIC
HOpPMBI TPAaBOBBIX cucTeM. B wactHocTH, oOpaTumcs k DenepaqbHOMY 3aKOHY OT
27 nexabps 2002 r. Ne 184-®3 «O TeXHHYECKOM PETYIHPOBAHHU»S, B KOTOPOM
310pOBbE Tpa)kAaH U 370POBbE KUBOTHBIX HEOJHOKPATHO YIOMMHAIOTCS B OJHOM
psany (Hampumep, yepes 3amsiTyro B cT. 2, 7, 10, 36). Takas pegakuust HOpMaTUBHOTO
MPaBOBOr0 aKTa MOCTY>KHUJIa OCHOBAaHUEM ISl HAYUHBIX MyOIMKAIUH, OTpaXKaromux
MHEHHE YUYCHBIX U MPAKTUKOB OTHOCUTEIILHO HAMEPEHHUS 3aKOHOIATENsI «IIEPEBECTH
KUBOTHBIX U3 OOBEKTOB MPaBOOTHOIIEHUH B cyObekThl» (Gorokhov, Gorokhova,
2016:5-20; Mikryukov, 2016:32—-35).

OnHOBPEMEHHO OTEYECTBEHHBIMU LUBHIIMCTAMHU AHATU3UPYIOTCS TPEIoxKe-
HUS 0 peueniyuu B Pocchio ombiTa M HOPM OTIENBHBIX €BPONEHCKHUX CHCTEM IIO
MPEIOCTaBICHUIO KMUBOTHBIM TIpaBa HAcJeNOBaHUS OT BianenblieB. [lpemmaraercs
JUIS TaKUX CIy4aeB MCIIOJIb30BaTh 3aBEIIATEIbHOE BO3JIOKEHUE, KOTOPOE C TOYKHU
3peHus FOPUCTOB UMEET OOJIbIIIE TOCTOMHCTB, YeM HacieacTBeHHBIN (GoHa. [Ipu aTom
MPU3HAETCSI HEOOXOAMMOCTh 3aKOHO/IATEIHHOTO COBEPIICHCTBOBAHMS HOPM, Kacaro-
IUXcs MCTIONHEHUs BONM HAcTeoAaTes M MEXaHH3Ma ero oOecIedeHHs'; TakKe

3 denepanbublii 3axk0H 0T 27 nekabps 2002 r. Ne 184-®3 «O TexuuueckoM peryiuposanum» // CTIC Kon-
cyapTantlltoc.

4 CM., Hanpumep: JKMBOTHBIM NPEIOKUIIM JaTh HOBBIH Fopuandeckuii cratyc. Jocrynno: https://www.m24.
ru/articles/ehkologiya/14112016/121881 (nara obpamienus: 10.09.2020).
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€CTb MPENJIOKEHUSI BO3JIOKUTh OCHOBHBIE O0S3aHHOCTH KOHTPOJSI 32 WCIOJIHEHUEM
TaKHUX 3aBelIaHuil HA HOTapuyca®.

Cutyanust ycyryounack B CBS3H C BCTyNUBIIMM B cuity DegepanbHbIM 3aK0-
HOM oT 27 nexadpst 2018 1. Ne 498-D3 «OO0 OTBETCTBEHHOM OOPAIICHUH C )KUBOTHBI-
MH ¥ O BHECEHHH U3MEHEHHI B OTIENBbHBIC 3aKOHOAATENbHbIE akThl Poccuiickont De-
Jieparyn», KOTOPbIA B CT. 4 oNpeesseT )KUBOTHBIX KaK «CYIIECTBa, CIIOCOOHBIE HC-
MIBITHIBATH SMOIMHA M (PU3MUYECKHe CTPAJaHHsS», U JTalee PacCMaTPHUBACT >KMBOTHBIX
¥ MMYIIECTBO KaK JBa CAMOCTOATENbHBIX 0OBekTa. Hanmpumep, m. 4 ct. 13 rmacut:
«BBITYn JOMaNTHUX KUBOTHBIX JTOJKEH OCYIIECTBISITHCS TIPH YCIIOBUH 0053aTEIHHO-
ro o0ecriedeHns1 6€30MaCHOCTU TPAKIAH, HCUBOMHBIX, COXPAHHOCTU UMywecmea Gpu-
3MYECKHX JIMIL M FopUarYeckux muiy (kypcus Ham — C.B., X.0.)°. Takas penaxius
3aKOHA IOCIY>KHJIa CBOCOOPA3HBIM TOMYKOM (CTUMYJIOM) JJISi JOHOJHUTENBHBIX ap-
TYMEHTOB NMPU3HAHUS )KUBOTHBIX OTPAaHUYECHHBIMH CyOBEKTaMU TPaB.

YroObl pa3obpaTbes B mpoOieMax MPaBOBOIO PEXHMMa >KUBOTHBIX, HEOOXO-
JUMO TIOHSTh, YTO K€ (WJIM KOTO >K€) 3aKOHOJATeNIb MOHUMAET IO/ >KUBOTHBIMU?
B nensx BbISBICHMS IMyTH CTAHOBJICHUS W Pa3BUTHS MPABOBBIX CHCTEM B 4acTH, Ka-
carouieiics pexxuma KUBOTHBIX, 00paTUMCs K UCTOpHUH. JKHUBOTHBIE YITOMUHAIOTCSI BO
MHOTUX TMpaBOMNOpsAKaX MPaKTUUYECKH C MOMEHTAa MX CcTaHoBJieHus. Hampuwmep,
B puMmckoM npase (3akonbl Xl tabmun, Ynenuan, I. pr. D. IX. 1) 3a Bpea, npuuu-
HEHHBIH KMBOTHBIM, Obla yCTaHOBIEHA OTBETCTBEHHOCTh cobcTBenHuka'. K XVII
BEKy HaunOoJiee MPOTPECCUBHBIM C TOYKH 3PEHHUS MPABOBOTO PETYIMPOBAHUS OTHO-
LIEHWH 10 MOBOAY KMBOTHBIX IMPHU3HAHO 3aKoHOonaTenbcTBO Anonuu. Tak, Mmnepa-
top TokyraBa llynaécu, crpemsch oOecneunTb 3aIIUTy JKUBBIM CYIIECTBAaM, BBEJ
Haka3zaHUs 3a UX yOWICTBO, CO3MaJ MPHUIOTHI Ui O€3JOMHBIX YKMBOTHBIX WM SIBHIICS
WHHUIIMATOPOM HECKOJIBKUX 3aKOHOB, 3aIIPELIAlOIINX JKECTOKOEe 00palleHne ¢ KUBOT-
HeIME®. Poccuiickas UMIeEpHs, XOTS U C OMO3JaHHEM B CPaBHEHHH C APYTHMHM CTpa-
HaMH, TakXke yJeisla BHUMaHHE TMPAaBOBOMY PEXHMY JKHBOTHBIX. B dWacTHOCTH,
B 1865 roay 6w110 co3mano Poccuiickoe 06IECTBO 3alUTH KMBOTHEIX . 30 mekabps
1866 rona umneparop Anekcannp Il yrsepaun pemenne Komurera MUHUCTPOB, 3a-
Ipemaoniee BOIUTh MeBe/Iel TI0 TOpoaM U BecsAM M W37eBaThcs HaJ HUMHU . B mo-
CIIEAYIOUINE JECSTUIETUS 3aKOHOAATEIBCTBO MHOTMX CTPaH M3MEHSUIOCh B CTOPOHY

5 Imutpuesa A. DKCIEPTHI NPEVIOKUIIN IPABOBLIE KOHCTPYKIMK JUIs 0GECIIEUEH s HAIUIEKAIIETO YX0/1a 3a
JOMAIIIHUMH JKMBOTHBIMHU TIOCJIE CMEPTH WX Biazienbies. JlocrymHo: https://www.garant.ru/article/1266100/
(mara o6pamenus: 17.09.2020).

6 denepanbublii 3ak0H oT 27 nexadps 2018 r. Ne 498-03 «O6 OTBETCTBEHHOM OOPALIEHUH C KMBOTHBIMU
¥ 0 BHECCHHU U3MECHEHHH B OTIIENFHBIC 3aKOHOAATENbHBIE akThl Poccuiickoit deneparm» // CIIC KoHcyb-
tanTtllnoc.

7 3akonsr X1 Tabmin. Toctymro: http://bizkonsalt.ru/sanyu/ist/12t.htm (mara o6pamenus: 04.08.2020).
8Kysemenko O. Jlo6ose k Ommxmemy. 28.01.2014. Jloctymmo: https://rusplt.ru/sub/ratings/lyubov-k-
blijnemu-7673.html (nara o6pamenus: 04.08.2020).

9140 ner masan (1865) B Poccun cosnano O6mIECTBO 3amIuTHI MBOTHBIX. JdocTymmo:  http://rusnord.ru/
oldnews/16859-16894.html (zara o6pamenus: 14.09.2020).

OTIpu omHoM MmenBenme HeoOXoauMo 3 yenoBeka HpoBokaThix. Joctymmo: https://www.kommersant.ru/
doc/3652135 (mata obpamenns: 14.09.2020).
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YCUJIEHHS OTBETCTBEHHOCTH 3a KECTOKOE OOpallleHHe C KUBOTHBIMHU, a MEKIyHAPO/I-
HOE co00IIeCTBO pa3paboTaio KOHIIETIIIHIO MPaB )KUBOTHBIX, OCHOBHAS HJIEs] KOTOPOI
COCTOHMT B PAaBHOLIEHHOCTH TJIaBHBIX MOTPEOHOCTEH JIIOAEH M JKUBOTHBIX, @ MMEHHO:
notpedHOCTH n30erath 0OJIHM, COXPAHUTH CBOIO JKU3HbB, KUBOTHBIX HEIb3sl pacCMaTpH-
BaTh KaK YacTHYIO COOCTBEHHOCTb M MCIOJIb30BAThH JUIS TONYYSHHUS MHUIIH, OJIEKIbI,
B MHAYCTPHUU Pa3BJICUCHUH W HAYYHBIX HKCIIEPUMEHTaX, a HEKOTOPbIE MpaBa, HAIpH-
Mep, MPaBO Ha KHU3Hb U 3aLIUTy OT HAHECEHHS TEJIECHBIX MOBPEXKICHUN U MOPAIBHOTO
Bpena, TOIKHBI ObITh IOPHAMYECKH 3aKPETUIEHBI 33 KUBOTHBIM .. Bo BTOpOIi MoNOBHHE
XX Beka Onarogaps akTHUBHOMY JBIIKEHHUIO IO 3aIUTE )KUBOTHBIX OBLIO pa3paboTaHO
Y TIOATIMCAHO MHOTO MEXIyHapOJIHBIX cornamenuii. Poccus, kK coxaneHnto, KO MHO-
I'MM U3 HUX He mpucoeauHumnack. Hanpumep, BcnomMHuM BeemupHyto aekiapanuio
[IPaB KMBOTHBIX, 3aKPEIUIAIOILYIO IISITh CBOOO/] OJIaronoydns *KMBOTHBIX (€CTECTBEH-
HOT'O TOBEJICHUs1, CBOOO/IbI OT I0JI0/a U JKaXKIbI, OT AUCKOM(pOPTa, OT 00U, TPAaBM MU
Gones3Hu, oT cTpaxa u crpecca)’?, EBpomneiickyro KOHBEHIMIO TI0 3alllUTe JOMAITHUX
KMBOTHBIX'® 1 pyrue. Bo MHOrOM NpUHSATHE TAKHX aKTOB 00YCIOBIEHO AKTHBHOCTBIO
BceMUpHOro 06MIeCTBa 3allUThl )KUBOTHBIX, 00pa3oBaHHOro B 1981 roxy™.

OTU JAOKYMEHTBHI, a TaKK€ WHbIE HOPMAaTUBHBIE MPABOBbIE aKThl, PUHATHIE
MEXIyHapOJHBIM cooO0IIecTBOM, Oazupyromuecs Ha uaesx ¢umocopum, oObrYasx
U IPEbIAYILEM OIbITE PErYIMPOBAHUS, TOCIYKUIN OCHOBAHUEM JUISI MOJIEPHU3ALIUI
MHOTHX HAIlMOHATBHBIX TPABOMOPSIKOB B YACTH, KAaCAIOMIEHCS OXPaHbI KHUBOTHBIX.
OmHaKo MPaBOBOM PEKUM KUBOTHBIX MO-TIPEKHEMY SIBIIICTCSI BEChbMa CIIOPHBIM.

Tax, B Poccum xnuBOTHBIE corylacHO aucmo3unuu cT. 137 I'paxkaanckoro Ko-
nekca Poccuiickoit ®enepanun ('K P®) aBisiroTcsi 00bEKTOM TpaXkIaHCKHUX TIPaB,
KOTOPBIM BXOJIUT B OHATUE «UMYILECTBO», TO €CTh MPU3HAETCS OJHUM U3 €r0 BUOB,
€CJIM 3aKOHOM WJIM MHBIMU TPAaBOBBIMHM aKTaMU HE ycTaHOBJIEeHO HHOe. COooTBeT-
CTBEHHO, MPaBOBOMY PEKHUMY KHBOTHBIX MPHUCYLUIM OCOOCHHOCTH HMYILIECTBA Kak
00BbEKTa IpaskJaHCKUX MPaB, B TOM YUCIIE OTJEIbHBIX €r0 BUIOB, HAIIPUMED, BELICH.

BMmecTe ¢ TeM 3akoHOzaTeNbHAsE OrOBOPKA «ECJIM 3aKOHOM WJIM MHBIMH IIpa-
BOBBIMHM aKTaMU HE YCTAHOBJIEHO MHOE» IO3BOJIAET C/IENaTh BBIBOJ, YTO *KUBOTHBIE
obmagaroT crenn(UIecKUMH CBOWCTBAMH, KOTOpBIE OOYCIIOBIMBAIOT  HEOOXOIu-
MOCTb BHECEHHMsI B X IIPABOBOM PEKUM JTOMOIHUTEIBHBIX IOPUINYECKUX XapaKTepU-
CTHK, YYUTBHIBAIOIINX OMOJIOTHYECKHE OCOOCHHOCTH XMBOTO OpraHU3Ma M MOMYJIsp-
HOCTb CZEJIOK, IPEIMETOM KOTOPBIX SIBIIAIOTCS *HBOTHBIE. Hanpumep, B 2019 r. no-
MAaIllHUX JKUBOTHBIX UMeNU Oojiee 55 MIIH pocCHHCKHX ToMOX03sHcTB (53% oT mx

11 Glendinning, L. Spanish parliament approves “human rights” for apes. Available from: https://www.theguardian.
com/world/2008/jun/26/humanrights.animalwelfare?gusrc=rss&feed=networkfront [Accessed 14" September 2020].
12 Universal Declaration of Animal Rights — 6suta mpenctasnena MexyHapoHON JTHTOIf MpaB KHUBOT-
HbIX 23 centsa6ps 1977 ronma B Jlongone. Hoctymno: https://volnistiki.ru/soderzhanie-i-ukhod/vsemirnaya-
deklaratsiya-prav-zhivotnykh/ (mara o6pamenwus: 20.08.2020).

13 Epponeiickas KOHBEHIMs MO 3aluTe JOMAMIHUX >KMBOTHBIX. Joctymmo: http://animals-nsk.ru/data/ek-
zdj.pdf (mara o6pamenus: 20.08.2020).

14 BeemupHoe 0611ecTBO 3amuTh %uBoTHEIX. JoctynHo: https://dic.academic.ru/dic.nsf/ruwiki/1359579 (na-
Ta obpamenus 18.09.2020)
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obmiero uncna B ctpane)’®. Kpome Toro, NpMHUMAKOTCS BO BHUMAHME YacThle KOH-
(IMKTHBIE CUTYalMM, BO3HUKAIOILKE I10 TOBOAY IIPaB HA yKa3aHHbIC OOBEKTHI, B TOM
qHcIIe KECTOKOe 00pallleHHe C KUBOTHBIMH, KOTOPOE CIIOCOOCTBYET POCTY arpeccuu
¥ TIOBBIIIAET MPECTYNHOCTh B obmectse™®. ViMmenHo mo >tuM npuunnam denepaib-
HbIM 3aKk0oHOM OT 20 mexabpst 2017 r. Ne 412-®3 Obu1 pacmmper cocTaB MpecTyIlie-
Hus cT. 245 YK P® «Kecrokoe obparnienue ¢ KUBOTHBIMA» .

B nononnenne k ckazanHoMy 1 sHBaps 2020 roga B MOJHYIO CHIIY BCTYIHI
yke ynomuHapmuiics @enepanbHbiii 3akoH Ne 498-03 «O06 0TBETCTBEHHOM 00pa-
LIEHUH C KUBOTHBIMHU U O BHECEHUU M3MEHEHHH B OTAEJbHBIE 3aKOHOJIATEIIbHbIE aK-
Tl Poccuiickoii denepanyiny, KOTOPbIA, KaKk U APYru€ HOPMATHBHBIE JOKYMEHTBHI,
TaK)K€ HE COJIEP)KUT ONpEAENICHUs] )KMBOTHOIO KaK OOBEKTAa IPa’kJaHCKOro IpaBa.
TeM He MeHee, OT/Ie/IbHBIE XapaKTEPUCTUKU Pa3HbIX BUJIOB )KMBOTHBIX 3aKOHOJATENb
Bce ke onpeaenui. B yactHocTy, cT. 2 @3 «O mIeMeHHOM KUBOTHOBOJCTBE» yCTa-
HaBJIMBAET, YTO IJIEMEHHOE KUBOTHOE — CEJIbCKOXO035HCTBEHHOE )KUBOTHOE, UMEIO-
1iee JOKYMEHTalIbHO MOATBEP)KICHHOE MPOUCXOKICHHE, UCTIONIb3YeMOe AJIsl BOCIIPO-
W3BOJICTBA ONPE/IEICHHON MOPO/Ibl U 3apETUCTPUPOBAHHOE B YCTAHOBICHHOM HOPSI-
ke'®. B coorsercTBHM €O cT. 1 @3 «O KUBOTHOM MHpPE» TOJ KMBOTHBIM MHPOM TIO-
HUMAETCS] COBOKYITHOCTH JKHBBIX OPraHU3MOB BCEX BHIOB JWKHUX XHBOTHBIX, TIOCTO-
SITHHO WJIM BPEMEHHO Hacelstolmx tepputopuio Poccuiickoit denepannu u Haxons-
IIMXCSI B COCTOSIHUM €CTECTBEHHOM CBOOOBI, a TAK)KE OTHOCALIMXCS K MPHPOJHBIM
pecypcaM KOHTHHEHTAJIBHOTO MIeib(a W HCKIIOYUTEIBHON SKOHOMHYECKOW 30HBI
Poccuiickoii @eaepanuu. Jlanee oTMedaeTcs, 4To0 0ObEKTOM KMBOTHOTO MUpPA SIBJISI-
eTcs OpraHu3M SKMBOTHOTO TIPOMCXOKJeHHs (mukoe xuotHoe).'® Ha ocHoBamuu
yKa3aHHbIX (POPMYJIHPOBOK MOXKHO C/E€JIaTh BBIBOJ, YTO 3aKOHO/ATENIb OIPaHUYMIICS
JMIIb KPATKUMHU XapaKTePUCTHKAMM, NPUCYHIIMMHU OTIEIbHBIM BHJAM >KHBOTHBIX,
1 He chopMyIrpoBall AePUHHUIINN KHUBOTHOTO KaK 00BEKTa IPAXKAAHCKUX TPaB.

Otot npoden yactuyHo BocnionHseT Jupextusa Ne 2010/63/EC Eppomneiicko-
ro napnamenta u Cosera EBpomneiickoro Coro3a «O 3amuTe KUBOTHBIX, HCIOJIB3YIO-
LIMXCA JUISL HAyYHBIX LEnei», CT. 1 KOTOpOH COAEP)KUT MEepPEUEHb JKUBBIX OpPraHu3-
MOB, Ha KOTOpBIE paclpocTpaHseTcs ykazaHHas J[MpeKTuBa, a UMEHHO:

«a) )KMBBIE HEUEIOBEKOOOpa3HbIe MO3BOHOYHBIE )KUBOTHBIE, BKIIHOYAS:

1) CAaMOCTOSATENILHO MUTAIOLINECS JINYUHOUHBIE (POPMBI;

15 Yucno momaummnx xuBoTHBIX B P® BeIpocio Ha 14% 3a Tpu roxa. Hoctymuo: https://www.interfax.ru/
russia/631927 (nara obpamenust: 02.08. 2020).

16 HakasxyT 3a 3BepctTBo. https://rg.ru/2018/08/27/v-rossii-rezko-vyroslo-chislo-ugolovnyh-del-na-zhivoderov.
html (zata o6pamenus: 20.08.2020).

7 Denepanphblil 3akoH 0T 20.12.2017 Ne 412-D3 «O BHeceHUN U3MEHEHUIT B ctathu 245 u 258.1 YromoBHO-
ro kogekca Poccuiickoil denepanuu u crateu 150 u 151 YronosHo-npoueccyaibHoro kojaekca Pocecuiickoit
®enepaumny» // CIIC Koncynbsrantllntoc.

18 denepanbubiil 3akon oT 03.08.1995 Ne 123-®3 (pex. ot 02.08.2019) «O miieMeHHOM KUBOTHOBOACTBEY //
CIIC Koncynsrantllmtoc.

19 denepanbublii 3akoH or 24.04.1995 Ne 52-03 (pen. or 24.04.2020) «O xwusotHom mupe» // CIIC Kom-
cynpTanTtlloc.
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11) 3apOAbIIICBLIC (bOpMBI MIJICKOIMIUTAIOMUX C IMOCIACAHCTO TpUMECTpPA HOP-
MaJIbHOT'O pa3BUTHA,
b) KHBBIC FOJ'IOBOHOFI/IC»ZO.

[Tpu3HaBas IOPUINYECKYIO 3HAUUMOCTh YKAa3aHHOTO ITEPEYHs, TeM HE MEHee
roJjlaraeéM: pPOCCHICKasi MpaBoOBasi CUCTEMa HYXXJaeTcs B OPpHUIMAIBbHOW NeDUHHUIINU
KMBOTHOTO KaK 00BEKTa rPa)KIaHCKUX IPaB, IIOCKOJIbKY OHA HEOOXOauMa JJIsl yTO4-
HEHHSI TIPABOBOTO PEXKHMMa OTAEIBHBIX MPEICTABUTEINICH )KUBOTHOTO MUPA, HAIIPUMEDP
pb10. C 3TUM (haKTOM COTJIAIIAIOTCS MHOTHE OTE€UYECTBEHHbIE IIMBUIIMCTHI, Tpeyiaras
pasnuuHbIe BapuaHThl pemienust Bonpoca. Tak, [I.E. 3axapos (Zakharov, 2018:126—
134; 2020:8), uccnemyst KUBOTHBIX C TOUKH 3p€HHsI 0OBEKTOB I'Pa’kJaHCKUX IIpaB, CO-
IJIalIaeTcsl ¢ MHEHHEM 3aKOHOAATENsl O TOM, YTO )KMBOTHBIC MPEACTABISIIOT COOOM
BUJI BEIlIeH M Ipe/iaraeT MOHUMATH 1101 )KHBOTHBIM JIBKUMYIO, HEISITHMYIO, HETO-
TpeOIsIeMyI0 Bellb, B TPAKIAHCKOM 000pOTE 00JIaaroNIyt0 Ka4eCTBOM TOBapHOCTH,
XapaKTepU3YIONIYIOCS CIIOCOOHOCTBIO HCITBITHIBATH HETaTUBHBIE OOJIEBBIC OIIYIICHUS
OT BHEIIHUX Pa3pakUTENIeH, a TAKKe BO3SMOKHOCTBIO B PE3YJIbTaTe «BEIICCTBEHHOM
TpaHchOpMaLUK» MEPEXOTUTh U3 OJHOTO Ka4eCTBEHHOTO COCTOSIHUS B Apyroe (Omo-
Joruyeckast THOenb NPUBOAMT K YHUYTOXKEHHUIO OJYLIEBICHHOH W MOSBICHUIO
HEOAYIICBICHHON BEIl) U B OTJIMYME OT BCEX MHBIX BEIIEH B IpakJaHCKOM IpaBe
uMeroIas MoTpeOHOCTH, YAOBIETBOPEHHE KOTOPBIX OOECHeuYMBaeT caMo €€ Cyllle-
crBoBaHue. Kpome TOro, 000CHOBBIBAaETCS BBIBOJ O HEBO3MOXKHOCTH IPHMEHCHUS
K JWKAM JKHBOTHBIM, HAXOISIIUMCS B COCTOSHHHM E€CTECTBEHHOW CBOOOMBI, HOPM
IPa’KIaHCKOTO MPaBa, KaCAFOIIMXCS UMYILECTBA.

Heckonbpko unHoM mosummu npunepxkusatorcs M.M. babunnes, O.A. bep3unn
u E.H. lllnsruna (Babintsev, Berzin® & Shlyagina, 2020:158-167). B wactHocTH, npH-
3HaBask ONTHUMAJBHBIM PEHICHHEM pPAacCMOTPEHHE >KMBOTHBIX B KadyecTBe Bemied Oe3
BBEJICHUSI HOBBIX IOPUANYECKHX KaTErOpHi (TaKMX KaK «OIyLIEBICHHAs BEIIb»), OHH
MIPeAJIararoT ONPEIEISTh )KUBOTHBIX KaK OPraHU3M KHBOTHOTO POUCXOXKACHHS, KOTO-
PBIil MOXKET BBICTYNATh B Ka4eCTBE OOBEKTA IPaXKAAHCKOr0 000pOTa, MMEET He00Xo-
JMMBble A7s1 00eCTIeUeHUs KU3HU MOTPEOHOCTH, CMOCOOCH pearnpoBaTh HAa BHEIIHHE
pa3IpaXUTeN U B ONPEICIICHHONW CTENEHU HCIBITHIBATh YyBCTBA U BBIPAXKATh BOIIIO.
[Tpu 3TOM yBaskaeMble aBTOPBI MIPU3HAIOT, YTO OTPOMHOE pasHOOOpa3he BUIOB JKHBBIX
OpraHU3MOB He MO3BOJISIET IPUMEHSTh €IMHBII IPAaBOBOM PEXHUM KO BceM n3 HUX. Tak,
OTHOIIICHHS, CBSI3aHHBIC C JUKUMH YXHBOTHBIMHU («OOBEKTaMH >KUBOTHOTO MHPa»),
B OOJIBIIICH CTENEHH SIBIISIOTCS 0OBEKTOM YKOJIOTHYECKOT0, aJMUHUCTPATUBHOTO U YTO-
JIOBHOTO TIpaBa, HEXEJH TPaXTAHCKOTO0, ¥ PETYJIUPYIOTCS 3aKOHOM O KHBOTHOM MHDE.
OcoObIit TTPaBOBOM pEXMM JIEHCTBYET TaKkKe B OTHOIICHWH CITY>KEOHBIX, J1aboparop-
HBIX M MHBIX )KUBOTHBIX (HAIPUMEp, JOMAIIHUX WIH IUIEMEHHBIX). B utore ¢popmymnu-
pyeTcs BBIBOJ O MPH3HAHUU )KUBOTHBIX BEIIAMU M HEOOXOAMMOCTH MX KIIacCH(UKAIINU
Ha BUJBL. AHAJOTMYHYIO TOYKY 3PEHHS BBICKA3bIBAIOT W JIPyTHE aBTOPHI, HAIPHUMED,

20 Mupextusa Esponeiickoro napnamenta u Cosera Epponetickoro Coroza 2010/63/EC or 22 cenrsiops 2010 r.
0 3alINTE XUBOTHBIX, UCTIONB3YIOIIMXCS il HayuHbIX 1eneit // CIIC ["apanT.
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A.A. Moxos u JI.9. KonsutioB (Mokhov & Kopylov, 2006:25-37). B HayuHo¥#1 utepa-
Type IPEJICTaBICHbl U UHBIE MHEHHMsI, KOTOPblE MOKHO paccMaTpUBaTh KaK yTOUHSIO-
IHEe II0 OTHOIICHWIO K BEINIEH3IOKeHHOM mo3unuu. B yactHocTH, C.B. ThrauHmH
u E.B. Koponésa (2020:83) apryMeHTHPYIOT BBIBO, YTO XMBOTHBIX IIPH ONpPEICICHUN
WX MecTa B KjacCHu(PHKAIMM 00bEKTOB TPAXKIAHCKUX MPaB CJIEAyeT OTHOCUTh UMEHHO
K KaTeTOpUHU MHOTO UMYIIIECTBA, & HE BEIlEH.

[TpusHaBas Hay4YHYIO IIEHHOCTh M MPAKTUYECKYIO 3HAYMMOCTb TaKOTO BBHIBO-
Jla, TojaraeM yMECTHbIM OTMETHTh, YTO JaHHAs TOYKA 3PEHHS HE COOTBETCTBYET
mucnosunuu cr. 128 'K PO, xotopas OTHOCUT K HMHOMY UMYILIECTBY MMYIIECTBEH-
Hble TpaBa (BKJItOYash O€3HAJIMYHbBIE JCHEXKHBIE CPEJICTBA, OE30OKyMEHTapHbIE IICH-
Hble Oymaru, nudpoBbIe MpaBa), TO €CTh 3aKOHOJATENh OJIHO3HAYHO TTOHUMAET TOJ
WHBIM UMYIIECTBOM BUJ IOPUIUYECKH MHIUBUAYTH3UPOBAHHBIX OOBEKTOB IPaXKIaH-
CKUX TpaB, UMEIOIIMX MaTepuaibHyl0 (OpMy, JOCTYMHYIO JUISI BOCHPHUSTHS M OCY-
IIECTBJICHUS] TPABOMOYHN TOJBKO C TIOMOIINBIO TEXHUYECKUX CPEeNCTB. TakuMm oOpa-
30M, JKUBOTHBIE H3-32 CBOEH OOBEKTUBHO BBIPAXKEHHOHN ()OPMBI U CBOOOIHOTO JOCTY-
Ma K Hel sIBHO HE «BIHCHIBAIOTCS» B KPYT OOBEKTOB, BXOSIINX B HHOE UMYIIECTBO.
B 10 xe Bpems, npeaBuasi Bo3pakeHus: «llepedeHb 0ObEKTOB, BKIIOYEHHBIX B HHOE
UMYIIECTBO, OTKPBIT, TO3TOMY MOXHO OTHECTH K HEMY W >KMBOTHBIX!», 3aMeTUM,
npeacTaBieHHblid B cT. 128 'K P® nepeveHs BUOB MHOTO UMYIIIECTBA JCHCTBUTEb-
HO CJIETyeT MPU3HATh OTKPBIThIM, TaK KaK yTOYHEHHUE «B TOM YHUCIIE» O3HAYAET, UTO
UMEIOTCA U JIpyrue OOBEKThI, BXOAAlIMe B 3TO MoHsATHE. OAHAKO HE YKa3aHHbIE
B MHOM HMYIIECTBE OOBEKTHI TAKKe JOJIKHBI COOTBETCTBOBATH 00IIeMy TpeOoBa-
HUIO — OBITh IOCTYIHBIMU JIJISl BOCIIPUATHSA ¥ OCYIIECTBIICHUS IPAaBOMOYHM TOJIBKO
C TIOMOIIBIO TEXHUYECKHUX CpencTB. [lo HameMy MHEHHIO, 3TO MOTYT OBITh MaTepH-
aNbHBIE Oylara, HEe OOJIamaroNIve TpPU3HAKaMH Beliel (BO3MYIIHBIE TPACChl, TPAHC-
MOPTHBIE MApPHIPYTHl U T.I.), KOTOPBIE MPUHAIC)KAT KOHKPETHBIM CYOBEKTaM, TO
€CTh SIBIIIOTCSl IOPUIUYECKH WHIUBUyTM3UPOBAHHBIMUA. C Yy4ETOM H3JI0KEHHOTO
BBIBOJ] O MPU3HAHUH >KHUBOTHBIX MHBIM HMYIIECTBOM SIBHO HE COOTBETCTBYET JICH-
cTBytomIel B Poccuy MUBUITMCTHYECKOM CCTEME O0BEKTOB.

Ho onpenensiss MecTo ®HUBOTHBIX B OTE€UECTBEHHON NMPaBOBOU cucTEME, HE0O-
XOJIUMO TIPUHSATH BO BHUMaHWE, YTO KUBOTHBIE CITOCOOHBI BOCIPUHUMATH OKpYyXka-
IOIUH MHUP W BBIIEIATh M3 HETO 3HAKOMBIE UM TPEIMETHI (lomMa, JOpOry W T.II.),
a Tak)Ke y3HaBaTh JIIOJIeH U 3allOMUHATh UX KOMaH/bl, JeHCTBUA. B HEKOTOpPBIX CUTY-
aIUsIX JKABOTHBIE TIPOSIBIISIFOT «CBOIO BOJIIO», OTKA3BIBASICH BHITIOIHITH TPEOYEMBbIC OT
HUX JedcTBUs. Takoe moBeleHHWE OOYCIIOBICHO HAIMYMEM y HHUX Pa3BUTON IICH-
TpaJbHOW HEPBHOM cUCTeMEI. [[03TOMy paccMaTpuBaTh KXWBOTHOE KaK BUJ MMYIIE-
CTBa UJIM WHOTO UMYIIECTBA, KOTOPOE aCCOIMUPYETCS, B TIEPBYIO OYEPE/lb, C BEIIAMH,
T.C. KHS)KUBBIMHY» MPEIMETaMH, 03HAYaeT NMPEHEOPEIKEHUE CYIIECTBEHHBIMUA 0COOCH-
HOCTSIMU JKHBOT'O OpraHu3Ma, CIIOCOOHOr0 BOCIPHHHMMATh BHEILIHEE BO3JCHCTBUE
u oreHuBath ero. Iloxoxue aprymentsl OblTH copmynupoBanbl E.D. EceeBbiM
(Evseev, 2009), KOTOpHII TPHUIIIEN K BEIBOLY O TOM, YTO «OKUBOTHBIC HE OTHOCSTCS HU
K BeIIaM, HU TeM 0oJiee K UX 0c000# pa3HOBHIHOCTHU (TaK Ha3bIBAEMBIM OJYIIIEBIICH-
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HBIM BelaM (IpeaMeTam)) U MPEeACTaBISAIOT COOOM CaMOCTOSTENbHBI 00BEKT Ipa-
JTAHCKUX TpaBy». Takas TOYKa 3peHUs MpEACTaBIsAeTCS HaM Hanbojee COOTBETCTBY-
IOIIEH CIIOKUBIIUMCS OOIIECTBEHHBIM OTHOIICHUSIM, MPEJAMETOM KOTOPBIX SIBIISIOT-
Cs1 )KUBOTHBIE.

B 1o ke Bpems HeNb3sl HE yIEeIUTh BHUMAHUE JICHCTBYIOIIMM TPABOBBIM CH-
CTeMaM W Hay4YHbIM KOHLEMIHUSIM, KBATU(PHUIUPYIOIIUM XKHBOTHBIX, XOTS U C HEKOTO-
PBIMH OTOBOPKaMH, KaK CIICIHAIbHBIA OOBEKT I'PaKIaHCKOrO 000pOTa, CIOCOOHBIN
YyBCTBOBATh, CTPaaTh, OCO3HABATh OJAaronoiydue, U TaKUM 00pa3oM 00JaaaTh orpa-
HUYEHHBIMU TIpaBaMu. B pamkax paccMaTpuBaeMOro acmekTa MpeiCTaBIsieT WHTEPeC
uccre0BaHKue 3apyO0eKHBIX IPABOMOPSIIKOB U MPAKTUKH, poBeneHHoe E.I'. Adanack-
eoit u E.A. AdanacreBoii (Afanasyeva & Afanasyeva, 2019:107-116). B uactHocTH,
yBa)KaeMbl€ aBTOPbI OTMEYAIOT CYIIECTBEHHbIC M3MEHEHHUSI B OTHOILCHUU YKHBOTHBIX
B 3aKOHO/IATENILCTBE psifia CTpaH, a UMeHHO: DpaHIly3cKUil TpaKIaHCKUA KOJEKC KBa-
TMQUIMPYET )KUBOTHBIX KaK KHMBBIX YYBCTBYIOIIMX CYIIECTB, OTTPAHUYMBAS UX TEM
caMbIM OT UMyIlnecTBa; ['epmanus u llIBeiinapusi nmpu3HaIM NpaBa >KUBOTHBIX; €Ile
nanbiie nonuia Mcnanus, koTopas 3akpernuia 3a 00e3bsiHaMH MpaBa YeJIoBeKa.

OneHuBasi Takue CHCTEMBI, IIOJIaTaeéM, YTO BIIOJIHE BEPOSITEH CIEAYIOIIUi
9Tal pa3BUTHsI 3aKOHO/IATEIICTBA — YCTAHOBJICHUE 33 )KUBOTHBIMHU CTaTyca CyObeK-
Ta MpaBa, XOTS U C HEKOTOPBIMH OroBOpKamMu. [1o HaleMy MHEHHUIO, pear3alus Ta-
KO MepCIEeKTUBBI HE TOJIBKO BHECET CYIICCTBEHHBIC TPYAHOCTH B MPABOIPUMEHECHHE,
HO ¥ TOTPeOyeT MPUHIUITAATBHOTO U3MCHEHHUS KOHIICTIIIUK CYObEKTOB MPaBa, a TaK-
e TOCITY>KUT OCHOBAHUEM ]ISl BBEICHUS B JICHCTBYIOIIUE MPABOBBIC CUCTEMbI HppPa-
[IUOHATILHBIX HOpPM. [IpoaHaIM3upoBaB COJCPIKAHUE U TOCICICTBUS M3MEHEHUH U J10-
MOJTHEHHIA, BHECEHHBIX B 3aKOHOJATENbCTBO Poccuu B TIOCIIEHME TO/IBI, PSIIT aBTOPOB,
B Tom uuncie J.b. Topoxos (Gorokhov, 2019:45-78), pa3nensiror uaei0 3aKOHOJA-
TEJILHOW T'yMaHHW3allMd OTHOILIEHHS K YKMBOTHBIM, HO BBICTYIAIOT MPOTHUB CIIOCOOOB
€€ OCYIIECTBIICHUS, KOTOPbIC MOTYT HAHECTH BPE/]l IIPABOBOI CUCTEME.

C y4eToM H3II0KEHHOTO TP pa3padOTKEe ONMpEesICHHs JKUBOTHBIX KaK BHJIA
00BEKTOB TPAKIAHCKUX IpaB MpeajaraeM MPUHATH BO BHUMaHHE cienyromee. JKu-
80MHOE — CAMOCMOAMENbHBIL 00BEKM 2PANCOAHCKUX NPAB, AGTAIOUUNC 00YULes-
JEHHbIM npedcmasumenem npupoovl, KOMopwvlii 001adaem CnocoOHOCMbI0 K 4)6-
CMBEHHOMY S0CHPUAMUIO U OYEHUBAHUIO OKPYICAIOWE20 MUpA NOCPEeOCMBOM YeH-
MpanbHOU HepPEHOU cucmembl. YKa3aHHbBIC B 3TOM OIPEICICHUN MPU3HAKH, B YaCTHO-
CTH HaJM4YUe [EHTPAJIbHONH HEPBHOW CHCTEMBI, TOMOTYT BBIACTHUTDH JKUBOTHBIX CPEIH
IpyTuX TMpeacTaBuTeneii gayHsl, ckaxxeM HH(Yy3opuu Tydensku. Umenno stu opu-
[UAILHO YCTaHOBIJICHHBIE TIPU3HAKU MO3BOJIST POCCUIICKOMY 3aKOHOATEIIO0, UCTIONb-
3ysl OIIBIT 3apYOEKHBIX MMPABOBBIX CHCTEM, Pa3padOoTaTh MPABOBOM PEKUM TaKUX 00b-

CKTOB, OTPAa3UTh €ro B 3aKOHEC O 3allIUTC JXUBOTHBIX U 3(1)(1)€KTI/IBHO HpHMCHﬂTBZl.

21 Cm., Hampumep: XozsuH Ha mosoaxe. Jocrtymmo: https:/rg.ru/2006/03/03/bill.html (mata o6parmenus:
15.09.2020); 3akon CIIIA 06 OTBETCTBEHHOCTH 3a ECTOKOE oOpalieHue ¢ xuBoTHbIME (Preventing Animal
Cruelty and Torture (PACT). Available from: https://www.govtrack.us/congress/bills/116/hr724 [Accessed
29t September 2020] u ap.
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Hcxons 3 npeyioKeHHOro onpeaeaeH s, MOXKHO IPOBECTH KiIaccu(uKaiuio
KUBOTHBIX C T€M, YTOObl KOHKPETHU3MPOBATH MPABOBOW PEKHUM OTIEIbHBIX BHJIOB.
BwMmecte ¢ TeM criemyeTr uMeTh B BHJLY, YTO IMOJHAs KiacCU(UKAIUS MPEICTaBUTENICH
JKUBOTHOT'O MUpa JUIsl OPUIMYECKUX LIEJIEN HE aKTyallbHa, MOCKOJIbKY OCHOBHOE 3Ha-
YeHHEe MMEET UX 00OpPOTOCTIOCOOHOCTh KaK OOBEKTOB TpakIaHCKUX mpaB. MIMeHHO
3TOT KPUTEPUIA OIpeaeieT SKOHOMUYECKYIO LIEHHOCTh U MPAKTUYECKY0 3HAYMMOCTb
TOTO WJIM WHOTO BUJA )KHUBOTHBIX, a TAKXKE SBISICTCS OCHOBAaHHEM ISl (HOPMYJIMPOBA-
HUS WX MpaBoBOro pexxkuma. OTcrofa MOHSTEH HHTEPEC OTEUYECTBEHHBIX OPHUCTOB
Kk ganHomy npu3Haky. Tak, C.B. Teraunaun u E.B. Koponéra onyOnukoBamu pe3yiib-
TaThl CBOETO HCCIICAOBAHHMS OCOOCHHOCTEH IMPAaBOBOW PETIaMEHTALMU BOBIICYCHUS
B 000pOT JAMKHX JKUBOTHBIX M JKUBOTHBIX, U3BSATHIX U3 €CTECTBEHHOH Cpenbl oOuTa-
HUs. YBakaeMble aBTOPHI ACJIAOT BBIBOJ O TOM, YTO B OTHOLLIEHUHU JTUKUX KHBOTHBIX
B HACTOsIILIEE BpeEMs JEHCTBYET NOCTATOYHO JIOTMYHAs M IMOCJIEN0BaTEIbHAsl HOpMa-
TUBHO-TIpaBoBasi 6a3a. B To e BpeMst 0COOEHHOCTSM MPaBOBOTO PEXKUMA KUBOTHBIX,
M3BATHIX U3 €CTECTBEHHOM Cpe/ibl OOMTAHUs, HE YACTSETCS HaANIESKAIEro BHUMaHUSI.
B noareepxaeHue cBOEro BhIBOJA aBTOPbI YKA3bIBAIOT MPEACTABUTENEH pa3IMUHbIX
BHJIOB KUBOTHBIX, HCIIOJIE3YEMBIX B Pa3HBIX chepax TpakIaHCKOTO 000poTa U Tocy-
JTAPCTBEHHBIX HYX]I, B YACTHOCTHU:

— JIOMallIHUE,

— CEJIbCKOXO0341CTBEHHBIE, B TOM YHCJIE INIEMEHHBIE,

— nabopaTopHbIE WK SKCIIEPUMEHTAJIbHEIE,

— cly’Ke0Hble,

— KMBOTHBIE, UCII0JIb3YEMBIE B KYJIbTYPHO-3PEIUIIHBIX MEPONPUATHSIX,

— 0Oe3Haa30pHBIE.

Bmecre ¢ Tem, HecMOTpsl Ha, Ka3anoch Obl, 3HAUUTENbHBIN NEPEYEHb, KOTO-
peiii He sBisiercss ucuepnbiBatonmM, C.B. Terauana u E.B. Koponésa (Tychinin &
Koroleva, 2020:81-85) pe3toMHPYIOT: «...B HACTOSIIEE BpeMsl 3aKOHOAATEIbCTBO
B JIaHHOM 00JIaCTH SBJSETCS IOCTATOYHO PA3pPO3HEHHBIM U B OTHOILIECHUU CHEIU(PUKU
MPABOBOTO PEXHUMa OTAEIHHBIX BUAOB JKUBOTHBIX HAXOJIUTCS B CTaIHH CTAHOBIIE-
Hus». Cornamasch ¢ 3TUM BBIBOJIOM, OTMETHM: BBI30B OOIECTBA O MOJAECPHHU3AIINI
OTE€YECTBEHHON MPABOBOM CUCTEMBI, PETYIHUPYIOIIEN IOPUINUYECKUI PEXUM KHBOT-
HBIX, CIIETyeT yAOBIETBOPUTH ITyTeM AomnonHeHus cT. 128 'K PD camocrosiTensHbIM
00BEKTOM (GKUBOTHBIEY.

Heob6xomumocts momnonaenus ct. 128 'K PD oOycosiena Tem, 4To 3ta cra-
ThS SIBJSIETCS OCHOBOIIOJIAraloield HOPMOH, YCTaHABIMBAIOIIEH TMepeueHb 00OBEKTOB
IpaXXIaHCKHUX IPaB, MPABOBOM PEKUM U MPEIeIbl PEryJIMpPOBaHUs KOTOPBIX 3aKper-
JSAI0TCS B mocieayroumx pasaenax ['paxnanckoro koaekca P®, mosromy mis 1o-
CTHKEHUS TUAJIEKTHUECKOM CBA3M OOIIETO U CMEUUaIbHOIro, €€ AUCIIO3UIUS TOJIKHA
YIOMHUHATh BCE OOBEKTHI, TIOTYYUBIINE HHCTUTYIIHOHAIBHOE Pa3BUTHE, B TOM YHCIIE
Y KUBOTHBIX. Jlajee, >KUBOTHBIE KaK OOBEKTHI IPaKTAHCKHUX IPaB MOJIYYaOT CBOIO
xapakTtepuctuky B cT. 137 'K P®, nucno3unus KOTOpOil pacHpOCTpaHSET Ha 3TU
O0OBEKTHI MPaBOBOW pekuM mMyInecTBa. Bmecte ¢ Tem B cT. 128 'K P® Tepmun
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«MMYIIECTBO» HE YMOTPEOSIeTCs, OJIHAKO YIOMHUHAIOTCS «BEHIN» U «UHOE HUMYIIE-
cTBO». OTCI0/1a BO3HUKAET aKTyaJIbHBIN €Ile CO BPEMEH PUMCKOT0 MpaBa BOIMPOC O CO-
OTHOIIICHUY TIOHSATHUN «UMYIIECTBOY», «BEIIN» U «MHOE MMyIIecTBo». Ha ceromnsiii-
HUIi JIeHb MHOTHE poccuiickue MUBWIKCTHI, B ToM umcie E.A. Cyxanos (Sukhanov,
2011), a tawke O.C. lleBuus (Shevtsiv, 2015:121-128), npuaep uBaroTCsi TOUYKU
3peHusi, COTJAaCHO KOTOPOW Ae(DUHHUIUS «HUMYIIECTBO» OXBAaTHIBAET COBOKYIMHOCTh
MPU3HAKOB, OTHOCSIIUXCS K TPUHAIISKAIUM CyOBEKTYy Tpa)kIaHCKOTO IpaBa Be-
aM, IMYIIECTBEHHBIM TipaBaM u o0si3anHOCTAM. A.I1. Ceprees (Sergeev, 2018:361-
362) oTMeuaeT, 4TO MO MMYIIECTBOM MOHUMAIOT BEIW, JCHBIH U IICHHBIC Oymaru,
a TaKkKe MMYIIECTBEHHBIC MpaBa M O00SI3aHHOCTH CyObekTa. JlaHHOE CYXJICHHE W3-
BECTHOT'O POCCHUIMCKOTO HOPHUCTA OTPaKaeT MPUHIMIHAIBHYIO MBICTh OT€YECTBEHHBIX
[IUBWJINCTOB; TMOHATHE «AMYIIIECCTBO» MO OTHOIICHHUIO K MOHSTHIO «BEIIN» SIBISCTCS
POMOBBIM. DTOT BBIBOJ TMOJTBEPKAACTCS JACHCTBYIOIIEH B HACTOSIIEE BpeMs peak-
nueit cr. 128 'K P®: 3akoHOoaTenb He ynoTpediasieT TEpMUH «MMYIIECTBOY», OJJHAKO,
yKa3bIBasi Ha TakKue OOBEKTHI TPAaXIaHCKUX MPAB, KAK «BEIIN» U «AHOE UMYIIECTBOY,
MO/Ipa3yMeBaeT, 4TO BCE MEPEUYUCICHHOE 10 HHUX SBISIETCS HE TOJIBKO BEIaMH, HO
u umyiecTBoM. [loaTomy Bo n3bexanue paznuiuii B HOHUMaHuu cMbicna cT. 128 I'K
P® o cooTHOmEHNN TEPMHUHOB «HUMYIIIECTBO», «BEUIN» U «HHOE UMYIIECTBO», a TaK-
)K€ YUUTBIBas €€ IOPUANYCCKOE MpeaHa3HAuYCHUE, 11eJIeCO00pa3HO JOTOHUTE 3Ty OC-
HOBOIIOJIATAIONIYIO CTAaThIO0 TAKMM O0OBEKTOM KaK UMYIIECTBO.

Bozepamasics k yrounenuto aucnosunuu cT. 137 I'K PO, ormerum, urto cre-
JIyeT OMUpAThCcsl Ha yxke wmmeronuecs B Poccun HOpMaTHWBHBIC TPAaBOBBIC AaKThI,
a TaKXe, YYWTHhIBas HAKOIUJICHHBIM MEXIYHApPOJHBIM COOOIECTBOM OMBIT, YKa3aTh
KpUTEPUU ¥ OCHOBHBIE BHUJIBI OXPAHbI )KUBOTHBIX, @ IMEHHO: HCIOJIb30BaTh PE3YJib-
TaThl MOHUTOPHUHIOB, PETYJIAPHO MPOBOAMMBIX BCEeMUPHBIM 00IIECTBOM 3aIIUTHI JKU-
BoTHBIX (BO3XK, anrn. World Animal Protection), koTopoe OCyIIECTBISIET CBOIO Jie-
ATENBHOCTH B Oonee ueMm 150 cTpaHax Mupa u 06beaunseT 6oee 900 opranu3anmiiz?,
K npumepy, B 2020 roxy Poccust nomyunna obmyro ouenky D, a B 2014-m eif mocta-
B G (B cpaBHeHUH — BenukoOpuTtanus — B)23. ITo uToram mpoBeJIEHHOTO aHa-
mu3a BO3X nmybnukyer agpecHbie peKOMEH/IAIMK OTACIbHBIM CTPAaHaM B IENSIX yCH-
JICHHsI MEp TI0 OXpaHe KUBOTHBIX. Hampumep, mis Poccnn 0003Ha4YeH TOBOJIBHO TN~
PpOKHUIA TIEpeueHb MEPOTIPUSATHIH, CPETU KOTOPBIX MOYKHO BBIJICIUTH TJIABHYIO — TIPH-
3HATh MOIEPKKY MEXAYHAPOIHBIX TIPABOBBIX aKTOB O 3alTUTE U 0JaronoyqInn Ku-
BOTHBIX U MX paTU(UIIMPOBAHUE; B YHCIIE MEp, HAIIPABJICHHBIX Ha COBEPIICHCTBOBA-
HUE HAIIMOHAJILHOTO 3aKOHOaTeNILCTBA, PEKOMEHIOBAHO:

— 3aIPETUTh OTJIOB JUKUX KUBOTHBIX JJIsI TIONOJTHEHHSI 300JI0TUIECKHUX KOJI-
JICKITMH;

22 Cm.: nanpumep, BcemupHoe o6miecTBO 3amuThl kuBOTHBIX. Joctymuo: https:/sites.google.com/site/
vymiraniezivotnyh/organizacii-zasisausie-vymirausie-vidy-zivotnyh/vsemirnoe-obsestvo-zasity-zivotnyh (ua-
Ta obpamenus: 17.09.2020).

23 Animal Protection Index. Available from: https://api.worldanimalprotection.org/ [Accessed 15 September 2020].
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— OCYIIECTBIIATh 00pa30BaTeIbHbIC MPOrPaMMBI 10 MPO(PUIAKTHKE YKYCOB
cobak;

— MOOMIPATh OTBETCTBEHHOE BJIAJICHHUE JOMAITHUMU )KUBOTHBIMH;

— 3alpeTuTh Pa3BelCHHUE, COJCPKAHUE U JPECCHPOBKY BCEX MOPCKHX MIle-
KOIHUTAIOUINX B HEBOJIE;

— MPHHATH 3aKOHOAATEIBCTBO, KOTOPOE 3AIUTHT BCEX JKUBOTHBIX; UCIIOJNb-
3yEMbIX B HAYYHBIX MCCIICIOBAHUIX, OT HEHYXKHOUN OOJIM U CTpaIaHUii;

— 3aNPETUTH JTIOOYI0 POPMY OXOTHI, KOTOpasi HAMPSAMYIO HE TOIICPKUBACT
nponuTanue’,

Ilocnequuii MyHKT 3TOro MEpedHs MEPONPUSTHII BBI3BIBAET HECKOJIBKO BO-
MPOCOB, OTBEThI HA KOTOPbIE HAWTU BecbMa 3aTpyAHUTENbHO. Hanmpumep, kak mOHU-
MaTh KPUTEPUH «HAMPSMYIO HE TIOJIIEPKUBAET CPEACTBA K CYIECTBOBaHHUIO»? Bu-
JIMMO, TIPEIIONaraeTcs 3apeT Ha OTCTPEN UM OTJIOB KMBOTHBIX B ITPOMBIIIICHHBIX
nensx (CKaxkeM, JUIs OJYYeHHUs Ky WK JKHpa B JIe4eOHBIX LensX). B To ke Bpems,
eciu 00paTUThCS K U3MEHEHHSIM POCCUHCKUX 3aKOHOB B 2020 T., TO MOKHO YAETHUTH
BHUMaHue ®enepanpHomy 3akoHy oT 18.02.2020 Ne 26-D3 «O BHECEHUH N3MEHEHUH
B DenepanbHblil 3aK0H “O0 0X0TE U 0 COXpAaHEHUH OXOTHUYbUX PECYpCOB U O BHECE-
HUM U3MEHEHHI B OT/IENbHBIE 3aKOHOAaTeNbHbIe aKThl Poccuiickoit denepanun™ u de-
JepaibHbll 3aKOH “O JKMBOTHOM MHpE », KOTOpPBIM, MO MHEHHIO pa3pabOTUHKOB,
HarmpaBlieH Ha obOecriedeHre CTaOMILHOCTH MPAaBONMPHMEHEHHUS B paccMaTpUBaeMOM
cdepe mpaBOOTHOIICHUH, 3aIIUTY MIPAaB U 3aKOHHBIX WHTEPECOB OXOTIOIb30BaTEINEH,
a TaKk)Ke yCOBEPIICHCTBOBAHHE CHCTEMBI TOCYIApPCTBEHHOTO YIPABICHHS B 0OJIACTH
OXpaHBI ¥ HCIIONb30BAHHS KUBOTHOTO MHPA M CPEfbl ero obuTaHus>. BHeceHHEIE
W3MEHEHHUS TO3BOJISIOT OCYIIECTBIISATh JH0OUMENbCKYIO U CHOPMUBHYIO OXOM)Y Ha KU-
BOTHBIX, HAXOJSALIUXCS B NOJYBOJBHBIX YCIOBHUSIX U UCKYCCTBEHHO CO3/IaHHOM cpene
obutanus. OTCIO/la MOKHO CJIENaTh BBIBOJ, YTO YTOUHEHHAs PEHAKIMS YKa3aHHBIX
(enepanbHbIX 3aKOHOB MO3BOJISIET OTCTpeNl (OTJIOB) JKUBOTHBIX, KOTOPHIH SBHO HE
HMEET LIETBIO MOAAEPKAHUE CPELICTB K CYLIECTBOBAHUIO.

WHTtepecHb! npeioKeHus, KOTOPbIE KIYT CBOET0 PACCMOTPEHUS CO CTOPOHBI
3aKOHOJaTeNsl, 0 BBeneHnH B Poccrn BO3pacTHOrO 1eH3a 7Sl BJIaJeNblEB )KUBOTHBIX
Y YCTaHOBJICHHE HAJIOTOB Ha COJIep’KaHHUE >KUBOTHBIX B JIOMAIIHUX YCJIOBUSIX, MPH
3TOM CyMMBbI HAJIOTOB JOJKHBI OBITH BECbMa OIyTHMBIE. TaKkol OMBIT JOBOJBHO aK-
TUBHO ucnoib3yerca B EBpone. Ilo MHEHHIO cienManncToB, IpeaiaraéMble HOPMbI

2 Pexomenganuu World Animal Protection as Ipasutensctsa PO na 2020 r. C. 19. «IIpasutensctBy Poc-
CHH PEKOMEHYETCs 3alpeTHTh JIIoOYyI0 (OopMy OXOTBI, KOTOpas HANpAMYyIO HE IIOJJICPKUBACT CPE/ICTBA
K CYIIECTBOBAHUIO, TO €CTh JUI KOPMJICHHUS ce0sl M CBOeH CeMbH, a He JUIi KOMMepuecKkoi BEIToAbl. B xoxme
HaTypaJbHON OXOTHI JIOJKHBI UCIOIB30BAaThCsl HAUMEHEE )KECTOKHE METO/BI OXOTHI M yOOsI, M IOJDKHBI OBITh
HPEIIPHHATEL BCE BO3MOXKHBIE YCHIIMSI JUIS COKpAILICHHsS BPEMEHU 10 CMEPTH JKHUBOTHBIX, YOMTBIX B OTHX
oxote. Kak Munnmym, I1paBUTENbCTBY HACTOSATEIBHO PEKOMEH/IYETCSI 3alIPETUTh UCIIOIb30BAHHE CAMBIX XKe-
CTOKHX MeTOoI0B oxoThl». JocrtymHo: https://api.worldanimalprotection.org/sites/default/files/api_2020_-_
russia.pdf (mara o6pamenus: 19.09.2020).

% [NosicHuTENIbHAS 3aNKCKa K TIpoekTy DenepanbHoro 3akoHa Ne 942759-7// CTIC Koucyasrantllnzoc.
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MIOMOTYT OIPEJENIUTH JIHL, CHOCOOHBIX HECTH OTBETCTBEHHOCTh 33 HApPYLIEHUE yCTa-
HOBJICHHBIX 3aIPETOB MPU OOpAIllEHHH C KHUBOTHBIMH, a TAaKXKe 00JIaJaroIIuX J10CTa-
TOYHBIMH (PMHAHCOBBIMH CPEJICTBAMH HE TOJILKO Ha COAEPIKaHUE CBOUX JTOMAIIHUX
MIUTOMIIEB, HO U Ha y4yacTue B MyOJMUYHBIX pacxojax 10 MaTepualbHOMY oOecriede-
HUIO IUIOINAA0K JUIsl BBITYJIA )KUBOTHBIX, OKa3aHUE IMOMOIIHU MIPUIOTaM U OJIaroTBOPHU-
TEJIHHBIM OPTaHU3ALUSAM U T.I1.

Kcratn cka3aTh, HEKOTOpBIE TOCYIAPCTBEHHbIE CIIy’KaIlIWe MPEINPUHUMAIOT
KOHKPETHBIE JICUCTBUS IO yCHJICHHUIO 3allMTHl KUBOTHBIX. Hampumep, memyraTtamu
Tl'ocynapcrBennoit Jlympr ®C PO B.JI. IMammnueiv, [1.E. [unkoBeiv B 2016 1. ObLT
paspabotan u BHeceH B '] mpoekt DenepanpHoro 3akona Ne 41910-7 «O6 YmosmHo-
MOYEHHOM I10 3allIUTe XUBOTHBIX B Poccuiickoit @enepanum». OgHaKo 3Ta WHULIKA-
THBA OCTaJach 6e3 MOUIEPHKKHU: 3aKOHOMPOEKT CHAT C PACCMOTPEHUS ™,

VYuuTbiBas UMEIOIIMECS HAay4YHbIE BO33PEHUS U TEHICHIMIO TOJIKOBAHUS HO-
BEJIJI 3aKOHO/ATENIbCTBA, IMOHYKIAIOIUX IPU3HATH >KUBOTHBIX CHELU(UIECKUMHU
cyObeKTaMH, a TaK)Ke MPUHUMAsi BO BHUMaHHE YCTOSIBIIMICS B OT€UECTBEHHON IOpH-
JIMYECKON CHUCTEME MPABOBOW PEXHMM JKMBOTHBIX KaK OOBEKTOB, K KOTOPBIM MpHUMeE-
HSIOTCS 00IIKe MpaBuia 00 UMYIIECTBE, IO HAIEMy MHEHHIO, HACTAJIO BPEMs YETKO
0003HAYNTh MO3ULIUIO 3aKOHOAATENs, 3aKpenuB B cT. 128 'K PD Hopmy o npusHanuu
KHBOTHBIX CAMOCTOSITETILHBIM OOBEKTOM T'PaXKIAHCKHUX TPaB C MPABOBBIM PEKUMOM,
aHAJIOTHYHBIM PEeXHMY UMYILECTBa, a 3aTeM B cT. 137 'K P® nate onpenenenue xu-
BOTHOTO W YKa3aTh KPUTEPUU JICJICHUS HA BUIbI, UMES B BHJLy OCHOBHOW M3 HUX —
y4acTHe B IPaxJaaHCKOM 000poTe.
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Abstract. Since its creation, the International Criminal Court has faced the refusal of the Unit-
ed States to cooperate, which, in addition to staying outside the Rome Statute, has undertaken a real
strategy of weakening the Criminal Code. The argument put forward by the US Government against the
Rome Statute is that an international treaty cannot create obligations for a non-party state and therefore
the United States denies any jurisdiction of that jurisdiction over its nationals. As early as 2000, that
country had unsuccessfully introduced a proposal before the Preparatory Commission to prevent bring-
ing American military personnel to the Court. The American Service Members’ Protection Act (ASPA),
bilateral immunity agreements and Security Council resolutions constitute the arsenal used by States at
that time to neutralize the ICC. Recently, the United States signed an order authorizing the United
States to prevent and penalize employees of the International Criminal Court from entering the country.
The US administration, which has been critical of the ICC for months, is opposed to launching investi-
gation into war crimes in Afghanistan. Is not that a sign of difficulty with the US Legal Justifications?
In other words, does this weakness open up the possibility of prosecution in the event of a violation of
international law by US?
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Mepbl npotue MexayHapoaHoOro yrosioBHoOro cyaa
(CLLWA npotuB MYC): nepcnekTuBa MeXxayHapoaHoro npasa
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AnnoTanus. C MOMEHTa CBOETO CO3IaHUsI MeXIyHapOoAHBIH yroJOBHBIN CYJ CTOJIKHYJICS C
otkazoMm CoenuneHubix llltatoB corpymumuats. CIIA, KOTOpBIE, TOMUMO TOTO, YTO OCTAIOTCSI BHE
Pumckoro cratyTa, B3suM Ha ce0s LIeJIeBYI0 CTPATEruio OcJIabieHus CBOero YTrojoBHOro kozxekca. Jlo-
BOJ, BEIBUHYTHIN mpaButenscTBOM CIIIA mporuB Pumckoro cratyra, 3akiioyaercs B TOM, UTO MEX-
JIYHapOJHBIN JIOTOBOP HE MOXKET CO3/1aBaTh 0053aTeNLCTBA JJIS FOCYJapCTBA, HE SIBJIAIOLIETOCs Y4acT-
HUKOM, ¥ To3ToMy CoenuHenHble 11ITaTel OTpHUIIalOT TF00YI0 FOPUCIUKIIHIO B OTHOLICHUH CBOUX IPax-
nad. Eme B 2000 roxy sTa cTpaHa Oe3ycrneniHo BHecna Ha paccMoTpeHue 11oaroToBUTeNnsHONW KOMUC-
CHH IIPEATIOKEHNE O HEAOMYyLIeHHHN nepenadn B MexayHapoanslii yronosusiii Cyn (MYC) amepukan-
CKOT0 BOGHHOT'O NepcoHasa. 3aKOH O 3alllUTe aMEPUKAHCKUX BOGHHOCIY’KaIlluX, JIByCTOPOHHHE COTJIa-
mieHust 00 uMMyHuTeTe U pesomtoruu CoBera besonacHOCTH NpencTaBIsaOT co00 apceHal, HCIOb3y-
embiii Coequaennpivu [tatamu B TO Bpems st Helitpanm3anun MY C. Henasao Coenunennsie [lTa-
ThI MTOATKCANN TPUKa3, pa3pelalonii UM MPEMsITCTBOBAaTh BhE3AY B CTPaHy COTPYAHUKOB MexayHa-
POIHOTO YTOJIOBHOTO CyJia M Haka3biBaTh uX. Aqmunuctpauus CIHIA, koropas B Te4eHHE HECKOIBKHUX
MeCsIIEeB BBICTYIAeT ¢ KpUTHKOi Cyza, Bo3pakaeT IPOTUB Havaja pacciieZlOBaHHUs BOCHHBIX MPECTyI-
neHuil B A¢ranucrane. SIBisieTcs a1 9TO NPU3HAKOM CIIOXKHOCTEH, CBA3aHHBIX C IOPUIMYECKUM M1OJX0-
oM K paHHoMy Borpocy B CIIA? JIpyrumu cioBaMH, OTKpPBIBAeT JIM 3Ta IpoOieMa BO3MOXKHOCTD Cy-
JneOHOro TpeciieIoBaHus B ClIy4ae HapyIICHUS] MEXIyHapoaHOro npasa co croponsl CIITA?

KuroueBble ciioBa: MexayHapoqHblii yroioBHBIN cyn, HropHOeprckuii mpomecc, Pumckuit
CTaTyT, IBYCTOPOHHHE COTJANICHUs, erga Omnes, jus COgens, BEpXOBEHCTBO MpaBa, 3aKOH O 3aIllUTe
aMEpUKaHCKUX BOCHHOCIYXKAIUX, COTIAIIEHHE O MPUBUIIETHIX U uMMyHHTeTax Cyna

KoHuKkT HHTepecoB: ABTOp 3asBiIsieT 00 OTCYTCTBUM KOH(UIMKTAa HHTEPECOB.
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Introduction

After World War 11, the Allies met in London and established the first interna-
tional military tribunal in history after six weeks of negotiations. Despite persistent
criticism, most analysts accept that the Nuremberg tribunal is a landmark in interna-
tional law, primarily because it has defined the criminal responsibility for crimes
committed under international legislation. States have historically been the primary
subjects of international law, and the only authority to be challenged by the individual
if a crime has been committed. Nonetheless, the Nuremberg trials determined that in-
dividuals have rights and duties which the international community should impose.
By creating a way to hold individuals responsible for their crimes under international
law, it was no longer possible to cover up behind the sovereign state's shield. The Nu-
remberg lessons were later codified in the 1948 Genocide Convention and Universal
Declaration of Human Rights, and finally the four Geneva Conventions were adopted
in 1949 (Wind, 2009:86-87).

The ICC supposed to follow its precedents back to the Nuremberg Trials.
Some countries have serious reservations about the effectiveness of an international
tribunal; summary execution was their official position toward punishing identified
war criminals from 1943 until the end of the war. Nonetheless, Nuremberg and the af-
termath of World War 1l created international awareness and momentum for the es-
tablishment of an international legal tribunal to prosecute and punish those responsi-
ble for war crimes. These efforts culminated in the 1994 draft Statute of the Interna-
tional Law Commission (ILC) for the establishment of an international criminal court.
The ILC produced its draft International Criminal Code two years later. Based on the
draft law of the ILC and introducing the two ad hoc tribunals as prototypes, the Unit-
ed Nations General Assembly issued resolutions leading to the Diplomatic Confer-
ence of Plenipotentiaries on the Creation of an International Criminal Court, which
was held in Rome on 15 June 1998 (Edlin, 2006:56).

When agreement was reached in Rome regarding the permanent ICC, it was
decided at the same time that the treaty would enter into force once it had been rati-
fied by 60 states. This number was surpassed in 2002, and the court was officially
opened in March 2003. The first eighteen judges were appointed. Then the court was
created in The Hague; its jurisdiction involved crimes such as genocide, crimes
against humanity, war crimes and aggression crimes. From an American perspective,
one of the more contentious topics is that the court has an independent prosecutor,
who can take up cases on its own initiative. Cases may also be initiated by the United
Nations Security Council and by state parties (Wind, 2009:86).

The United States is not a party to the International Criminal Court even
though it has signed the Diplomatic Conference's Final Act in Rome. On 31 Decem-
ber 2000, former U.S. war crimes ambassador David Schaffer signed the Rome Stat-
ute on behalf of President Clinton. Nevertheless, the signature was “null and void,”
during the first term of the George W. Bush administration on May 6, 2002, during
a campaign waged against the Court surrounding the negotiation of Bilateral Immuni-
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ty Agreements. The U.S. current regime sometimes supports efforts to fight impunity
for the commission of ICC crimes abroad, if it sees that approval to be in the U.S. na-
tional interest or strong coalitions of civil society among otherwise disparate actors
support U.S. action (Sadat & Drumbl, 2016:1-2).

The Trump administration has increased pressure on the International Crimi-
nal Court. Since January 2020, Prosecutor Fatou Bensouda has been investigating
crimes committed by the US military in Afghanistan. One aspect of this investigation
is the torture of Afghans. To this end, Washington has ordered sanctions against offi-
cials of the Hague Tribunal and officials involved in Palestine and Afghanistan cases.

The U.S. position vis-a-vis International Criminel juridiction: background

In the face of America's neo-conservative rejection of international criminal
justice, which further weakens a contested institution on all sides, the ICC's support-
ers are keen to invoke the Nuremberg precedent. They highlight the active role of
American power in the creation of the International Military Tribunal (IMT), which,
from November 1945 to October 1946, judged 21 leading leaders of the Nazi regime.
This call to return to US sources of international criminal justice is underpinned by
a problematic historical narrative that barely resists critical scrutiny.

The Nuremberg precedent

The International criminal justice emerged from the Allies' resolution to pun-
ish the Great War criminals in the Nuremberg and Tokyo trials of 1945-1948. For the
first time, innovative principles were expressed to punish major war criminals. For
the first time justice was mixed with history. For the first time, an international col-
lege of judges was meeting to try war crimes around new notions such as collective
responsibility. The innovation of these courts brought together different countries
around the idea of international justice (Schopfel, 2013:101).

A sharp definition of racist crimes

Towards the end of the Second World War, France, the United Kingdom, the
Soviet Union and the United States of America (the Allies) were struggling to agree
on how best to deal with the Nazi criminals following the war. Many at the time
shared the fear that the abysmal scale of the Nazi crimes and the sheer number of per-
petrators will cast an insurmountable obstacle to traditional prosecution. It became
clear that if widespread immunity or extrajudicial killings were to be prevented in fa-
vor of judicial action, a prosecutorial strategy needed to be established that would
compensate for the practical complexities of attempting global, systematic war crime.
It is in this context that the notions of conspiracy and racist crimes were first inter-
preted as a legal instrument to prosecute international crimes (Yanev, 2015:427;
Wexler, 1996:672—676).

After the San Francisco Summit, where the decision to prosecute the Nazi
government before an international tribunal was made, the Allied countries delega-
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tions met again at a London conference: this time to negotiate and draft the principles
of concrete procedural criminal law that would be enshrined in the International Mili-
tary Tribunal Charter in Nuremberg. The US delegation was led by IMT Chief Prose-
cutor Robert H. Jackson. Before moving to London, he was responsible for a number
of changes to the US prosecutorial policy, several of which distorted the formulation
of the principles of responsibility suggested at the San Francisco Conference to the
European Allies. The record of the ensuing negotiations may help us to understand
how the delegates at the London Conference perceived the notion of conspiracy and
thus provided a reliable indicator of the legal sense which they applied to it under
what eventually became Article 6 IMT Charter (Yanev, 2015:434).

From a critical point of view, the spirit of Nuremberg would have deserted
Washington. But the unilateralist and isolationist turn actually dates back to the early
1950's. It follows a moment of innovation that remains brief, at most five years, and
whose scope needs to be relativized. From 1944 to 1945, the United States laid the
legal basis for the Nuremberg International Trial. Hence, the IMT Charter traces their
unique inventiveness of innovating while neutralizing what they perceived as threats
to US sovereignty. In this regard, the case of persecution and crimes committed “on
the basis of race” in the name of a racist ideology, is exemplary?.

Mass crimes committed were largely outside the law of war as codified since
the late nineteenth century. For this reason, the legal experts of the U.S. government
have developed a new criminal category, crime against humanity. In the same move-
ment, they significantly restricted its scope, subordinating this category to higher
crimes such as the outbreak of wars of aggression or crimes against peace? (Scharf,
2012:369). Article 6(c) of the London Charter limited pre-war crimes against humani-
ty to atrocities and repressions willing to commit “in or in relation with any crime
within the jurisdiction of the Tribunal™. The early U.S proposals for the London Char-
ter did not include a nexus requirement; the final American proposal before the Lon-
don Conference of 14 June 1945 merely criminalized 'massacres and crimes, includ-
ing massacres and persecutions on grounds of race or religion, committed since
1 January 1933 in violation of any relevant provision of the domestic law of the coun-

L According Art. 6 (c) of the Charter of Military Tribunal “Crimes against humanity: namely, murder, exter-
mination, enslavement, deportation, and other inhumane acts committed against any civilian population, be-
fore or during the war, or persecutions on political, racial or religious grounds in execution of or in connec-
tion with any crime within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of
the country where perpetrated”.

2 It is worth mentioning that the Nuremberg Precedent is often cited by courts and commentators as crystalliz-
ing universal jurisdiction under customary international law for international crimes. It is noteworthy that Nu-
remberg did not restrict itself to war crimes and crimes against humanity; it also implemented its jurisdiction
to the crime of aggression (then known as “crimes against peace”), which it regarded to be the most crucial
crime within its jurisdiction. The Nuremberg Tribunal concluded that “the initiation of a war of aggression is
thus not only an international crime; it is the supreme international crime which differs only from other war
crimes in that it includes within itself the accrued evil of the whole”. Nuremberg Prosecutor Robert Jackson
stated in his report to the President of the United States that “aggression in Nuremberg was prohibited”.
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try in which they committed. Nevertheless, those proposals viewed crimes against
humanity as internal crimes; as soon as the Allies agreed to restrict the authority of
the IMT to violations of international law at the London Conference, almost every
draft of what would become Article 6(c) included the link (Heller, 2011, 234-235).

That requirement was more than reasonable to Justice Jackson, who demand-
ed equality of rights for the German people in their relations with other nation(s).
“It is no more our affair than it is the affair of some other government to perjure
themselves in our programmes. The explanation that this policy of Jewish genocide
and the violation of minority rights is an international issue is this: it was a part of
a scheme to create an illegal war>,

The internal exchanges that accompany the long process of drafting the stat-
utes of the International Military Tribunal attest to this: these experts are striving to
avoid the creation of a universal legal instrument, establishing a right of scrutiny over
the internal affairs of States with regard to persecution and racist crimes.

Overriding the Nuremberg Principles

Certainly, as early as 1946, the United Nations General Assembly confirmed
the “principles of international law recognized by the Statute of the Nuremberg Court
and by the judgment of that Court”, and the following year, it asked the International
Law Commission (ILA) — the United Nations body responsible for the codification
and progressive development of international law — to draft a code of crimes against
peace and security of mankind, encompassing under a single name the three catego-
ries of crimes enshrined in the Statute of the Nuremberg Tribunal®. But the process
was disrupted until 1981 after the ILC proposed two unsuccessful projects in 1951
and 1954. However, the General Assembly mandated the Commission in 1948 to
consider establishment of a permanent International Criminal Court (Pellet, 1996:95).

Attempts by scholars and courts to argue that the Nuremberg Principles should
not extend to U.S. courts are incompatible with the stance of the U.S. government be-
fore and during the Second World War. Members of the United States government,
such as President Harry Truman and Judge Jackson of the Supreme Court, confirmed
that the participants in the Nuremburg Trials, including the United States, wanted to
apply the Principles internationally. Judge Jackson agreed that if such actions are
crimes, “they are crimes whether they are committed by the United States or by Ger-
many, and we are not prepared to lay down a code of criminal conduct against anyone
that we would not have applied against the United States” (Lawrence, 1989:411).

3 International Conference on Military Trials, London, 1945. Minutes of conference (July 23, 1945).

4 Under Resolution 177(11), paragraph (a), of the General Assembly, the International Law Commission was
directed to “formulate the principles of international law recognized in the Nuremberg Tribunal Charter and
the Tribunal's judgment”. See, Text of the Nuremberg Principles Adopted by the International Law Commis-
sion, A/CN.4/L.2, Yearbook of the International Law Commission, Vol 11 (1950).
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An affiliation can also be established by Manley Hudson, who, as early as
1950, opposed the codification of the “Nuremberg Principles” in the United Nations
International Law Commission®.

The hypothesis of prosecuting US nationals — for racist crimes in the 1940s
and 1950s or war crimes since the 1960s — is thus becoming obsessive. It implies a
deep belief that international law can represent a threat to the interests and image of
the United States.

An overview of the U.S disagreement to ICC

Before the conference in Rome, the ideal International Criminal Court de-
signed by the United States before 1998 was a jurisdiction under the necessary con-
trol of the Security Council; its independence was framed, and its jurisdiction was
limited or modular. While the United States played a key role during the talks, the vi-
sion did not come true. Their negative vote reflected a deep disagreement during the
conference.

By keeping away from the circle of the States Parties to the Rome status, the
US, among others, but more than most of them, are trying to affect the possible uni-
versality of the international penal court and challenges its legitimacy. Within the
framework of highly pressing multilateral diplomacy, the United States has undertak-
en to make immunity from the ICC a prerequisite for their involvement in UN peace-
keeping. Since May 2002, their work inside the UN Security Council has been
marked by this concern. There have been several and very heartfelt critiques of Reso-
lutions 1422 and 1487, adopted after very difficult negotiations. Their legal effects for
the states that follow them, are, however, uncertain.

The U.S attitude during the Rome Conference

Since the opening of the conference convened in Rome in June 1998 to estab-
lish the ICC, countries have been divided into three main groups. Under the leader-
ship of Canada and Norway, the “Group of Common Optics” advocated a strong and
powerful international criminal court. The majority of this group consisted of middle
powers and developing countries generally in favor of a proprio motu procedural
model. The second group included the permanent members of the United Nations Se-
curity Council, with the exception of the United Kingdom, which joined the Group of

5 In abstaining from the vote, Manley Hudson declared that “some uncertainty had existed as to the precise
nature of the task entrusted to the Commission. In the report of the Commission covering its first session,
which was approved by the General Assembly, the view was put forward that “the task of the Commission
was not to express any appreciation of these principles [namely the Nurnberg principles] as principles of in-
ternational law but merely to formulate them”. In his opinion, however, the Commission had not altogether
adhered to that view in its later work, with the result that doubt subsisted as to the juridical character of the
formulation adopted. Moreover, the formulation had not sufficiently taken into account the special character
of the Charter and judgment of the International Military Tribunal and the ad hoc purpose which they served”.
See, A/CN.4/L.2, Yearbook of the International Law Commission, Vol Il (1950), 374.
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Common Optics just before the conference began. Unsurprisingly, this second group
called for the Security Council to play a greater role in the establishment of the Court
and its functioning. The United States, in particular, expressed great concern about
the possibility of a prosecutor initiating proceedings on its own initiative and called
for the ICC to be limited to cases submitted to it by the Security Council. A third
group of non-aligned countries was formed in opposition to the P-5’s insistence on
excluding nuclear weapons from the Statute. Among them were India, Mexico and
Egypt. However, their position on the independence and powers of the ICC was simi-
lar to that of the P-5°.

The US marked the negotiation significantly. The principle of complementari-
ty, the limits on prosecutor’s independence and the role of the Security Council in the
statute thus take into account American concerns. On the issue of relationship be-
tween domestic courts and the ICC, the United States made proposals which had led
to an extension of the principle of complementarity in order to protect the jurisdiction
of domestic courts. The Court is not intended to replace national courts. Thus, in ac-
cordance with Article 17(1) (b). a and b of the Rome Statute, the ICC finds a case in-
admissible where “the case is the subject to investigation or prosecution by a State
having jurisdiction in the case, unless that State is unwilling or unable to carry out a
proper investigation or prosecution or where the case has been investigated by a State
having jurisdiction in the case or where the State has decided not to prosecute the per-
son concerned, unless that decision is the result of the lack of will or inability of the
State to carry out the proceedings effectively.” America's reluctance to admit the in-
dependent prosecutor's office could only be lifted through negotiation. Article 18 of
the Statute relating to the preliminary decision on admissibility was added on the pro-
posal of the United States. It runs as follows: Where an investigation is initiated after
a situation has been referred to the Court by a State, in accordance with article 13 a,
or by the Prosecutor acting on its own initiative, under article 15, the Prosecutor shall
notify it “to all States parties and to States which, according to the information avail-
able, would normally have jurisdiction in respect of the crimes in question”, i.e. third
States with status. This provision was proposed by the United States and accepted by
a large number of States as an indispensable compromise to ensure that the prosecutor
could act on its own initiative (Frédérique, 2003:39-40).

In fact, the jurisdictional issues were the most complex and delicate, but the
proprio motu prosecutor model received considerable support, although not general.
With the conference coming to an end without an agreement, the Bureau of the Plena-
ry Committee decided to prepare a proposal that could be adopted. The prospect of
having to announce that it had been impossible to agree and that a new conference
would have to be held was not very attractive. Many feared that a second conference
would not be more successful than the first, and that the result would be a weakened

6 Barnett, L. The International Criminal Court: History and Role. Legal and Social Affairs Division Publica-
tion No. 2002-11-E. 2013. 5-6.
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ICC or nonexistent for years. The Bureau's proposal was finally adopted by a vote of
120 in favor with 21 abstentions and 7 against (Yanev, 2015:427).

Similarly, the United States has played a key role in imposing Section 124,
which allows a state that becomes a party to the statute to exclude the jurisdiction of
the Court for a period of seven years from the entry into force of the provision for war
crimes committed on its territory or by its nationals. The United States was satisfied
with the protection of national security information with the adoption of Article 72 of
the Statute. It was on the initiative of the United States during the negotiations in the
Preparatory Commission that the definition of the elements of the crimes was intro-
duced, thereby preventing the Court from exercising a freedom of interpretation or
creation of the law (Frédérique, 2003:40).

The United States voted against the Rome Statute and then signed it on 31
December 2000. It then reversed its decision in May 2002, when John Bolton, Under-
Secretary of State for Arms Control and International Security, stated that the United
States did not intend to be a party to the Rome Statute and that it was formally waiv-
ing its obligations under the Treaty’.

2.2. The harness of the law derived from the Security Council

A forceful diplomatic battle within the Security Council, in which the United
States did not hesitate to use its veto power in the renewal of the United Nations mis-
sion in Bosnia, explaining that it was reacting to all future resolutions of the same order
if it did not succeed, resulted in the UN vote on 12" July 2002. The Resolution called
on the International Criminal Court to abstain from initiating investigations or proceed-
ings concerning the peacekeepers of non-state parties to the statute, while reaffirming
its willingness to reactivate the request for a further 12-month period each July. This
compromise has dissolved the threat of U.S. veto against future United Nations peace-
keeping operations (Stahn, 2003:85). But many critical questions still remain.

Resolution 14228, obtained at particularly high negotiating prices, reflects the
current American stand on International Criminal Justice and defense of vital national
interests. Discovering the visas in the resolution instantly makes sense of the U.S.
government’s U-turn on signing the Rome Statute.

The resolution can be subject to a double critical analysis, first of all technical
and teleological. From a technical point of view, the resolution deviates from some
points in the letter of Article 16 of the Rome Statute.

First, it sets a low threshold for removing a case from the ICC's jurisdiction in
that it requires no more than the Security Council's “dealing with” the issue. It would
appear that simply potentially putting a situation on the Council's agenda in accord-
ance with the provisions to Chapter VII of the UN Charter, with no time limitation

7 Barnett, L. The International Criminal Court: History and Role. Legal and Social Affairs Division Publica-
tion No. 2002-11-E. 2013. 5-6.
8 UN Security Council, United Nations peacekeeping, 12 July 2002, S/RES/1422 (2002).
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and no stipulation for the Council to take any further serious steps in this situation,
would be sufficient to absolve the Court of jurisdiction in respect of any prosecution
resulting from that situation. Furthermore, and with regard to this point, it has been
ascertained that the Security Council has sometimes perceived rather broadly the con-
cept of a threat to peace, and it would not be difficult to handle the meaning of new
terms “being dealt with” to include most incidents from which the crimes within the
Court's jurisdiction may arise. Again, the threshold to exclude jurisdiction from the
ICC is low. Additionally, as regards the need for the Security Council to give express
authorization, such authorization would be subject to the voting procedures of the
Council, along with the privilege of veto of the Council's permanent members. That
would signify that a single permanent Council member could restrain the adoption of
a resolution authorizing the ICC to begin prosecuting a case emerging from a situa-
tion on the Council's agenda. Besides, while Article 23 of the draft Legislation gives
priority to the Security Council 's political position in relation to the ICC's judicial
role, there is no such priority given to the Security Council as regards the Internation-
al Court of Justice's judicial function. The International Court of Justice, on the con-
trary, has consistently stated both the separateness and the complementarity of func-
tions between itself and the Security Council with regard to the same situation (Elias &
Quast, 2003:167-168).

In fact, if we interpret the resolution in terms of the purpose and objectives of
the Treaty establishing the ICC, we can say that it only creates an illusion of main-
taining international peace and security, which can be described as a paradox. It states
that, in order for member states “to be able to assist in operations decided or author-
ized by the Security Council”, it is necessary that “active officials or former officials
or staff of a contributing State which is not a party to the Statute” — and which
would be under investigation by the ICC Prosecutor — be prevented from being
guestioned by the ICC Prosecutor. This is where Article 16 is diverted from its objec-
tive as foreseen in the negotiations and serves as a legal basis for suspending investi-
gations for twelve months.

The Security Council borrowed from Resolution 1422 (interpretation of Arti-
cle 16 of the Rome Statue) only one instance, concerning peacekeeping operations,
and its renewal in Resolution 1487°. This resolution granted immunity from prosecu-
tion by the International Criminal Court to United Nations peacekeeping personnel
from countries that were not party to the ICC. The Subcommittee on Human Rights
responded that it “deeply regrets that the immunity granted by the Committee under
Security Council Resolution 1422 (2002) of 12 July 2002, (...) was extended by the
Security Council by Resolution 1487 (2003) of 12 June 2003, at the risk of perpetuat-
ing a provisional derogation, by distorting Article 16 of the Rome Statute”.

9 UN Security Council, United Nations peacekeeping, 121" June 2002, S/RES/1487 (2003).
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On analysis, it can also be argued that this new extension represents real inter-
ference and is relevant to the very functioning of this Court, as it puts at risk:

— The independence attached to it from the Security Council on the one
hand, and the independence of the judiciary;

— The principle of cardinal right of equality before the law;

— The autonomy of the Court;

— The Vienna Convention on the Law of Treaties, in its Article 18, which
recommends that States refrain from taking acts that, could, for example, harm the
object and purpose of the treaty.

A question that may arise concerning the efficacy of Resolutions 1422 and
1487 is whether they are in compliance with the Rome Statute to effectively exclude
a specific group of persons from prosecution. The matter is that Article 27 requires no
exceptions from ICC responsibility for any official capacity as a Head of State or
Government, a member of a government or parliament, an elected representative or
a government official and implies that at least those categories of individuals cannot
be immune based on their high positions. Another issue concerning the validity of
Resolutions 1422 and 1487 is whether they clash with the jurisdictional framework of
Article 12(2) of the Rome Statute by omitting to differentiate between individuals
from State parties and third countries not provided for under the ICC's jurisdictional
regime. The two resolutions, in this reading, represent an unapproved amendment to
the Rome Statute (Trahan, 2013:442-444).

The predicament in Resolution 1497%°, which was carried in response to the
Liberian conflict, is somewhat different since there was clearly a threat to internation-
al peace and security. Operational Paragraph 7 which forms the core of this resolution
provides for the exclusive jurisdiction of participating States which are non-parties to
the Rome Statute over actions of their forces-related officials. The only situation un-
der which the validity of Operational Paragraph 7 may be questioned is that it would
be appropriate to look at each section of the resolution and decide whether or not it is
related to the overall aim of achieving peace. There is no precedent at international
law for such an exercise (Jain, 2005:244-245).

Granting to the state of nationality of such exclusive or primary jurisdiction is
considered necessary for the effective functioning of the force stationed in another
country. The justice delivery system in the host State would have broken down in
most cases of peacekeeping missions. In these conditions, states that send peacekeep-
ing forces would do their people an injustice if they subjected them to the host state's
ambiguous rules and unworkable justice delivery system. Since the contributing state
can be dissuaded by the potential outcome of a dangerously volatile foreign judiciary
exercising jurisdiction over its nationals, exclusive jurisdiction would enable contri-
butions to the force, particularly in an emergency situation. It is therefore extremely

10 UN Security Council, Liberia, 1" August 2003, S/RES/1497 (2003).
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difficult to assault the validity of Resolution 1497 on the ground that there is no link
between the Resolution and the mandate of the Security Council to uphold interna-
tional peace and security (Jain, 2005:245).

Despite this success of US diplomacy and the subsequent retreat of the princi-
ples governing the functioning of the Court, the US Executive did not satisfy himself
with that. Indeed, the activation of reinterpreted Article 16 shall take place only for
a period of one year from 1 July 2002. In other words, July 1 of every year, the US
must succeed in achieving its goals within the Security Council the quorum needed to
renew what NGOs did not hesitate to call “immunity a la carte”. The Diplomatic ef-
forts against the ICC have taken the form of an instrumentalization of conventional
law always on the basis of an interpretation tendentious to another key provision of
the Rome Statute, Article 98§2.

US legal justifications

American sanctions on the ICC are an unprecedented step. American experts
attribute the sanctions to US precedents that the US rejects any conduct of the court
against its nationals, which are originally based on legal grounds. For Americans, the
jurisdiction of the Court to try non-party nationals is contrary to treaty law. There
would be a violation of Article 31(2) of the Vienna Convention on the Law of Trea-
ties. Even if the aim seems to be legitimized the bilateral agreements that they intend
to sign with few states will not; it might even paralyze the Court.

Since the establishment of the ICC, only one thing has seriously concerned
the US members. How can they keep its residents from being liable to the ICC court?
In view of the animosity and rebukes of human rights NGOs, they clearly opt for the
development of the HR 4775 rule. The substance of this law needs to be discussed,
including its implications.

The jurisdiction conferred on the court to try nationals of States not party
is contrary to the law of treaties

For US, the jurisdiction of the Court to try non-party nationals is contrary to
treaty law!! (James & Terry, 2013:106; Bradley & Goldsmith, 2004:152). They claim

11 John Bolton addressing the Secretary General of the United Nations said: “the United States does not intend to
become a party to the treaty. Accordingly, the United States has no legal obligations arising from its signature on
31 th December 2000. The United States requests that its intention not to become a party, as expressed in this let-
ter, be reflected in the depositary's status lists relating to this treaty”. See, International Criminal Court, Letter to
UN Secretary General Kofi Annan (6" May 2002). In the aftermath of Bolton's intervention, another American
politician followed suit when he said: “President Bush concluded that the United States could no longer be a par-
ty to this process. the President considers that he has no choice but to inform the United Nations, as depositary of
the Treaty, of our intention not to become a party to the Rome Statute of the International Criminal Court” on the
grounds that “we believe that by putting U.S. officials, and our men and women in uniform, at risk of politicizes
prosecutions, the ICC will complicate U.S. military cooperation with many friends and allies who now have
a treaty obligation to hand over U.S. nationals to the Court — even over U.S. objection”.
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that there would be violation of Article 31 of the Vienna Convention on the Law of
Treaties and misinterpretation of Article 98(2) of the ICC Statute.

According to the text of Art. 31, the first paragraph requires that each Treaty
be interpreted “in good faith” and thus establishes the general idea embodied in that
well-known phrase as some sort of framework spanning the entire interpretation pro-
cess. This idea sets the tone and directs the undertaking in the opening words of the
general rule of interpretation. According to the most fundamental rule of treaty law,
each treaty must be executed “in good faith” (Art 26). Since interpreting a treaty is
a crucial component of its efficiency, logic requires that the interpretation of treaties
be applied with good faith. Good faith must be seen throughout the interpretation pro-
cess, i.e. when assessing the text's ordinary and natural meaning, context, object and
purpose, the successive practice of the parties, etc. Additionally, the outcome of the
interpretative operation must also be appreciated in good faith. The second paragraph
identifies two kinds of documents which are considered to form part of the “context”
within the significance of paragraph 1 and, therefore, being used in order to arrive at
the ordinary meaning of the terms of the treaty. The provision is founded on the prin-
ciple that a unilateral document as such cannot be considered as part of the “context”
but has some form of acceptance on the part of the other parties in order to attain that
status (Dorr, 2018:587-588).

This text simply recalls the principles of teleological interpretation, which
calls for the question of what the purpose and raison d'étre of the Treaty of Rome
was. Better yet, what was the subject matter and what was the purpose of that treaty?
In this case, it is clear from the ICC that it was agreed that from now on, impunity can
be avoided and that perpetrators can be prosecuted by a court. In order to do so, each
State had to provide in its legislation for forms of cooperation under Article 88 of the
Statute, or even cooperate with certain requests of the Court in accordance with Arti-
cle 93 of the Statute®®(KreB & Prost, 2015:2043). This is an established rule; each
state was bound to respect its obligations and it seemed difficult to turn away from
them in the name of treaty interpretation, since teleological interpretation requires
“avoiding unilateralism in order to get out of its obligations™ as the Americans do in
the name of their sovereignty.

Acrticle 98 addresses two issues: diplomatic immunity and the status of the
armed forces. It states that “The Court may not proceed with a request for surrender

12 Some scholars see that “Article 88 was a new provision that was integrated into the Statute during negotia-
tions in Rome. It was a sophisticated part of the compromise reached to resolve a critical issue in Part 9 —
whether or not the provisions on cooperation should contain a reference to national legislation. The difference
of views on this particular issue coincided with States' stance on the fundamental question of whether the Law
should represent a horizontal or vertical strategy to cooperation. At the Rome negotiations, the issue of na-
tional law was left to be resolved, as evidenced in the draft Statute articles 87 and 90 by the bracketed refer-
ences to national law, national law procedures and national procedural law. It was one of the last issues to be
resolved in this Part and it was the subject of lengthy discussions within the working group and sub-groups
that took into consideration the relevant articles”.
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which would require the requested State to act inconsistently with its obligations un-
der international agreements pursuant to which the consent of a sending State is re-
quired to surrender a person of that State to the Court, unless the Court can first ob-
tain the cooperation of the sending State for the giving of consent for the surrender”.

The hypothesis adopted here is that of the resolution of a possible conflict be-
tween Rome Statute and Statute of Forces or NATO SOFAs. However, the express
drafting of Article 98 reinforces the idea that, in the spirit, the drafters of the Treaty
were not unaware of the previous existence of certain bilateral agreements whose ap-
plication would be made difficult with the new text if a provision was not provided
for in the statute which allowed to avoid incompatibility thus breaking the deadlock.
In addition, the “state of sending” covered by the text of Article 98 above fits well
with the SOFAs, “which aim to establish clearly which country is responsible for
prosecuting personnel sent from one country to another during an operation strictly
within the military domain”. However, there is no trace of this concept in bilateral
agreements. This is of course problematic since it exempts any concerned US citizen
from prosecution before the ICC.

It is from the reading of Article 31(1) of the Vienna Convention on the Law of
Treaties that we can see that the interpretation of the texts by the Americans lacks
thickness. The treaty must be interpreted in good faith in the ordinary meaning of the
terms of the treaty in context and in the light of its object and purpose, as the text states.

However, since the text of Article 98 was introduced to “take into account the
agreements already in force”, it was therefore difficult to argue in this case that such a
scope had been recognized in Article 98 by the signatory states (KreB & Prost,
2015:2142-2143)1. Therefore, it is required by the doctrine that the interpretation be
made in good faith with a sacred principle of law applicable “to all legal instruments
of any kind, to the extent that they have the effect of preventing a party repudiating an
instrument, invoking the letter — or invoking the letter for its benefit — in such
a way as to make it impossible to accomplish the purpose of the instrument”. This in-
terpretation of Article 98 was also condemned by the European Council, which con-
sidered that it was impossible to establish these immunity agreements in accordance
with the treaty law of the Convention of Vienna.

13 Paragraph 2 of Article 98 only includes agreements signed between states. The requested State must be
a Party to such an agreement. It is due to the clear reference to 'their responsibilities,’ i. e. obligations of the
demanded State under the Agreement. Rule 195, sub-rule 2, does not contradict this finding for the foregoing
reasons: firstly, while this clause does not repeat the explicit reference to 'its responsibilities' and does not
clarify the inter-state existence of the agreement, it refers to Article 98, paragraph 2, which precludes inter-
pretation in conflict with that latter. Second, the United States' attempt to enact a law that would extend the
reach of the agreements referred to in paragraph to include agreements reached by the Court, such as the
agreement referred to in Article 2 of the Statute, was denied by a vast number of delegations to the Preparato-
ry Committee. Third, had rule 195, sub-rule 2, to be perceived in accordance with the intent of the United
States, which would lead to conflicts with paragraph 2, and would remain strong pursuant to Article 51(5) of
the Statute. Clause 2 contains both bilateral and multilateral agreements.
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American Service Members’ protection Act, HR 4775 of 2002

Since ICC creation, there has been a single question that has plagued the
minds of American leaders. How can we prevent its citizens from being liable to the
ICC's jurisdiction? Faced with hostility and criticism from Human Rights NGOs, they
simply opted for the creation of American Service Members’ protection Act (ASPA)
(known as HR 4775). The content of this law deserves to be presented, as well as its
consequences.

The text attracts American citizen for two reason: their immunity from the
ICC and the ICC's prohibition of their prosecution. By this detour, the Americans
clearly show their hostility to the ICC, reflected in its non-cooperation with the ICC.
Moreover, a careful reading of the text suggests even a violent hostility reflected in
those prohibitions. The law prohibits “the transfer to the Court of any person, U.S.
citizen or foreign resident in the United States”. ASPA also expresses American re-
sistance to the ICC by limiting the conduct of the United States outside. Under the
Act, members of the United States Armed Forces are prohibited from joining any
U.N. Mission for peacekeeping or peace enforcement, unless such an activity perma-
nently exempts the operating Americans from any ICC jurisdiction. For other joint
command operations, where a member of the U.S. Armed Forces could be under the
control of allied states under the jurisdiction of the ICC, ASPA authorized the presi-
dent to take measures to decrease the risk of the Americans being subjected to this ju-
risdiction (Faulhaber, 2003:545).

Furthermore, ASPA prohibits the US from awarding military assistance to an
ICC state party government. While this provision could conceivably end U.S. military
aid to numerous countries, ASPA excludes many countries from this harsh prohibi-
tion: approvals are allowed where the President considers assistance to be in the na-
tional interest; where the country receiving assistance has signed an agreement under
Article 98 that prevents the country from assisting in investigating or prosecuting the
United States In addition, if any adorned United States or ally is held in custody or
imprisoned by the ICC, ASPA requires the president to use “all necessary and appro-
priate means” to bring about the release of that person. In spite of the fact that this
provision gained the nickname of the “Hague Invasion Act” from ASPA, such means
are not limited to military actions but may also include legal assistance (Faulhaber,
2003:546-547).

U.S. thus refuses to submit to the rules of international law. In this sense, the
Court cannot conduct investigations on American soil; the Court shall not receive any
assistance from the United States in the interests of investigating, prosecuting or de-
taining any American citizen or person residing in its territory.

Indeed, the presumption that ASPA poses an unchanging obstacle to U.S. coop-
eration with the 1ICC may have allowed its harmful political implications to last for
more than a decade. Rather than assuming that the Cooperation for Peace program is
a difficult barrier to cooperation between the US and the ICC, other different opportuni-
ties for mutual assistance that Congress has left are available. ASPA may also provide

INTERNATIONAL LAW 323



@axmu B. Bectauk PYJIH. Cepust: FOpuanueckue nayku. 2021. T. 25. Ne 1. C. 309-332

financial assistance to ICC cases seeking to put a foreign national to justice for geno-
cide, war crimes or crimes against humanity. While these vital tools of prevention of
atrocities may remain dormant for some time to come, the U.S. government will be
willing to implement them once it is willing to do so (Bava & Ireland, 2017:29).

Submission to bilateral agreements

The United States has afforded resolutions on the individual approach with
the ICC through appropriate measures, such as proposing amendments to agreements,
along with some measures that critics consider inappropriate, such as threatening to
pull all peacekeepers out of peacekeeping missions. Although such measures have not
alleviated its concerns, the United States has requested nations that are part of the ICC
to sign bilateral agreements exempting US officials from the threat of submission to
the ICC (Boller, 2003:299).

Has the tried and applied tactic found a legal basis within the Rome Statue
(Article 98(2))? Has it created the action developed in the sole attempt to preserve in-
terest assessed as paramount by the U.S. government? It is legally irreproachable?
Has Article 98(2) been used cynically, but with good reason or has it been diverted
from its original purpose in order to implement an external judicial policy that is
completely contradictory to the object and purpose of the ICC?

It is necessary to highlight the point of legal publicists regarding the essence
of the conduct needed under Article 98(2). Commentators have stated very convinc-
ingly that Article 98(2) places obligations on the ICC itself rather than on States par-
ties or non-parties to the Rome Statute. In fact, it is the ICC that is not allowed to act.
If the State receiving the request for surrender has an obligation under an international
agreement requiring the consent of the sending State to surrender that person to the
ICC, and the sending State does not consent to such surrender, the proscribed act is
the 1ICC's request for surrender proceedings. The provision does not enforce any obli-
gations directly or offer any rights to the States Parties and Non-Party States con-
cerned. Admittedly, it also does not prohibit a state party from reaching an agreement
which could have the effect of preventing the ICC from continuing with a surrender
request (Chet, 2004:1125-1126).

It is clear from the ICC's preparatory work that the purpose of Article 98(2) was
to ensure that the application of previously concluded treaties between ICC States Par-
ties relating to the Statute of the Forces is not disproportionately affected by the entry in-
to force of the Rome Statute. This type of agreement — the most well-known of which
is the NATO Forces Statute Agreement — is intended to establish precise rules for the
division of powers between sending and state states for the purpose of trying those who
are guilty of crimes. It is a question of resolving jurisdictional disputes by establishing
specific principles. This is not to do with the bilateral agreements concluded by the Unit-
ed States after signing the Rome Statute, which aim to prevent the Court's jurisdiction
over all civilian and military personnel serving the United States government and the
United States and also with respect to nationals of states that have entered into such
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agreements when they include a reciprocal clause. It is the spirit of Article 98(2) that are
clearly misguided. If the ultra vires is obvious, the opposability of Article 98(2) mean-
ing diversion is not the same depending on whether one is confronted with the United
States and third states on the one hand and the other States, signatories or parties to the
Rome Statute, on the other (Benzing, 2004:212-214).

A careful reading of the above agreement prepared by the United States is
simple and vicious: neutralizing the ICC in relation to a possible attempt to prosecute
its nationals and preventing the Court from exercising its jurisdiction, thus “protecting
members of the US armed forces” and concluding priority immunity agreements with
foreign governments “where it is most likely that American soldiers will be stationed
or deployed, or the ones they will have to go through”.

The standpoint of international law

In early November 2017, ICC prosecutor Fatou Bensouda announced that she
would ask judges for permission to open an investigation into alleged war crimes and
crimes against humanity committed during the Afghan conflict.

In 2020, the United States threatened to sanction judges and prosecutors of the
International Criminal Court if they begin an investigation against U.S. military per-
sonnel who served in Afghanistan. The attack further strained relations between
Washington and the ICC. The Court considers that “there are reasonable grounds to
believe that the United States Official staff committed war crimes, including torture
and cruel treatment. The question arises: What is the perspective of international law?

Enhancing Justice and the Rule of Law

What, then, would international rule of law mean? "The distinction between
three different definitions is helpful here. Firstly, the “international rule of law” can be
interpreted as applying the rules of the rule of law to relations between States and other
international law subjects. Secondly, the “rule of inter-national law” may favor interna-
tional law over national law, for example by establishing the primacy of covenants on
human rights over domestic legal arrangements. Thirdly, a “global rule of law” would
signify the existence of a normative system that directly touches individuals through ex-
isting national institutions without formal mediation (Chesterman, 2008:355-356).

Across transitional context criminal trials play a significant role. We convey
public condemnation of criminal activity, offer a clear form of accountability for of-
fenders and provide a measure of justice for victims by either reparations or joy in
seeing the offenders held responsible. In particular, the criminal trial process is an
important way of enhancing the Rule of law. Trials potentially generate an officially
background record, individualize criminal liability rather than ascribe collective guilt,
officially acknowledge the pain of the victims and theoretically remove terrorist
groups. Holding criminals responsible and punishing them for their illegal activity has
a possible deterrent effect and helps replace a system of entitlement with one of re-
sponsibility (Jallow, 2009:78).
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Proponents view the ICC as an essential step towards establishing a genuinely
universal rule of law in which no individual criminal can escape responsibility for
crimes and no victim can be denied justice merely because of the legal illusion of sov-
ereignty. Some critics contend that the decline of sovereignty demanded by the ICC is
actually corrosive of the international order if it were ultimately to limit the autonomy
of certain “civilized” great powers thus depriving the United States the opportunity to
manage processes in a so-called orderly fashion. The ICC is clearly imbued with
a world order in which different rule of law models clash (Franceschet, 2004:32).

The ICC aims to combat corruption and develop the rule of law by ensuring
that the most egregious crimes do not go unpunished and by fostering respect for in-
ternational law. The ICC 's central mission is to serve as a court of last resort with the
power to prosecute people for genocide, crimes against humanity and war crimes
when national jurisdictions are unable or reluctant to do so for whatever cause!*,

Impunity reigns, without rule of law. The ICC and the broader Rome Statute
scheme play a significant role in upholding the rule of law by punishing breaches of
international legal norms and encouraging conformity to those norms, thus eliminat-
ing impunity. This role is critical given the nature of the specific norms that concern
the Rome Statute — norms designed to prevent crimes that “threaten the world's
peace, security and well-being. The crimes and omissions that come under its authori-
ty are so horrific, so damaging, that it is worth any effort to avoid them. Accountabil-
ity is not only necessary for the sake of the past but also for the future. It provides the
potential for the recurrence of conflicts and the repetition of violence where impunity
is left unaddressed. In order to fulfill its mandate, the ICC needs the support and co-
operation of States. The international community has on many occasions declared its
determination to end impunity for the most serious crimes. Cooperation with the ICC
is a concrete means of achieving this objective™.

In conclusion, the system of the Rome Statute changed the perception of serious
crimes under international law. The establishment of a permanent international court to
try such crimes encouraged and empowered national courts to prevent impunity.

As an outside body, the ICC faces particular challenges that many locals can
view with skepticism. Nonetheless, if the public actually finds the tribunal to be a good
illustration of equal and impartial justice, then it needs to be done effectively. There-
fore, one must be realistic about the difficulties faced by the tribunals in credibly
demonstrating to the local community that immunity is punctured for heinous crimes
and that justice can be fair. But precisely because of these obstacles, if tribunals aim
to create public confidence in justice and the rule of law, they must address public
concerns regarding their work (Stromseth, 2011:435).

14 Sang-Hyun Song, The Role of the International Criminal Court in Ending Impunity and Establishing
the Rule of Law, UN Chronicle. Available from: https://www.un.org/en/chronicle/article/role-international-
criminal-court-ending-impunity-and-establishing-rule-law [Accessed 10t November 2020].
15 Sang-Hyun Song, The Role of the International Criminal Court in Ending Impunity and Establishing
the Rule of Law, UN Chronicle. Available from: https://www.un.org/en/chronicle/article/role-international-
criminal-court-ending-impunity-and-establishing-rule-law [Accessed 101" November 2020].
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The Erga omnes obligation to extradite or prosecute the Jus cogens crimes

The definitions of erga omnes and jus cogens are also viewed as having two
sides of the same coin. The term erga omnes means “flowing to all,”” and therefore the
responsibilities deriving from jus cogens are presumably erga omnes. In addition, le-
gal theory supports the proposition that what is “compelling law” will inevitably give
rise to a “flowing to all” obligation. The problem with this simple language is that it
is circular. What “flows to all” is “compelling,” and if what is “compelling” “flows to
all,” it is difficult to differentiate between what represents a “common concept” estab-
lishing a duty that is so self-evident as to be “compelling” and so “compelling” as to
be “flowing to all,” that is, contingent on all States. Therefore, the first condition of
a bond evolving to the point of erga omnes is state's responsibilities to the interna-
tional community as a whole (Bassouini, 1996:72).

At either the horizontal level (inter-State) and the vertical level (States vis-a-
vis international criminal tribunals), contemporary international law divides between
States primarily appointed to prosecute suspected authors of international crimes and
States or organizations entitled to do so only secondarily. The former States are those
affected directly by the crimes. They have two interests at law. Firstly, each State's
common interest, as a member of the international community, in trying to suppress
serious crimes which threaten fundamental values of the community. Secondly, the
primary individual interest lies in protecting their own sovereignty. Which Member
States are these? Specific experience on this stage is neither uniform nor coherent. It
appears, though, that it seems to support the suspect's territorial Territory and
hometown (Cimiotta, 2016:695).

The prohibition of torture, as an independent crime, is well established in inter-
national treaty law. In this regard, the 1984 Convention against Torture and Other Cru-
el, Inhuman or Degrading Treatment or Punishment can be regarded as the main docu-
ment on the worldwide suppression of torture. According to the Convention, States
must criminalize torture within the framework of their domestic law and take all possi-
ble measures to suppress this serious crime under international law. In this regard, Arti-
cle 2 of the Convention against Torture emphasizes that “each State Party shall take ef-
fective legislative, administrative, judicial or other measures to prevent acts of torture in
any territory under its jurisdiction”. Thus, according to Article 5 of the 1984 Conven-
tion, any State must take the necessary measures to establish its jurisdiction to punish
acts of torture. In this context, the obligation aut dedere autjudicare is well affirmed in
Article 7, Paragraph 1, of the 1984 Convention (Shaghaji, 2015:18-19).

According to this paragraph, “the State Party in the territory under whose ju-
risdiction a person alleged to have committed any offence referred to in Article 4 is
found shall in the cases contemplated in Article 5, if it does not extradite him, submit
the case to its competent authorities for the purpose of prosecution”. States, under this
provision, are obliged to extradite those accused of torture if they do not wish to pros-
ecute them before their internal courts. The obligation to extradite or prosecute also
exists in the case of acts constituting cruel, inhuman or degrading punishment or
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treatment. This obligation under Article 7 of the Convention against Torture does not
depend on the existence of an extradition request, followed by a refusal. The formula
used in this article regarding the application of the obligation to extradite or prosecute
is similar to the provisions adopted in the Convention for the Suppression of Unlaw-
ful Seizure of Aircraft (The Hague Hijacking Convention) (Shaghaji, 2015:19).

Currently, the absolute prohibition of torture committed in times of peace or
war enjoys a special status, namely an imperative standard of general international
law. In this context, the prohibition of torture as an act against a person, or acts com-
mitted in the context of a widespread or systematic attack on the civilian population
during peace and in times of armed conflict, is one of the peremptory norms
(Shaghaji, 2015:20).

In this regard, the International Court of Justice describes Article 5(2) as
“Universal jurisdiction” (Garrod, 2018:141). In its judgment on the obligation to
prosecute or extradite in 2012, it confirms explicitly that the prohibition of torture
falls under customary international law and has acquired the character of jus cogens
standard®®. To this end, the imperative nature of the prohibition of torture creates an
erga omnes obligation for all States to repress this serious crime of international law.
One of the means to enforce this erga omnes obligation is to prosecute persons sus-
pected of having committed acts of torture and other acts constituting cruel, inhuman
or degrading punishment or treatment, or to extradite them to the requesting state
(Shaghaji, 2015:20).

It is worth noting that, the institutionalization of international criminal respon-
sibility is a tremendous asset to those institutional frameworks that enforce compli-
ance with erga omnes obligations but, given its specificity, it only marginally enhanc-
es the possibility of their enforcement. On the one hand, its jurisdiction is restricted to
international humanitarian law and involves only indirectly, via the crimes against
humanity, other human rights abuses. On the other hand, it makes the enforcement of
erga omnes obligations subject to the ratification of a separate international instru-
ment, the International Criminal Court's Statute (Zemanek, 2000:25).

The obligation to respect the provisions of the Agreement on the Privileges
and Immunities of the Court

With an international treaty-based body, the ICC and its officials may need
a proper diplomatic status to fulfill their duties. However, unlike the ad hoc tribunals,
the ICC is not a United Nations organ, and the Court and its officials do not slip down
under the general convention framework. With regard to persons who need to under-
take the institution in an official manner and preserve rights and immunities in order

16 The International Court of Justice emphasis that “the prohibition of torture is part of customary international
law and it has become a peremptory norm (jus cogens). That prohibition is grounded in a widespread interna-
tional practice and on the opinio juris of States. It appears in numerous international instruments of universal ap-
plication”. See, Case Concerning the Obligation to Prosecute or Extradite (Belgium v. Senegal) (2012) 1.C.J. 99.
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to carry out their work independently, Article 48(2) and (3) states: “The judges, the
Prosecutor, the Deputy Prosecutors and the Registrar shall, when engaged on or with
respect to the business of the Court, enjoy the same privileges and immunities as are
accorded to heads of diplomatic missions and shall, after the expiry of their terms of
office, continue to be accorded immunity from legal process of every kind in respect
of words spoken or written and acts performed by them in their official capacity. The
Deputy Registrar, the staff of the Office of the Prosecutor and the staff of the Registry
shall enjoy the privileges and immunities and facilities necessary for the performance
of their functions, in accordance with the agreement on the privileges and immunities
of the Court” (Beresford, 2002:92).

While the Rome Statute stipulate that the ICC and its members shall enjoy the
required privileges and immunities to operate, Article 48 merely incorporates general
statements of the privileges and immunities of the Court; the particulars are not speci-
fied in the statute. Although there is no clear reference for such an agreement in the
Rome Statute, at its sixth session held in New York between 27" November and 8™
December 2000, the ICC Preparatory Commission set out to draft an agreement for
the Court on rights and immunities. The International Criminal Court's Agreement on
Privileges and Immunities provides the organization and its representatives with per-
fectly adequate legal protection in fairly broad terms for all tasks performed in their
official capacity in particular, focusing on the prosecution's unique needs for conduct-
ing its investigations (Beresford, 2002:93).

The Court's Privileges and Immunities Agreement is not only for States Par-
ties to the Statute; some States ratified the Agreement without adhering the Rome
Statute. Article 3 of the Agreement states that “the Court shall enjoy in the territory of
each State Party such privileges and immunities as are necessary for the fulfilment of
its purposes”. It must be said that it is not only in the territory of a State party that the
Court may be required to carry out a mission and to seek elements necessary for in-
vestigations. Through this Agreement, the Court enjoys immunity from its assets,
funds and assets within these states; the inviolability of its archives and documents;
exemption from taxes, tariffs and import or export restrictions; reimbursement of fees
and/or taxes; communications facilities (Damien Massi Lombat, 2014:125).

Moreover, the breach of obligations under an ad hoc agreement or arrange-
ment between the Court and a non-party state entails the same responsibility as the
breach of the obligation to cooperate provided by the Statute for a State party. Thus,
the obligation to cooperate with the Court is mainly based on the conventional obliga-
tions derived from the Statute, and, on the other hand, through various agreements
signed between States or international organizations and the ICC. However, the obli-
gation to cooperate with the ICC also finds its foundation in international custom. For
this reason, even outside of any conventional link, a state may be obliged to cooperate
with the Court. International custom provides an after-the-fact understanding of why
some States have already been forced to cooperate with the Court outside of their
conventional link with the Rome Statute (Damien Massi Lombat, 2014:125).
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In all cases, the underlying principle is that all privileges and immunities are au-
thorized for the good administration of justice and not for the personal benefit of the in-
dividuals. Likewise, the Agreement contains consequent provisions which indicate who,
when, and how to waive these privileges and immunities (Mochochoko, 2001:641).

Conclusion

Eventually, the image of the Court suffers from its impotence and becomes
a pawn in the game of states. Third states, far from being passive spectators, have full
discretion, especially if they are powerful at redirecting lawsuits against their inter-
ests. Thus, any government that does not attract media attention will have little
chance of being worried. The results of implementing individual responsibility are
meager. By forgetting moral responsibility, the drafters have taken important actors in
international society to justice. This creates bias and dependence by these states,
which take advantage of the shortcomings of the system.

The untouchability of some States is due to the way in which the ICC is re-
ferred to third States to the Rome Statute, but more generally to the difficulty of tak-
ing a public stand against a State for the benefit of a great diplomatic and military
power. A change in the way the ICC is referred to should be initiated in order to grant
it genuine universal jurisdiction over all States, regardless of their adherence to the
Rome Statute or the will of the United Nations Security Council.

Despite the conflict over the interpretation of the immunities and jurisdiction
of the ICC, it is no less a powerful message against impunity for the officials of the
Member States in the first place, but also for third States, with the possibility, as we
have mentioned, for the United Nations Security Council to extend its competence to
all States. The contribution of international criminal justice is fundamental and consti-
tutes the fulfillment of a common commitment to ending the impunity attached to the
commission of crimes affecting the entire international community by their gravity.

The effectiveness and usefulness of the Court requires several changes in in-
ternational society as a whole and in the States themselves. It is therefore difficult to
obtain a smooth operation of the institution. However, these changes are not only for
the operation of a particular institution. They guarantee the best functioning of the in-
ternational system, a more just system for all.

The challenges of establishing an effective international criminal justice sys-
tem are still numerous before claiming to have reached an acceptable consensus by all
the States forming the international community. Granting full jurisdiction to the ICC
will later effectively contribute to its assigned role, namely, to fight against impunity
through generalization of exceptions to immunity, in order to enable the progressive
establishment of a lasting world peace.
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Abstract. On November 19, 2020, the annual International Research and Practice Conference
Ignatov Readings took place. It was dedicated to the 85" anniversary of the outstanding scientist — Vadim
Nikolayevich Makhov — an Honored Lawyer of the Russian Federation, Doctor of Legal Sciencies, Full
Professor, whose life and scientific work have been inextricably intertwined with the RUDN University
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O koH(pepeHun

19 nosa6psa 2020 r. cocrosunace TpeThs exeroanas MexayHapoaHas Hay4qHO-
MpakTuyeckas KoHpepeHiMs «rHaTOBCKUE UTEHUS», MOCBSILIEHHAs 85-E€THIO BbIa-
IOLIETOCs YUYEHOro, 3aciIyKeHHOro opucta PO, nokTopa ropuandeckux HaykK, mpodec-
copa Banguma Hukomnaesuua MaxoBa, 4bs ®H3Hb U HAyYHOE TBOPUYECTBO OO0JIee YeTBep-
TH BEKa HEPa3pbIBHO CBs3aHbl C POCCUICKMM YHUBEPCUTETOM JAPYKObI HAPOIOB.

Kondepennus Obia oprannzoBana kadeApoi YroJIoBHOTO MpaBa, yroJOBHO-
ro nporecca u kpumuHanuctuku FOU PYJIH cosmectHo ¢ Axkanemueit ®CHUH Poc-
cuu (1. Ps3anp) n EBpasuiickum HanmoHanbHBIM yHUBepcuTeToM uM. JI.H. I'ymunena
(r. Hyp-Cynran, Kazaxcran).

Kondepenmuto otkpsut u.o. nupexropa FOM PYIH, k.10.H., nouent C.b. 3un-
KOBCKHH, OTMETHBIIIUI BBIJAIOIIHECS 3aciayru nmpodeccopa Maxosa B.H. B HayuHOit
U HAy4YHO-TIEaroru4eckoi NeATeqbHOCTH. C OCHOBHBIMHU JIOKJIAJaMHU BBICTYIHIIN:
cam 1060msap — npodeccop B.H. MaxoB; 3aBeayromnias kadeapoit yroioBHOTO mpasa,
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YrOJIOBHOTO Tpoliecca M KpUMHUHAIMCTHKH, 11.10.H., ipodeccop JI.A. Bykaneposa; 3a-
BeAyIOUMHA Kadeapoil MOArOTOBKH IOPHUCTOB MPAaBOOXPAHUTENBLHBIX OpPIraHOB, YIo-
JIOBHOTO CYJOINPOU3BOJICTBA, MPABO3AIIUTHON NeATeNbHOCTH MHCTUTYTa 3aKoHOMa-
TEJICTBA M CPABHUTENHLHOTO NpaBoBeaeHus npu [IpaBurensctee PO, 1.10.H., mpodec-
cop 3aiitieB O.A.; mpodeccop Kadenpsl yroJoBHOTO MPOLEcca U KPUMHHAINCTHKH
Kazanckoro ¢enepanpsHoro yauepcureTa, 1.10.H., npodeccop Enuxun A.1O.; n.10.H.,
npodeccop, BEAyIIMA HAyYHBIM COTPYIHUK TPYNIBl TMOATOTOBKA HAy4YHO-
MeJAarorndeckuX M Hay4yHBIX KaJpOB ammapara y4eHOro CEeKpeTaps, aabIOHKTYpBI,
noktopantypbl ®KVY «Hayuno-nuccnenoBarensckuii ”HCTHTYT DenepanbHON CITyKObI
WcrosTHEHUsT Hakazanui» ['puroppeB B.H.; HawanmpHUK Kadeapsl yrojJoBHOTO IMpaBa
Axanemuun ®CUH Poccun, 1.10.H., TOTKOBHUK BHYTpeHHEH cimyxOb1 Jlammuua B.D.;
1.10.H, ipodeccop, nmpodeccop Kadeapsl yroJOBHO-TIPABOBBIX ITUCIHUIUINH IOpUITYC-
ckoro ¢akynprera EHY umenu JI.H. I'ymunesa Axnanos A.H. u np.

Kondepenuus Hocuia MeXBEJOMCTBEHHbIM XapakTep, B HEH NMPUHSAIM yya-
CTHE MpeACTaBUTENN (peaepaabHBIX OPraHOB HCTIONHUTENbHOM Biactu: MBJI Poccun,
®CHH Poccun, npokypatypsl Poccuiickoit denepanun.

B pamkax Kondepenunu oOcyxnanucy MHOTHE BaXKHbIE NMPOOJIEMBI, Kacaro-
1IMecsl Kak COOCTBEHHO HAyKH YTOJIOBHO-IPOLECCYAlbHOIO MpaBa, TaK M HOCSILIUE
MEXOTpaclieBoi xapakrep. Takoi MMPOKHUH CHEKTp OOCYXIAaeMbIX BOIMPOCOB HE
YAMBUTEJEH, YUYUTHIBAs MHOIOI'PAaHHOCTh Hay4yHOro tBopuectBa B.H. MaxoBa u unc-
JI0 €r0 YYeHHMKOB M KoJuier. 'eorpadusi yuacTHUKOB KOH(pEpeHInH Obljia BeChMa IIH-
pOKOil M BKJIIOYana mpeacraButTenei AsepOaiimxkana, Boernama, ['Buneu-bucay,
Wpaka, Kuras, Kazaxcrana, Ksipreiscrana, Monronauu, Cepoun, Cupuu, YKpauHsl,
Tamxkukucrana, TypKMEHUCTaHA, OTMETUBIIMX BecoMbli BkiiaJ Baauma Hukonaesu-
4ya B pa3BUTHE HAYKH YTOJIOBHOI'O IIPOLIECCA HA BCEM IIOCTCOBETCKOM IIPOCTPAHCTBE.

Heckonpko cnoB o woOwisipe: HaydyHyrO AesTenbHOcTh Bamum HukomaeBnd
Hauan He cpa3y. OkoHunB B 1958 rony ropunnueckuii gpakynsrer MI'Y um. M.B. Jlo-
MOHOCOBA, OH MOCBATHJI ce0sl MPaKTHYECKON paboTe B OpraHax MpoKypaTypbl, KOTO-
pBIM B 0OIIIEH clIo)KHOCTH OoTAan Oonee 37 yer. Bagum HukonaeBnd HaumHam CBOU
MPAaKTUYECKUHN MyTh C MPOCTOro ciaeAoBaTenss VHKeBCKoW MexXpallOHHON MPOKypaTy-
pel Yamyptckoii ACCP. Bekope Obut mepeBenieH B MOCKBY, Iie B Te€ueHUE 7 JIET
J0OJIECTHO BBIMOJIHSAI MPOPECCHOHANBHBIE 005S3aHHOCTU CJeI0BaTellsl MPOKYpaTyphbl
Kupogckoro paitona. 3atem B 1967 roay BCTynwsl B AOKHOCTH MPOKYypopa U 10
1971 roaa Bo3rnasisia yrpasieHue npokypatypsl PCOCP.

Borarerit nuuHbIi onbIT, HakomieHHbIH Bagumom Hukonaesuuem 3a roapl pa-
00TbI B OpraHax IpOKypaTypbl B KauecTBE CleA0oBaTeNs U IPOKypopa, IO3BOJIMI Ole-
CTSILLE 3AIMUTUTH AUCCEPTALMIO HA COUCKAHHE YYEHOM CTENEHM KaHIWJIaTa IopUande-
CKUX HAyK I10 TeMe: «Y4acTHe CIELUAINCTOB B CIEICTBEHHBIX JEUCTBUAX: YTOJIOBHO-
MPOLIECCYATTbHOE U KPUMUHAIMCTUYECKOE HccenoBanue». B nuccepranuu Bagum Hu-
KOJIaeBUY MCCJIeI0BAJl OTHOCUTEIILHO HOBBIM (Ha TOT MOMEHT), MaJIOM3y4YeHHBIH U TO-
3TOMY OOpeMEeHEeHHBIH MpoOieMaMu, BO3HUKAIOIUMHI B MPAKTUYECKOW pabOTe MHCTU-
TYT crienuanuctoB. B cBoem uccnenosanun Banum HukomnaeBud He TOIBKO 0000ITHIT
Y MIPOAHAIN3UPOBAJ BEAOMCTBEHHBIE HOPMATUBHBIE aKThl U YTOJIOBHO-IIPOLIECCYAIBHOE
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3aKOHOJIATEIBCTBO COIO3HBIX PECHYOJIHMK O CIEIMAINCTE, HO U HCCIIEI0BaJ 3aKOHO/1a-
TEJILCTBO JOPEBOIOLIMOHHOM Poccun, a Takke 3aKOHOIATENBCTBO HEKOTOPBIX COLMA-
muctudeckux ctpad EBponsl. [Iuccepraimonnoe nccnenoBanue Baguma Hukomaepnua
MPUMEYaTeIbHO HCIOIb30BaHUEM OOIIMPHOTO KOJIMYECTBA NMPAKTUYECKUX MaTepHha-
noB. Tak, Bagum Hukonaesuu moasepr mzyuenuto 6onee 300 yrosoBHBIX 1el, pU
pacclieTOBaHUK KOTOPBIX K YYaCTHIO B CJIEICTBEHHBIX JEHCTBUSIX MPUBJICKAJICS CIICIU-
QJINCT, HO IOMHMMO 3TOro enie ¥ 0koj0 200 yroyIoBHBIX J€I, IIPU PacCiIe0BAaHUH KOTO-
PBIX CIIEIMAJIICT, HECMOTPS Ha 11EIec000pa3HOCTh YIACTHsI, HE TTPUBIICKAJICS.

B cBoelt kanmumarckon auccepraumu Bagum HukomaeBud mpemokun pac-
CMaTpUBaTh JIEATEIHHOCTh NEPEBOAUNKA KaK MPOIECCyalbHYI0 (hOpMYy HCIOIB30Ba-
HUSL Ha TPeIBAPUTEIHLHOM CJEICTBUU TMO3HAHWUN CBEAYIIHUX JHI], CHOPMYIUPOBAI
BBIBOJI O ()OPMUPOBAHUH B COBETCKOM YTOJIOBHOM MPOIIECCE CAMOCTOSITETLHOTO, TI0-
JIpOOHO PErIaMeHTHPOBAHHOTO MHCTUTYTA CIEHUAINCTOB; BIIEPBHIE PACKPBHUT OTIIH-
yyge CHegualtucra OT TEXHMYECKHX IOMOIIHUKOB CJIEJoBaTellsi U MpPOKypopa-
KpUMUHAINCTA; 000CHOBAJI BBIBOJ] O HEJIOMYCTUMOCTH JIOMYCKa K y4aCTHIO B YTOJIOB-
HOM JIeJI€ B KaU€CTBE CIELHUAINCTa CBEAYILETO JIULA, KOTOPOE MO TaHHOMY JEINy yKe
MIPOBOAMIIO AKCIEPTU3Y; BHICBETUI KpailHe BaXKHYIO MpobieMy HEMH(POPMHUPOBAHHO-
CTH CIEIHAJIMCTa O €ro MpaBax M 00s3aHHOCTAX, @ TAK’KE OTBETCTBEHHOCTH 3a OTKa3
WJIM YKJIOHEHHUE OT BBIMOJIHEHUSI CBOMX O0S3aHHOCTEH.

Banum HukomnaeBuy cTosiii y HCTOKOB (hOPMUPOBAHUS HAYYHOTO (yHIaMEHTa
Bcecoro3Horo HHCTUTYTa MO U3YYEHHUIO IPUYHMH U Pa3pabdoTKe Mep MpeaynpesKaeHUs
npecTynHocTH! U BIMCaH B MCTOpHI0 (DeiepanbHOro rocyaapcTBEHHOTO Ka3eHHOTO
00pa3oBaTENBHOTO YUPEXKCHHS BhICIIETO 00pa30BaHMsl « Y HUBEPCUTET MPOKYPATYPhI
Poccuiickoit deneparnmy» Kak MPaKkTUK, UMEIOIINANA ONBIT HAI30PHOW U CIIEICTBEHHON
paboThI, CIIOCOOHBIN K OCYIIECTBICHUIO (PyHIaMEHTANbHBIX U MPUKIIAJHBIX HAYYHBIX
HCCIIeJOBaHHIA’,

Bamum Huxomaesnd nocesitint padore Bo BHUU no m3ydenuto nmpudauH u pas-
paboTke Mep MpeaynpekaeHus npectynHoctu npu ['enepanbpraoil mpokypatype CCCP
(apiHe Akanemus npu ['enepanbHO npokyparype P®) G6onee 26 ner: ¢ 1971 r. mo
1996 r. 3anuMan BO BCECOIO3HOM MHCTUTYTE JIOJKHOCTH CTAapIlIero, a 3aTEM BeTyllie-
ro Hay4yHOro coTpyAHuka. CONUIHBIN OIMBIT MPAKTUYECKOrO PaOOTHUKA MO3BOJIHII
Banumy HukomaeBuuy opmynupoBath HaydHO OOOCHOBAaHHBIE PEKOMEHIAIMNA OT-
HOCHUTEJIBHO METOJIMKH PacCieOBAaHUS Pa3HbIX TPYNI MPECTYIJIEHUH U B pe3ysbTare
pykoBozcTBoM I'eHepanbHoi npokypatypsl CCCP ObI10 MPUHATO pelieHre O Harpas-
nenny uMeHHo Bamuma HuxonaeBuua B Monronbckyto Haponnyro PecyOnuky co-
BETHUKOM Npu ['eHepasibHON MPOKYypaType € LEJbI0 OKa3aHUsl HAyYHO-METOIUYECKON
MOMOIIH B OpraHU3aui 00pbOBI C MPECTYMHOCTHIO.

! Hayunsie mikonsl yHuepeuteTa nmpokyparyphl Poccuiickoit ®enepanuu: Joctynno: http://www.agprf.org/
nauchnoe-obedinenie-prokurorskaya-deyatelnost/nauchnye-shkoly-universiteta (zara o6pamenus: 01.12.2020).

2 Ucropus uncruryta. Jocrymmo: http://www.agprf.org/instituty/nauchno-issledovatelskiy-institut/istoriya-
instituta (zara obpamenus: 01.12.2020).
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B Mosronsckoit Peciyonmke Maxos B.H. mpopa6otan 2 roga — ¢ 1979 mo
1981 rr. — wu 3apekomMeHIoBai ce0sl CIEIUAMCTOM Bhicodaiiniero ypoBHs. CIycTs
HeKoTOpoe Bpemsi pykoBojicTBO ['eHepansHoil mpokypaTtypsl CCCP BHOBb mpumer
peumieHne o HampapieHud Banmma HukonaeBuua [uisi OKa3zaHUsl HAay4YHO-METO/M-
YEeCKOM MMOMOIIM B OpPraHu3aluu OOphOBI C MPECTYIMHOCTHIO, HO yke B ColuannucTu-
gyeckyto Pecriy0nnky Beetnawm, rae on npopabotan ¢ 1985 mo 1986 rr.

ITocne Bo3BpamieHus U3 JUIMTEIBHBIX 3arPaHUYHBIX KOMaHIUPoBOK Bamum Hu-
KOJIaeBUY C HOBBIMH CHJIaMH M HOBBIM, HHTEPECHBIM, MPAKTUYECKUM OIBITOM IPOI0JI-
XKW1 paboTy Haj TOKTOPCKOM AnccepTraimeii Ha TeMy: « Teopust 1 mpaKTHKa HUCTIONb30-
BAHWA 3HAHUM CBEAYIIUX JIUILL IIPH PACCIEAOBAaHUM NIPECTYIUICHNI». B HEl pa3BuWiI I0-
JI0>KEHMS, U3JI0’KEHHbIE B KaHUJATCKOW JuccepTaluy, 00 UCIOJIb30BAHUM CIIe/I0BaTe-
JSIMU 3HaHUH CBEAYIUX JIUL, KOTOpBIE, 001a/as CreluaaIbHbIMU 3HAHUSIMH, TIPE/ICTaB-
JSTFOLIMMU aKKYMYJISILIAIO IPUCTIOCOOJIEHHBIX IS LieNel 10Ka3bIBaHUS 110 YTOJIOBHOMY
JIeTy TOCTHXKEHUH HayYHO-TEXHUYECKOTO IMpOorpecca, SKCIEpThl, CHENUATUCThl U JpY-
rHe CBeAyIHE JIUIA, CIOCOOHBI BHECTH HEOLIEHUMBIN BKJIAJl B IESTEIBHOCTD CIIE/I0BA-
TeJIs 110 YCTAHOBJICHUIO UCTHHBI IIPU PACCIIEA0BAHUY IIPECTYIICHUH.

B ocHoBe auccepranmu aexut 0600meHne marepuanos 6oaee yem 1000 yro-
J0BHBIX Jies1 U Oosee yeM 400 OTKa3HBIX MaTepHUaJIOB, a TaKXkKe Pe3ylbTaThl aHKETHU-
pOBaHUs U UHTEPBbIOUPOBaHUs Oosiee ueM 670 mpoKypOpOB-KPUMUHAIUCTOB; IIPOKY-
POpOB, cliei0BaTENeH U KCIIEPTOB.

[TonoxxeHns auccepranMoOHHOro uccienaoBanus Banuma HukonaeBuua BHec-
JIM HEOLIEHUMBIN BKJIaJl B pa3BUTHE YTOJIOBHOIO MPOLECCa U KPUMUHAIUCTUKY U 1103-
BOJIWJIN CYIIECTBEHHO PACHIMPHUTD U YIIIYOUTh TEOPETUUECKUE MPEACTABICHHUS O CIie-
LUAIbHBIX MO3HAHUAX CBEAYLIUX JIUL, @ TAKXKE O UX 3HAUECHUU NPU OKA3aHUU COMEH-
CTBHSI Ha JTOCYIEOHBIX CTaIUsAX YTOJIOBHOTO CyJONpon3BoacTBa. Bagum HukonaeBnu
cOpMYIHPOBAI MOHATUS «CBEAYIIME JIMIAY, «CIEIUATbHbIE 3HAHUS» U 000CHOBAT
BBIBOJ] O TOM, YTO CIIEIMaJIbHbIC 3HAHUS B IPOLIECCE PACCIEAOBAHHS MOTYT OBITH HC-
MI0JIb30BAHBI TOJBKO C MMOMOIIBIO CBEAYIINX JIMII, TAK KaK 3aKOH HE TMPETyCMaTPUBAET
CaMOCTOSITENILHOTO MCIIOJIb30BAHUS MX CJEIOBATENEM B IPOIECcCe JTOKa3bIBaHUS I10
yrosoBHoMmy neiny. Mimenno Bammmom HukomaeBmuem BmepBbie c(HOpMYyIHPOBAHO
MIOJIOKEHNE O TPOLIECCYANbHBIX (hOpMax MPeCTaBICHUS JOKYMEHTOB, HMEIOIIHNX J0-
Ka3aTeIbCTBEHHOE 3HA4Y€HHUE, MOATOTOBJIEHHBIX CBEAYLIMMHU JIUIAMU, U TEM CaMbIM
BOCIIOJIHEH Mpo0es B TEOPUH YTOJIOBHO-TIPOLIECCYalIbHOTO MpaBa. JluccepranuoHHoe
UcclieIoBaHUE TPUMEUaTeIbHO U TEM, YTO B HEM C(hPOpPMYIUpPOBaH KOMILIEKC TpeOo-
BaHUM, KOTOpPbIE JOKHBI OBITH NMPEIbSIBIECHBI K UCIOIb30BAHUIO 3HAHUM CBEIYIINX
JMII U JaHbl peKoMeHJanuu o 6onee 3¢ppekTHBHOM HMCHOIB30BAHUU TO3HAHUM CBe-
Oymux Jul, chopmupoBaHHble Bamumom Huxonaesuuem Omarogaps COIHMIHOMY
OIIBITY NPAKTUYECKON pabOTBHI.

Oco0bIM TEOPETHUECKUM U NPAKTUYECKUM 3HA4eHUEM O0JIafaeT CUCTeMa
TaKTHUECKUX IPUEMOB UCIIOJIb30BaHMsI TOMOIIHU CBEYIIHUX JIUL, TIOArOTaBINBAIOIINX
TOTOBSIINX 10 3aIPOCaM cllefioBaTeneil HeoOXoauMble JOKyMeHThl. HeonleHum BKiajg
B pa3BHTHE 3HAHMUU O (opMax M METOJaX MPOKYPOPCKOTO HA/A30pa 3a 3aKOHHOCTHIO
WCIOJIb30BaHUs 3HAHUN CBEIYIUX JIUMI B Ipoliecce paccaenaoBanus — Banum Huko-
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JaeBUY CHCTEMATHU3UPOBAJ TUIUYHBIC HApYIIEHHs 3aKOHA B 3TOWM obmactu u chop-
MYJIUPOBaJl PEKOMEHAAINN OTHOCUTEIBHO CITIOCOOOB UX BBISBICHUS U yCTPAHEHHUS.

Kpowme sroro Bagumom HukonaeBudem ObLT clieniaH BBIBOJ O IeTIECO0Opa3HO-
CTH 3aKOHOJIATEIbHON perjaMeHTali HOBOW (hOPMBI MCIIOJIb30BAHMS 3HAHUN CBEY-
LIUX JIUI] TOCPEICTBOM JI0IPOCa CBEYILIETO JHIA, KOTOPOE B OTJIMYME OT CBUIETENS HE
SBJISIETCS OYEBUALIEM (PAKTOB, UMEIOIINX OTHOIIEHHUE K JETy; OHO JIOJDKHO OBITh He3a-
MHTEPECOBAHHBIM B JIeJie, TIO3TOMY HECOBMECTHMBI (DYHKIMH JIOMPAIINBAEMOr0 CBE-
JYIIEro JMLA U IPYTUX YIACTHUKOB YTOJIOBHO-TIPOIIECCYATbHOM JeATeNbHOCTH.

B 1996 r. B Hayuno#i xu3nu Baguma HuxonaeBuua Havyancs HOBBIM 3Tanm —
pabota B moipkHOCTH Tipodeccopa Kadeapbl YroJI0BHOTO TpaBa U Mporiecca IOpUIn-
yeckoro ¢axyiabTera Poccuiickoro yHuBepcurera apyx0s! Haponos. Bagum Huxona-
€BUY OYCHb YBJIEKATEIBHO U OOCTOSTEIBHO YUTAJl KypChl JIEKIUH 10 YrOJIOBHOMY
npoueccy PO, npokypopckoMmy Haa30py, BEJI CHELKYPCHI IO TEOPUH JOKA3aTEIIbCTB,
METOAMKE pacciieIOBaHUs NMPECTYIUICHUH MPOTUB JIUYHOCTH, UCTOPUU U METOJI0JIO0-
I'MH YTOJIOBHOTO IIPaBa U Mpolecca. 3aHATHs IPUBJIEKAIN MHOXKECTBO CTYAECHTOB, TaK
Kak u300uMioBau mpuMmepamu Ooraroil mpaktuku Baguma Huxonaesuua. Cdepoit
HayuHblX HHTepecoB B.H. MaxoBa B rogsl pab6otret B PYJIH cramu yrosoBHO-
IIPOLECCyaIbHbIE U KPUMUHAIUCTHUECKUE TIPOOIEMBl IPEABAPUTENBHOIO CIIEACTBUS,
TEOpHsl JOKa3aTeNIbCTB B YTOJOBHOM IIPOLECCE, IPOKYPOPCKUI HAA30p 3a CIEJICTBU-
€M M JI03HaHHEM, HMCII0JIb30BaHUE 3HAHUM CBEIYLIMX JIMI[ IPU pacciaelOBaHUU IIpe-
CTYIUJIEHHI, METOJIMKA PACCIIEOBaHMs OTAENIbHBIX BUJIOB IPECTYIIEHUH, YTOJIOBHBIN
nporecc CIIA u qpyrux 3apyOexXHbIX TOCYIapCTB.

Pesynbrarel HayuHbIX u3bickaHuil Baguma HukonaeBnya HarmisiiHO OTpaeHbl
BO MHOrux nmyonukanusix. Bcero Maxossim B.H. omy6nukoBano 6omnee 300 HaydHBIX
pabor, uccrnenoBanus npod. Maxosa B.H. Bouwm B mporpaMMel 00yueHHsI CTYAESHTOB
Maructpatypsl PY/IH; oH coaBTOp 5 y4eOHHKOB 10 YyrOJOBHOMY IPOLIECCY, O KOMMEH-
TapueB K YTrOJIOBHO-TIpOLlECCyalbHOMY Koaekcy P®, kommeHTapus K 3aKOHY O rocy-
JAPCTBEHHOM CyneOHO-KCIepTHOH nesitenbHOCTH B PD, 1 cratht Web of Science.

ITpodeccop MaxoB B.H. Harpaxnen menansMu «3a BOMHCKYIO JTOOJIECTB
B o3HaMmeHoBaHue 100-netust co qust poxnenus B.U. Jleanna — 1970 r.; Mmenanbio
«pyx6a mHapogoB» MHP — 1982 r.; menansio «/Ipyx6a vHapomo» CPB — 1986 r.;
Menansio «Berepan Tpyna» — 1987 r.; menans «B namars 850-netust MockBb —
1997 r.; nouernsit pabotHuk IIpokyparypsl Poccuiickoit @eneparuu (1995 r.);
HarpaxJieH 3HakoM «BeTepaH npokypaTypsl», HECKOIBKUMU MenansiMu ['eHepanbHOR
npokyparypsl P®; 3aciyxennsiii ropuct PO 2006 r.; no ciydaro 80-ietuss — mo-
yeTHOU ["pamoroii ['eHepanbHOTO MpOKypopa.

3a Bpems pabotel B PYJIH Maxoseim B.H. moarorosneno 6onee 20 kanaua-
TOB IOPUAMYECKUX HayK. B psje myOnaukaiuii nocneaHux J1eT OH 0caeJ0BaTeIbHO OT-
CTauBaeT MO3MIIUIO, 3aKIIOYAIOILYIOCsS B TOM, YTO COBPEMEHHBII yroJoBHBIHN Ipolecc
Poccwuiickoii denepanyn ABISIETCS SKCKIIO3UBHBIM, UMEET CYIIECTBEHHbIE OTJINYUS OT
3apy0eXHOr0 YroJIOBHOTO Iporecca (3a uckiaoueHueM psga crpadn CHI') u nomxen
COBEpILEHCTBOBATHCSA C YUYETOM OIBITA CTPAH C PA3BUTHIMU JAEMOKPATHUECKUMH YCIIO-
BusiMH, Tipexae Bcero @panmmu u OPI. Kak u B yrojgoBHOM Iporiecce 3apyOeiKHBIX
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CTpaH, JOPEBOMIOLMOHHON Poccum, mpensaputenbHoe ciaeactsue B PO, o MHEHHIO
B.H. MaxoBa, JOJDKHO OCYIIECTBIIATHCS MPEACTABUTENSIMU HE UCIIOJIHUTENBHOM, a Cy-
neOHO BIIacTH, T.€. CyAbIMH. TOJBKO IPH TAKOM ITOJXO0JIE MOXKHO PEan30BaTh MPHH-
LIUIT COCTA3aTEIBbHOCTH Ha NPEBAPUTEIHHOM CJIEICTBUH, 0OECIIEUUTH MPaBa MoJ03pe-
BAaeMOTro, OOBHHSEMOTO, MHBIX JIMILI, BOBJICYEHHBIX B YTOJOBHOE CYIONPOM3BOICTBO, a
TaKke 00BEKTHBHOCTH U MOJIHOTY NPEABAPUTEITHHOTO CIICICTBHSL.

[IpoBenenmne koH(pepeHIMiA, TOCBAIMECHHBIX BBIAAIOIIAMCS YYEHBIM, CBHIIEC-
TENbCTBYET O NMPEEMCTBEHHOCTH HAay4YHBIX MOKOJEHMMH, BBIPAXAaeT JaHb INIyOOKOIo
yBakeHHs mpogeccopaM, 06e3 KOTOPBIX HE COCTOSUIOCH ObI CaMOM HayKH, IO3BOJISET
HaM nepeaBaTh 3cTadeTy 3HaHUN acupaHTaM, CTYICHTaM.

OtpagHo, 4TO U B Hacrosuiee Bpems noporoil rodunsp — B.H. Maxos —
B CTPOIO — OH sBIsieTcs wieHoM Jluccepranonabix CoetoB PYIH — J1 212.203.24
mo cnenuambHOCTIM 12.00.08 u 12.00.09 u JI 999.006.02 1o cHenuaiIbHOCTH
12.00.12. AxTuBHas Hay4Has AESATEILHOCTh U aBTOpUTETHOCTh Baguma Hukomnaesu-
4a B HAYYHOM COOOIIECTBE MOTYSPKUBACTCS TEM OOCTOATEIHLCTBOM, YTO BCE TUCCEP-
TaIU yTrOJIOBHO-TIPOIECCYATHHOTO IHKIIA, 00CyKIaemMble Ha Kadeape, TPOXOIsIT de-
pe3 ero peleH3upoBaHue.

VYyacTHUKH KOH()EPEHIMH BBIpa3MiIN OJaroJapHOCTh OpraHU3aToOpaM, CITUKE-
paM 3a MOATOTOBKY MHTEPECHOW HAay4YHOH M MpodeccnoHaNbHON KOH(EpeHIInH, OTMe-
TWIN €€ BBICOKUN MPO(EeCcCHOHANBHBIN YpOBEHb, HHTEPECHYIO MpOrpaMmy KoH(pepeH-
Uy B 1eioM. Jlokinaasl y4acTHUKOB KOH(pepeHIMH OyayT omyOIMKOBaHbl B COOpPHUKE
MaTepuaIoB KOH(EPEHIIHH.

B nepuoa moaroroBku HoMepa k neuatu Bagum Hukosaesuu MaxoB
yuiena u3 :xkusHu. Kosexkrus IOpuanueckoro uacruryra PY/IH,
pPeAaKIHA JKypHaAJIa CKOPOAT M BBIPAKAKOT CO00JIE3HOBAHUE POTHBIM
M OJIU3KUM IIOKOMHOTO.
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MHdpopMmaymoHHaa ctaTbs

CoBeplieHCTBOBaHME Mep No pa3BuTUio PMHAHCOBO-NPaBOBOIro
obecne4vyeHnsa rocyaapcTBeHHOWN NoaAepXKKN NporpamMm pasBuUTUsA
opraHusaumm Bbicliero o6pasoBaHua B Poccum

H.A. Baacenko, C.b. 3unkoBckuii, U.A. I'ponnx™

Poccuiickuit yauBepcureT npyxObl HAPOIOB,
2. Mockea, Poccuiickas @edepayus
* gronik-i@rudn.ru

AHHoTanus. BpeMeHHBIM TBOpYecKuM KosuiekTuBoM PYJIH moa pyKoBOJCTBOM [1.10.H., ipod.
kadenpel Teopuu npaBa u rocyaapctsa FOpumnueckoro nactutyta Biiacenko H.A. BBINOTHEHO SKCTIEpT-
HO-aHAIUTUYECKOE COIIPOBOXKIIEHHE (OPMUPOBAHUS IAKETa MPEIOKEHUN O MEpax U MPaBOTBOPUECKUX
MHHULMATUBAX B IEIAX peann3auny npuHATeix B 2020 roxy nonpaBok kK Koncturynuu PO B yactu oneHkn
HEO0OXOAMMOCTH OIpeJielIeHHs AOTONMHUTENBHOI0 UCTOYHNUKA oXoaa cyObekTa PP Ha rocymapcTBeHHYIO
HOAJEPAKKY IIPOrPaMM pa3BUTHs 00Pa30BaTEIbHBIX OPraHU3aIUil BEICILIETO 00pa30BaHus 3a CUET U3MEHE-
HUSL CHCTEMBI PACTIpe/ieNieH s HAJIOTOBBIX MOCTYIIEHHH MeXTy (enepatbHBIMU M PErHOHATEHBIMHI YPOB-
HsIMH Oro/pKeTa. Bo BpeMEHHOM TBOPYECKOM KOJUIEKTUBE aKTHBHO TPYIWJIMCH K.JO.H., AOL. 3MHKOBCKHH
C.b., x.10.H., tou. Kanapckuit M., k.10.H. JIo6psixoB [[.A. u apyrue cnenuanucTsl MHCTUTYTa. Pe3yibra-
TBI UCCIICAOBAHUSI MOT'YT OBITh UCIIOJIB30BaHbI [IpaButensctBoM PO, MunobpHayku PO mis ¢popmuposa-
HUS Hay4HO-OOOCHOBAHHBIX IPEJIOKEHUM, CBI3aHHBIX ¢ AUHAMUKON Mep (UHAHCOBO-TIIPaBOBOro odec-
TIEYCHUS] TOCYAapPCTBEHHOM MOANEP)KKH MPOrpaMM pa3BUTHs BhICIIEro oOpa3oBaHus B cyObekTax Poc-
cuiickoit @enepanuu B cBs3U ¢ peanuzanueii o0HosiaeHHON Koncturymu Poccniickoit @enepanum.

Kniouesble ciaoBa: Koncturyius P®, Oromxer, Hajor, Beiciiee 00pa3oBaHUE, HCTOUHUK J10-
X071, GPUHAaHCHPOBaHKE, TOCYAapPCTBEHHAS TOAIEPIKKA

KondukT nHTepecoB. ABTOPHI 3asBIAIOT 00 OTCYTCTBHU KOH(IMKTa HHTEPECOB.

HNudopmanus o puHancupoBanun. CtaThs NOATOTOBICHA HAa 0ocHOBaHMHM OTYeTa O BBINOJ-
vennn HUP mo TocynapctBennoMy 3amanuio Ne AAAA-A20-120092390100-5 (MuHHCTEPCTBO BBIC-
mero odpasoBaHus 1 Hayku Poccuiickoit @eneparun).

Jlama nocmynnenus 8 peoaxyuio: 20 dexabps 2020 a.
Jama npunamus k neuamu: 15 ausaps 2021 2.

JJist uuTHpoBaHus:

Bracenxo H.A., 3unxosckuti C.5., I'ponux U.A. CoBepIIEHCTBOBaHHUE MEp 10 Pa3BUTHIO
(bMHAHCOBO-TIPaBOBOTO 00ECIICUCHHUS TOCYJAPCTBEHHOM ITOICP)KKU POrpaMM Pa3BUTHS OpraHH-
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Abstract. The RUDN Law Institute research team headed by the Doctor of Sciences, profes-
sor of the Department of Theory of Law and State Nikolay Vlasenko performed an expert and analytical
work for the formation of a package of proposals on measures and law-making initiatives in order to
implement the amendments to the Constitution of the Russian Federation adopted in 2020. The aim was
to assess the need to determine the additional source of income of a constituent of the Russian Federa-
tion for state support for the development programs of higher educational organizations by changing the
system of distribution of tax revenues between federal and regional levels of the budget. The research
team included Sergei Zinkovskiy, Ph.D., associate professor of the Department of Theory of Law and
State, Mikhail Katsarsky, Ph.D., associate professor of the Department of Theory of Law and State, Iri-
na Gronik, Ph.D., assistant professor of the Department of Civil Law and Civil Procedure Law and Pri-
vate International Law, Denis Dobryakov, Irina Chernykh and other specialists of RUDN Law Institute.
The results of the research can be used by the Government of the Russian Federation, the Ministry of
Higher Education and Science of the Russian Federation to form theoretically based proposals related to
the dynamics of financial and legal support for state efforts for programs of higher education organiza-
tions development in Russia on the territories of subjects of the Russian Federation in connection with
the implementation of the amendments to the Constitution of the Russian Federation.
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[Tpunsteie B 2020 rony nonpasku k Koncruryuuu PO obycnosiens! Tpedo-
BaHUSIMM Pa3BUTHUs COBPEMEHHOI'O POCCUMCKOro OOLIECTBA, B TOM YHCIIE HEOOXOAU-
MOCTBIO IIEPECMOTPA PsAfia MEXAHU3MOB TOCYJapPCTBEHHOI'O PEryJIMpOBaHMs TaKHX
BaXHEWIIMX 00JacTeid, Kak 00pa3oBaHUE U HayKa.

B cBsI31 ¢ BbIlIEyKa3aHHBIM U C IEJIBI0 U3yUYE€HUH Mep (PMHAHCOBO-IIPABOBOIO
obecreyeHus: rocy1apcTBEHHON MOJIEP’KKU MPOrpaMM Pa3BUTUSL 00pa30BaTENIbHBIX
opraHu3anuii Beiciero oopasoanus B cyosekrax PO B cBsi3u ¢ npunsateiMu B 2020 ro-
ny nonpaskamu K Konctutynuu Poccun PYJIH Bo mcnonHeHue rocy1apcTBEHHOTO
3a7anus, nHTEpecoB MuHoOpHayku PO mpoBeneHa 3KcIepTHO-aHAIUTHUECKas pabo-
Ta M0 00OCHOBAHUIO MPEATIOKEHUH 0 Mepax U NPaBOTBOPUYECKUX MHUIIMATHUBAX B Iie-
JSIX ONpEeAENeHHsl OMOIHUTEILHOTO UCTOYHUKA J0X0Ja cyObekra PD Ha rocynmap-
CTBEHHYIO MOJICP>KKY IPOrpaMM pa3BUTHUs 00pa30BaTEIbHBIX OpraHU3alUil BbICILIE-
ro oOpa30BaHUs 33 CUET U3MEHEHUS! CUCTEMBI PACIpE/EICHUs HAIOTOBBIX IOCTYILIE-
HUll Mexy (heaepalbHBIMU U PETHOHAIBHBIMU YPOBHIMHU OIOJKETA.

B pamkax skcnepTHO-aHaJIUTHYECKOH paboThl MPOBEJCH JETalbHBINA aHAIN3
HOPMAaTUBHBIX IIPABOBBIX AKTOB M MX IPOEKTOB, IPOrPaMMHBIX JAOKYMEHTOB M HX
MIPOEKTOB, CyAeOHOW MPaKTUKU B 00jacTH (HOPMHUPOBAHUS HCTOYHHUKOB J0XO/0B
cyowsexToB Poccuiickoit denepanmu u pa3BUTHS 00pa30BaTENbHBIX OpraHU3aIN
BBICIIET0 00pa30BaHMsA, a TAK)KE HOPMATHUBHBIX NPABOBBIX AKTOB, PErYJIUPYIOLIUX
CMEeXHBbIe c(hepbl, OKa3bIBAIOLINE BIMSHUE HAa Pa3BUTHE J0XOJ0B OIOIKETOB CYyOBEK-
ToB Poccuiickoit deaepanum 1 pa3Butre 00pa3oBaTeNbHBIX OPraHU3alUid BBICIIETO
00pa3oBaHMsl, JOKTPUHAIBHBIX HCTOYHUKOB M MHBIX MaTepuaios. K 3roii pabore Obl-
JU IIPUBJICYEHBl CIELMATUCTBI MHCTUTYTa 3aKOHONATENBbCTBA U CPABHUTEIIBHOIO
npasoseeHus npu Ilpasurenscree Poccuiickoit @enepanum.

Ha nepBoMm sramne 3ajgaua 3aKiIroyalach B OLIEHKE COCTOSHMS JEHCTBYIOLLETO
3aKOHOJATENbCTBA, aHAJIM3E MOJIOKeHUH 3akoHa Pocculiickoit Denepanun 0 MomnpaBKe
k Koncturyuun Poccuniickoin @enepanuu ot 14.03.2020 r. Ne 1-®K3 «O cosepuieH-
CTBOBAHUH PETyJIHUPOBAHMS OT/IEIBHBIX BOIIPOCOB OPraHU3ALUK M (PYHKIIMOHUPOBAHUS
MyOJIMYHON BJIACTH» B YacCTU BONPOCOB, OTHOCAIIMXCSI K IPAaBOBOMY PETYJIUPOBAHUIO
cep Hayku U 00pa30BaHUs; aHATN3E HOPMATHBHBIX MPABOBBIX aKTOB, OIPEAEIISIONINX
nopsanok 1 GopMel PUHAHCOBOrO oOecredeHHs 00pa30BaTEIbHBIX OpraHU3aIUil BbIC-
1iero oOpa3oBaHusl; IPABOBOTO PEryJIUPOBAHUU JEHEKHBIX CPEICTB, MOIy4aeMbIX 00-
pa30BaTENbHBIMU YUPEXKIECHUAMH BBICILIETO 00pa30BaHUsI OT OKAa3aHUs IJIATHBIX YCIIYT;
KOMIIJIEKCHOM aHaJIM3€ MPAaBOBOI'0 CTATyca MPOrpaMM Pa3BUTHsI 0Opa30BaTEIbHBIX Op-
raHu3alui BhICIIEro 00pa30BaHUs U Mep UX TOCYIapPCTBEHHOM MOIEPKKH.

Ha BTOpOM 3Tane peanu3oBaHa 3ajaya 1O NPaBOBOM MIEHTU(UKAIUN METO-
IWKA 3aKOHOJATEJFHOTO PEryJHPOBaHUS (3aKOHOAATENBHBIX ITOIXOJO0B) CHCTEMBI
pacpesneneHus HaJOroBbIX T0XO0A0B MEXIY (erepaabHbIM U PErHOHAIBHBIMU OOA-
XKeTamu OroKeTHON cuctembl Poccuiickoit denepanuu (Ha mpuMepe chepbl BBICIIIS-
ro oOpa3oBaHus), B TOM YHCJE ONPEAEICHHIO METOJOJIOTUYECKHX MPUHIIUIIOB U3Me-
HEHUS CUCTEMbI Paclpe]esieHHsl HAJOTOBBIX MOCTYIJIEHHH Mexnay (eaepaabHbIMU
U pernoHalbHBIMU YpPOBHAMHU Orojxkera. [IpoBeneH aHanu3 HOPMATUBHBIX MIPABOBBIX
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aKTOB, PETYJIHMPYIOIMX OOMMN MOPsSIOK (OPMHPOBAHUS JOXOAOB CyOBeKkTOoB Poc-
cuiickoil denepauuu U KpUTepueB MX pacxoioBaHus. McciaenoBaHO 3aKOHOJATEINb-
CTBO, PEeryJHUpYIOIIee CHUCTEMY paclpellesieHHs] HaJOTOBBIX JIOXOJIOB MEXay Qene-
paJIbHBIM U PETUOHATILHBIMU OIO/IKETAMH.

Pe3ynbraTom TpeThero u mocieayromero 3TarnoB 3a/laHusl SBUJIOCH 000CHOBA-
HUE HEOOXOJMMOCTH ONpEAEIICHUS JOMOJIHUTEFHOTO HCTOYHUKA JOXOJ0B CyObeKTa
Poccuiickoii denepanmy Ha TOCYIApCTBEHHYIO MOICPIKKY ITPOrpaMM pa3BUTHST 00pa-
30BaTEJIbHBIX OPraHU3allMil BHICIIETO 00pa30BaHus B CBs3U C NMpUHATHIME B 2020 romy
nornpaBkamu Kk Koncrutymmu Poccuiickoii @enepannu, HaIMUusi OCHOBHBIX MpoOieM
rOCyJapCTBEHHOM MOJAEP)KKM HPOrpaMM pa3BUTUSL 0Opa30BATENbHBIX OpraHU3aLUi
BhIcIIero oopa3oBanus 10 2020 roaa, a Takke CBSI3b MEKAY BBISIBICHHBIMH TpOOIIC-
MamH 1 puHATHIMA B 2020 rogy nomnpaBkaMyu U OOHOBJICHHEM KOHCTUTYLMOHHOIO 3a-
KOHozarenbcTBa Poccun.

BeiBosiaMu aHanmMTHYECKON paboThI IBUJIOCH 00OCHOBAHKE HAIIPABIEHUN U CTPYK-
TYpBI BO3MOHBIX M PEKOMEHIYEMbIX U3MEHEHU CUCTEMBI pacIIpeIeIeHUs] HaJIOTOBBIX
MOCTYIJICHUH MEXTy (enepalbHbIMU M PETHOHAIBLHBIMU YPOBHSMHU OrOJKETa ISt
OTIpeIeNICHNs JTOTIOTHUTENIFHOTO MCTOYHWKA J0Xoaa cyObekra Poccuiickont Denepa-
MU Ha TOCYTAPCTBEHHYIO TIOJICP’KKY TPOTPaMM pa3BUTHS 00pa30BaTEIbHBIX OpTraHy-
3alui BhICIIIETO0 00pa30BaHUs B CBS3U ¢ MpUHATHIMU B 2020 roxy monpaBkamu k KoH-
crutyuun Poccuiickoit denepanyu, a Takxke CO3JaHUE CUCTEMbI KOHKPETHBIX MPEIIo-
KEHUI 00 N3MEHEeHHNH JEHCTBYIOIIETO 3aKkoHoIaTenbeTBa Poccuiickoit deneparmm st
OTIpeJIeNIeHUs JIOMOJIHUTENIFHOIO UCTOYHMKA J0Xxojaa cyobekra Poccuiickoir ®enepa-
LMY Ha TOCYIApPCTBEHHYIO NMOJIEP’KKY MPOrpaMM pa3BUTHsL 00pa30BaTeNbHBIX OpraHu-
3alui BBICIIErO 00pa30BaHMA 33 CUET M3MEHEHUS CUCTEMBbI paclpeieieHUs] HaJIOTOBBIX
MOCTYTIJICHUH MEXAY (PeepalbHBIMUA U PETUOHAIBHBIMUA YPOBHSIMH OIODKETA.

NTOroBbIM pe3ynbTaToM SKCHEPTHO-AHATMTUYECKON pabOThI SIBUJICS IOATO-
TOBJICHHBII Ha OCHOBE IMPOBEJICHHOTO AHAIMTUYIECKOTO MCCIICOBAHMUS HAYUHBIA OTUET,
COZIep KaNTiii KOMIUIEKCHBIA aHAJIN3 HOPMATHUBHBIX TPABOBBIX aKTOB, PETYIUPYIOMIAX
Mepbl (PHAHCOBO-TIPABOBOTO 00ECTIEUEHHs TOCYIaPCTBEHHON IMOIICPKKU MPOTrpaMm
pa3BuTHS 00pa30BaTENFHBIX OpPraHM3alMii BBICIIET0 00pa3oBaHUs B cyObekTax Poc-
cuiickori denepanuu, 000CHOBaHHE HEOOXOAUMOCTH OIPEIETICHUS TOTIOTHUTEILHOTO
HCTOYHHKA JI0X0J0B cyObekTa Poccuiickoit denepany Ha rocylapCTBEHHYIO IMOJ-
JIep KKy MPOrpaMM Pa3BUTHS 00pa30BaTENIbHBIX OpPraHU3aIMi BBICIIETO 0Opa3oBaHUs
U 000CHOBaHHWE HATPABJICHUH U CTPYKTYPbl BOBMOXKHBIX U PEKOMEHIyEMbIX U3MEHE-
HUI CUCTEMBI pacIpeesieHHsI HAJIOTOBBIX MOCTYIUICHUH Mexy (emeparbHbIMU U pe-
THOHAJILHBIMU YPOBHSIMHU OOJDKETa ISl ONPENENICHHUsS JTOTOJHUTEIFHOTO MCTOYHHKA
noxoma cyonekra Poccuiickoit denepanyn Ha TOCyIapCTBEHHYIO TOICPIKKY IIPO-
rpaMM pa3BUTH 00pa30BaTENIbHBIX OPraHU3AIMI BBICILIETO 0OPa30BAHUS B CBSI3H C TIPH-
HaTeiMU B 2020 romy monpaskamu Kk Korcturynuu Poccuiickoii @enepanum.

B pesynbrare npoBeAEHHOTO UCCIEAOBAHUSA U SKCIEPTHOTO aHajlu3a HOpMa-
TUBHOM NpaBOBOil Oa3bl MO HANPaBIECHUAM, 0003HAYECHHBIM B TEXHUYECKOM 3aJaHUH,
ObUTH BBISBIICHBI OCHOBHBIC TEHJIEHIMHU B c(hepe ToCyIapCTBEHHOTO PEryIupOBaHUS
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Haykd ¥ oOpa3oBanuu B Poccuiickoit @enepanum, a Takke MpoBeaeHa UIeHTH(DUKA-
LMl METOAMKH 3aKOHO/ATEIbHOIO PEryJIMPOBaHMs CUCTEMbI paclpeaesieHUs] Haloro-
BBIX JIOXOJIOB MEXIy (eaepalbHbIM M PErHOHAIBHBIMHU OrokeTamu Poccuiickoit
®enepanyu B chepe HAyku U 00pa30BaHUsA. DTO MO3BOJIWIO CHOPMYIHPOBATH Clie-
JYIOIIIHE BBIBOJIBI:

1) pa3BuTHE POCCHICKON HAYKH MOIYYHIO KOHCTUTYIHOHHYIO MOICPIKKY
B BUJE 4eThipex crareil KoHctuTynmu, uTo 00yCcliaBIuBaeT JaIbHEHITYI0O KOHKPETH-
3aIMI0 KOHCTUTYIIMOHHBIX HOPM B TIOJIOKEHHUSAX PsAa 3aKOHOMATENBHBIX aKTOB,
B MEPBYIO Ouepeb B MOJOXKEHUAX HOBOW pelakuuu (enepaabHOro KOHCTUTYIIMOH-
Horo 3akoHa o IIpaBurenbctBe Poccuiickoir denepannu, BKIOYas KOPPEKTUPOBKY
®deaepanbHoro 3akoHa ot 23 aBrycta 1996 r. No 127-®3 «O Hayke U TOCYAapCTBEH-
HOM Hay4YHO-TEXHHUYECKOH MOJMTHUKE», a TAaK)Ke MOJOKEHUH OI0KETHOTO M HAJOro-
BOT'0 KOJIEKCOB, 3aTPAaruBalOLINX BOMPOCHI HAYKH, TEXHOJOTUI U MHHOBAIMI B Hay4-
HO-TEXHHYECKOI1 cepe;

2) @epepanbhblii 3akoH oT 29.12.2012 1. Ne 273-®3 «O06 obpa3oBaHuu
B Poccuiickoit denepauum» — cUCTEMOOOpaA3yrOIUIl akT B cucTeMe 00pa30BaHUS
B II€JIOM U aKT, yCTAHABJIMBAIOIIMIA OCHOBHI PETYJIUPOBAHMS CHCTEMBI BBICIIIETO 00pa-
3oBaHus B Poccuiickoit @enepanun. CymecTBEeHHBIMU HefocTaTkaMu denepaibHOro
3akoHa Ne 127-®3 «O06 obOpa3oBanuu B Poccuiickoit denepamnum» SBISIOTCS 00JTb-
110€ KOJIMYECTBO JIEKJIAPATUBHBIX HOPM, a TAKXKE HECOIJIACOBAHHOCTh €r0 HOPM C IO-
JIOKEHUSIMH aKTOB OOIIEOTPACIEBOrO 3aKOHOJATEIbCTBA, KOTOPOE YaCTO HE YUHUTHI-
BaeT crenuuKy OTHOIIEHUH B 00sacTh Hayku. HOpMbl JaHHOTO akTa mepecraiu co-
OTBETCTBOBATh peaIbHbIM MOTPEOHOCTSIM cepbl HAYKH M MHHOBALMA M COBPEMEH-
HBIM CTaHJapTaM IMPaBOBOTO PETYJIMPOBAHHWSA, B YaCTHOCTH, MPABOBOM CTATyC JIMIL,
3aHUMAIOIIUXCS HAYYHOU JIE€ATEIbHOCTHIO, HO HE SBIISIOIUXCS COTPYIHUKAMU Hayd-
HBIX OpraHu3aluii, B HaCTOAILEE BpEMs HE ONPE/IEIICH;

3) B HacTosIee BpeMsi HaOJF0IaeTCsl TEHACHIHS, CBSI3aHHAs C JabHEHIIINM
MPaBOBBIM O(OPMIICHHEM WHCTHTYTa WHTETPAIMH HAYKH W BBICIIETO OOpa30BaHUS;
MPEANPUHUMAIOTCS MEPBI M0 CO3/IaHUIO JOMOJIHUTENIBHBIX FapaHTUH, MO3BOJISIOIIMX
o0ecreynTh MpaBo IpakJaH Ha BBICIIEE 00pa30BaHME; CO3MAIOTCS HOBBIE MEXaHH3-
MBI, HEOOXOIUMBIE B YCJIOBHUSX IIIOOANH3AalMU ¥ MHTETPAIlMU TOCYJapCTB, BKIIOYAs
MUTpalUI0 o0ydaromuxcsi U paboded CUJIbl; CHCTEMa BBICIIErO 00pa30BaHUS HE
OCTaeTcsi B CTOPOHE OT OOMIEPOCCUHUCKHUX MPOIECCOB (HAaIpUMeEp, CHCTEMaTH3aIUs
00s13aTeNbHBIX TPEOOBAHUH SBISETCS OJHUM M3 DJIEMEHTOB TaKOTO SBJICHUS, KaK «pe-
TYJSTOpPHAs THWIHOTHHAY);

4) 3akonomarenbcTBO Poccuiickoit Denepanun npearycMaTpHBacT BOZMOXK-
HOCTh (DYHKIIHOHMPOBAHUS KaK FOCYJapCTBEHHBIX (MYHHUIUIMAIBHBIX), TAK U HETOCY-
JApCTBEHHBIX 00pa30BaTENbHBIX OpPTraHU3AIMi, NEHCTBYIOINX B OpPraHMU3aMOHHO-
MPaBOBBIX (hopMax, MPEeTyCMOTPEHHBIX I HEKOMMEPUECKUX opraHuzanuid. OgHako
ct. 8 denepanpHoro 3akoHa «O0 oOpaszoBanuu B Poccuiickoit denepanun» HE 3a-
KpEIUISeT CIEeNUANbHOE TOJHOMOYHE OPTaHOB T'OCYJApCTBEHHOHM BIACTH CyOBEKTOB
Poccuiickoii @eaeparuu no co3gaHui0 00pa30BaTEIbHBIX OPraHU3alni BBICIIETO 00-
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pa3oBaHUsA, YTO BOBCE HE O3HAYAET OTCYTCTBHE Y CyOBeKTOB Poccuiickoit @enepanuu
TaKoro npasa. B HacTosIee BpeMs HEpEIEHHBIMHU Ul OpraHU3aluil BeICIIEro o0pa-
30BaHMs SABJIIIOTCA CIIEAYIOIINE TIPOOIEMBL:

a) CyLIECTBEHHAsl pa3HHMLla MEXAYy KOHCTHUTYLIMOHHO M 3aKOHOAATEJIBHO
YCTQHOBJICHHBIMH HOpPMaMH B oOylacTM 0Opa3oBaHMs U peaJbHbIMU
BO3MOXKHOCTSIMM UX pPealu3aluu Ul KaXJ0ro rpaxaaHuHa Poccuii-
ckoit denepanumy;

0) BOIPOC O 3aKOHOATEIILHOM 3aKPETICHUH MTPABOBOTO CTaTyca HayYHBIX
OpraHu3alyii B By3aX OCTA€TCSl OTKPBITHIM;

B) HEOOXOAMMOCTb MOJAU(UIIMPOBAHUS TOPSAAKA OLIEHUBAHHS yCIOBUH 10-
roBOpa BO3ME3HOTO OKa3aHUs 00pa30BaTEIbHBIX YCIYT, KOTOpPbIE BY3
IIPEJOCTABIISAET NOTPEOUTEIIIO;

I') Ha HOPMaTUBHOM YPOBHE B Ipouecce (JOpMUPOBaHUsI TOCYJAPCTBEHHOIO
3a71aHMs HUKAK HE OTPaXXEHO ydacTue padoTozaaTesneil U UX 00beANHEHUH;

5) coBMmelieHre BHIOB (pMHAHCUPOBAHMS BBICIIET0 0Opa3oBaHus (4 Moje-
) B Oonpleil creneHu oOecredar (UHAHCOBYIO YCTOWYHMBOCTH 00pa30BaTENbHOMN
opranm3anuu: 1) rocymapcTBeHHoe (uHAaHCHpOBaHUE; 2) (UHAHCUPOBAHHUE 32 CYUET
miatel 3a oOydeHue; 3) uvacTHoe ¢uHaHCUpoBaHHE ((UHAHCHUPOBAHME 3a CUET
CPENICTB Pa3InYHBIX (POHIOB, YACTHBIX HHBECTOPOB U T.I1.); 4) COTPYTHUIECTBO MEIK-
Iy By3aMH M peajbHbIM ceKTopoM. Kpome Toro, (¢puHaHCHpPOBaHHE YUpEKIECHUUN
BBICHIETO NPO(ECCHOHANBHOTO 00pa30BaHMsl JOKHO OCYLIECTBIATHCS TaKXKe C yue-
TOM BBIJICJICHHBIX JOIOJIHUTENBHBIX CPEICTB OIO/HKETOB OFOKETHOW CHUCTEMBI, Ha
peaM3anuio HAIMOHAIBHBIX MPOTPaMM W CBS3aHHBIX C HUMHU TMOANPOTPaMM, 3aTpa-
THBAIONIMX Cepy 00pa3oBaHus;

6) MOXHO BBIACIHUTH CICAYIOIINE MPOOIeMbl (DUHAHCHPOBAHUS 00Opa3oBa-
TEJbHBIX OpraHu3aLuil:

— 00JIBII0€ KOJIMYECTBO AKTOB, UMEIOLIMX Pa3HYH0 OTPACIIEBYIO NPUHA[-
JIE)KHOCTh, TEM HE MEHEE, He JIeNaoT MpoLelypy (PMHAaHCUPOBAHUS 00-
pa30BaTENIbHBIX OPraHU3ALNN IPO3PAYHOIL;

— LeHTpanu3anys (UHAHCOBBIX PECYpPCOB MPHUBOAUT K OBICTPON CMeHe
rOCyZIapCTBEHHBIX IPUOPUTETOB, & TAaKXKE OTTOKY CPEACTB OT PETUO-
HaJIbHBIX 00pa30BaTEIbHBIX OPTaHU3ALMIA;

— HEJOCTaTOYHOE TOCYAapCTBEHHOE (PUHAHCHUPOBAHHE KOMIICHCHUPYETCS
MHCTPYMEHTAMH, CO3JAIOIIMMHU BO3MOXHOCTH NPHUBJICYEHUS YACTHBIX
CPEICTB, ONHAKO I MX 3(PQeKTUBHOI peanmusauuu TpedyeTcs -
TEJBHOE BPEMs U CTAOUJIbHBIE SKOHOMHUYECKHUE YCIIOBHS;

7) mporpaMma pa3BUTHS 00pa30BaTEIFHON OPTaHH3AIUH BBICTYIIACT OTHUM
13 BUJI0B HHHOBAIIMOHHBIX YNPABICHUYECKUX UHCTPYMEHTOB MOJEPUPOBAHUS OTIEIb-
HBIX COLIMAJIBHBIX MHCTUTYTOB, KJIFOUEBBIMU 3a/ladaMH KOTOPOTO SIBJISIOTCS MPOTHO-
3MpPOBaHUE BO3MOKHBIX HETaTUBHBIX PHCKOB ()YHKIIMOHUPOBAHHS U pa3paboTKa Me-
XaHU3MOB UX MPEOAOJECHHUS, a TaKXKe pallMOHAJIBbHOE paclpeiesieHue MaTepuaabHO-
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TEXHUYECKUX, WHPPACTPYKTYPHBIX, KaJPOBBIX, (PMHAHCOBBIX PECYpCOB ISl JIOCTHU-
JKCHHUs 3asBJIICHHBIX Llened. JlaHHas mporpaMma OXBaThIBA€T BCE ACMEKTHI (PyHKIHO-
HUPOBaHUSl OpraHM3allMd — OOpa30BaTEIbHYI0, HAYYHYI0, HOPMAaTUBHYIO, MaTepU-
AIbHO-TEXHUYECKYIO, XO3SHUCTBEHHYIO IEATEIHHOCTh — B KOHTEKCTE JOJITOCPOYHOTO
IUTAHUPOBAHUS U MOJICIMPOBAHMSI KOHEYHOTO (JKEJIaeMOro) pe3yJibTaTa u pa3padarsl-
BAeTCs HapsIy ¢ 00pa3oBaTENbHBIMU MPOTPAMMAaMHU, YY€OHBIMU IJIAHAMH W HHBIMU
MPOTPaMMHBIMH TOKYMEHTaMH TI0 OTACIIbHBIM HAMPaBICHUAM JIEATEIHHOCTH 00pa30-
BaTeIbHON OpraHM3anuu. BaXHbIM TpeOOBaHHWEM K pa3paldOTKe MPOrpaMM Pa3BUTHS
00pa3oBaTEeNbHBIX OpPraHU3alMii BhICHIETO O0pa30BaHMs SBISETCS HEOOXOIUMOCTD
COTJIACOBAHUA TAHHBIX MPOTrpaMM ¢ POCCUICKOI akaieMuEN HayK;

8) mporpaMma pa3BHTHS M TOCYIApPCTBEHHOE 3aJaHUC SBIISIFOTCS BayKHEH-
IIMMH JOKYMEHTaMH, ONpPEeeNSomuMu (GyHKIIMOHUPOBAHUE O0pa30BaTEIbHBIX Op-
raHu3aluii, UMeT (PUHAHCOBO-00eCHEUUTENbHOE HANOIHEHHE, CIOCOOCTBYIOT 3(-
(eKTUBHOMY U CTaOWIBHOMY (YHKIIMOHHUPOBAHUIO CUCTEMbI 00pa30BaHUs U peallu-
3alMy KOHCTUTYIIMOHHO FapaHTUPOBAHHBIX 00Pa30BaTEIbHBIX MTPAB IPaKIaH;

9) B X0/€ MPOBEICHHOTO UCCIICOBAHMUS BBISBICHBI KOJUTU3UH B OTHOIICHUH
MTOJIXOJIOB K OMPEIETICHUI0 HAIOTOBBIX JIOXOJI0B MEXIy HOpMamMH BIOKETHOTO KO-
nexca u Hanorosoro xozxekca Poccmiickoit denepanuu, 3T0 UMEET 3HAYEHUE B TOM
YHCIIe NP OIPENEICHUH TOMOJIHUTENBHOIO HCTOYHUKA JOXO0J0B cyObekTa Poccuii-
ckoil Pexepay Ha MOAJEPKKY MPOrpaMM Pa3BUTHs 00pa30oBaTENbHBIX OpraHu3a-
Ui BBICIIETO 00pa30BaHus;

10) rmaBHasi OCOOCHHOCTh METOJMKH 3aKOHOJATEILHOTO PETYJIMPOBAHUS CH-
CTEMbI pacrpeiesieHUs] HaJIOrOBbIX J1I0X0J0B MEXKIY (elepaibHbIMU U PETUOHATIBHBI-
Mu OropKeTamMu OroKkeTHOU cucteMbl Poccuiickot denepannu 3akiodaeTcs B EH-
Tpan3aluu OOoJbIIeH YacTH NOCTYIUICHUH OT HAJIOTOB B (pe/iepalibHbIN OrOJUKET, B TOM
yucie 3auncnenuun cpeacts HIC, sBisiromiemMcsi caMbiM BBICOKOIOXOJHBIM HUCTOYHU-
KOM, KOTOpBIE TIOTOM HAIPABJISIFOTCS B TOM YHCIIEe M HAa ()MHAHCHPOBAHUE PACXOJIOB
(denepanpHOro OMOKETA TIO TPEACTABICHUIO MOTanuid cyobektam Poccuiickoit De-
Jiepaliy Ha BEIpAaBHUBAHKE YPOBHS MX OIO/DKETHON 00eCIIe4eHHOCTH;

11) meTonuka 3aKOHOAATEIHHOTO PEryJUpOBaHUs (3aKOHOAATEIBHBIX IOJI-
XOZIOB) CUCTEMBI pacTpe/IeICHUs] HAIOTOBBIX JI0XO0/I0B MEXIY (enepatbHbIM U Peru-
OoHaNbHBIMU Oro/keTaMu Poccuiickoit denepannu ociokHeHa OTCYTCTBUEM €IMHOTO
(enepanbHOro 3aKOHA, YCTaHABJIMBAIOIIETO HOPMATHBBI 3aYUCIICHUSI HAJIOTOBBIX J0-
XOZI0B B O10/KeThI caMoii OropkeTHOH cuctemsl Poccuiickoit denepanuu. B Hactos-
miee BpeMsi TaKue HOPMATHBBI 3aKPETUISIOTCS Ha MIOCTOSHHOM OCHOBE HopMamu broj-
XKeTHOro Konmekca Poccuiickoit denepannn, Ha BPEMEHHON OCHOBE TEKYIIUM OFOJI-
JKETHBIM 3aKOHO/IaTENILCTBOM, B 4acTHOCTH, B 2020 1. ®enepansHbiM 3akoHOM «O (e-
nepabHOoM Oropkete Ha 2020 rox u tutaHoBbId nieproa 2021 u 2022 romoB», a Takke
OeaepanbubiM 3akoHOM Ne 345-D3, denepanpabiM 3aKk0oHOM Ne 409-D3, Denepaib-
HbIM 3aKOHOM Ne 263-D3. D10 yCHOXKHIET METOAUKY 3aKOHOAATEIbHOIO PEryJnpo-
BaHMSI CUCTEMBI pacHpeaeeHNs] HaJIOTOBBIX TOXOJ0B MEX/IY YPOBHSAMH OIOKETHOM
cucreMbl Poccuiickoit @enepanuu, nenas ee MEHEE IPO3PAYHON;

346 PEIIEH3MN. HAYYHBIE ®OPYMBbI



Vlasenko N.A. et al. RUDN Journal of Law. 2021. 25 (1), 340-349

12) pacmpezeneHue HAJIOTOBBIX JOXOJOB MEXAY (eaepalbHbIM U perho-
HaJIbHBIMU OIOJ’KE€TaMU TOCyJapcTBa HE 3aBHCUT OT CQep JKU3HEAEATEIIbLHOCTH 00-
IIeCTBA U FOCYJapCcTBa M HE CBA3aHO C HUMM, B TOM 4HCIIe cO chepoil BeIcIIero oopa-
30BaHUs, YTO 00YCIOBIECHO MPUHIIMIIOM O0IIEro (COBOKYITHOTO) OKPBITHS PACXO/I0B.
OO0pa3oBaresibHble OpraHU3allli BBICIIEr0 00pa30BaHUs SBIISIOTCS HAJIOTrOILIATENb-
IMKamMu (TJIaTenbiuKaMu cOopoB). YIiaueHHbIe UMU B COOTBETCTBUH ¢ HamoroBsim
koznekcoMm Poccuiickoit @enepanuy HaIOru U cOOPBI aKKyMYJIHUPYIOTCS B OIOKETax
OrOJKETHOW CHCTEMBI TOCYAApPCTBA B OOIEM MOPS/IKE, ITOCIE YEro U3 BCEH COBOKYII-
HOCTHU OIOKETHBIX JTOXOJI0B HAINPABISIOTCS Ha (PMHAHCHPOBAHHE PACXOIHBIX 00s13a-
TEJILCTB MyOIMYHO-TIPABOBBIX 00pa30BaHuUil, BKIIOUasi pacxosl Ha (MHAHCHUPOBAHUE
cdepbl BBICIIIETO 00pa30BaHUs;

13) orcyTcTBHE BO3MOXKHOCTH AJisl CYOBEKTOB (eaepanuu Hanpsmy ¢u-
HaHCUPOBATh U3 PETHOHAIBLHOIO OOAXKETa MPOrpaMMbl Pa3BUTUS 00OPa30BaTENIbHBIX
OpraHu3aluii BBICIIET0 00pa30BaHUs, OJUNHEHHBIX (hefiepabHOMY BEIOMCTBY ((u-
HAaHCUPOBAaHHUE OCYILECTBIISETCS B 3aBUCHUMOCTU OT BEJOMCTBEHHOM IpPHUHAIJIEKHO-
CTH 00pa3zoBaTeNbHBIX oOpranu3anuii). HopMbl OIOKETHOTO 3aKOHOJATENbCTBA —
MIPUHIAI TIOABEIOMCTBEHHOCTH PacxoJ0B OIO/PKETOB, HOPMBI 3aKOHa 00 0Opa3oBa-
HUM — KOHTPOJIbHBIE HU(DPHI MIpUeMa PACHpPEIEISIOTCS MEeXAy 00pa30BaTeNbHBIMHU
OpraHu3alMsIMU 110 Pe3yJbTaTaM IMyOJIMYHOTO KOHKYpCa U MO COTJIaCOBaHMIO C TOCY-
JApPCTBEHHBIMM OpPraHaMy MM OpraHaMHM MECTHOTO CaMOYIIPABJICHUS, BBIIOJHSIO-
MMy QYHKIHUW UX ydpeauTenend (A7 rocy1apCTBEHHBIX WIM MYyHUIUNAIBHBIX Op-
TaHU3alU, OCYIECTBISAIOIINX 00Pa30BaTENIbHYIO AEATENbHOCTD);

14) orcyTcTBME UETKMX IIOKa3aTeledl pe3yJbTaTUBHOCTH MCIIOJIb30BAHUS
OIO/DKETHBIX CPEACTB (OLEHKM KauecTBa IPEIOCTABIEHHs T'OCYNApCTBEHHBIX YCIYT,
OKa3bIBa€MbIX 00pa30BaTEIbHBIMU OPTaHU3ALUSIMHU BBICIIET0 0Opa30BaHuUs) BIEUYET OT-
CYTCTBHE YETKUX IOKa3aTesel BBINOJIHEHHS I'OCYJapCTBEHHOIO 3a/laHUsl HAa OKa3aHUe
TaKUX yCIyT, COOTBETCTBEHHO, HESICHbIE KPUTEPHUHU MPEIOCTABICHUs OI0/PKETHOTO (u-
HAHCUPOBAHUS, TaK Kak 3(h()eKTUBHOCTh 00pa30BaTEIbHOM OPraHM3aIMU BIMSCT HA €€
PEUTHHT B pacrpefeseHuH KOHTPOJIBHBIX Hudp npuema. BozMmoxkHoe pemieHue: mnpu-
HATHE Ha (elepalbHOM M PErHOHAIFHOM YPOBHE JIMOO NMpUHATHE HA (enepalbHOM
YPOBHE C YYETOM PErHOHAIBbHOU crieln(UKN (HYHKIHOHHUPOBAHHUS 00pa30BaTEIbHBIX
OpraHM3aliii BBICIIEro 0Opa30BaHMsl KPUTEPUEB OLIEHKU BBIIIOJIHEHUS T'OCYNapCTBEH-
HOT'O 33JJaHus U MCIOJIb30BaHUs IPEJOCTABICHHBIX B €0 paMKaX JIEHEXKHBIX CPE/ICTB;

15) cBsI3b MeXy BBISBICHHBIMH MpoOieMamMu U npHHIThIMA B 2020 roay mo-
npaBkaMu K Koncturynuu Poccuiickoit @enepanuy MpociIeKuBacTes B LESIX Tocyaap-
CTBEHHOW mporpammsl «PazBute o0pazoBaHMs» (Ha OCHOBE KOTOPOW M MPOUCXOAUT
B OCHOBHOM (PMHAHCHpOBaHUE MPOrpamMM pa3BUTHs BY30B), cpeq KOTOPBIX BOCITUTAHHE
TAPMOHMYHO PAa3BUTON M COLMAIBHO OTBETCTBEHHOW JIMYHOCTH HA OCHOBE J[yXOBHO-
HPAaBCTBEHHBIX LIEHHOCTEW HaponoB Poccuiickoli denepanny, HCTOPUIECKUX U HALMO-
HaJIbHO-KYJIbTYPHBIX TPAJUIHMH, KOTOPOE 00ECIIEYNBACTCS B TOM YHCIIE YHCICHHOCTHIO
00y4aroImuXcsl, BOBICUYECHHBIX B JICSATEILHOCTh OOIIECTBEHHBIX OOBEAWHEHUH Ha Oasze
00pa30BaTeNIbHBIX OpraHM3aluil o0ILIero o0pa3oBaHus, CPEAHEr0 U BBICILIErO Ipodec-
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CHOHAJILHOTO 00pa3oBaHMs. AHAIOTHYHASI CBSI3b MEXIY BBIIBICHHBIMH IPOOIEeMaMu
u npuHATEIMU B 2020 rogy monpaBkamu o mpodiieMax (PMHAHCUPOBAHUS POTPAMM Pas-
ButHsa BY30B npocnexuBaercss uepe3 nomHomouns [IpaBurensctBa PO no obecneue-
HUIO FOCYJAPCTBEHHON MOJJIEPKKU KYJIBTYPbl U COXPAHEHUIO KaK KyJIBTYPHOIO Hacje-
JMsl OOLLETOCYAaPCTBEHHOIO 3HAU€HUs1, TaK U KyJIbTYpHOT0 Hacieaus HapoaoB Poccuii-
ckoii deneparyiv, KOTOpbIe MOTYT OBITh MEPEaHbl OpraHaM UCTIOJHUTEIBHOW BIACTH
cyOBekToB (eneparyi B cooTBeTcTBHM O CT. 43, 44 ®K3 ot 17.12.1997 Ne 2-®K3
(pen. ot 28.12.2016) «O IlpaBurensctBe Poccuiickoit Deneparimy;

16) i COBEpUICHCTBOBAHUS MEKOIO/DKETHBIX OTHOIICHHH HAa PErvOHAIIb-
HOM YpPOBHE HEOOXOAMMO MPOpadOTaTh MEPhI, HANPaBICHHBIE HA TOBBILIICHUE TPE-
CKa3yeMOCTH MPEJOCTABICHHUSI MEKOIOKETHBIX TpaHC()EPTOB MECTHBIM OIOKETaM.
[Ipennaraercst BBECTU CPOK YTBEpXKICHUS paclpeseNeHus He mosaHee 15 ¢eppans
B OTHOLUEHUM MHBIX MEXKOIOKETHBIX TPAHC(HEPTOB C OTIACIbHBIMU MCKIIOUEHUSIMU;
YCTQHOBUTH IPEJieNIbHbIE 00BEMbI HEPACTIPEIEICHHBIX PE3EPBOB JIJIs1 MHBIX MEKOI0I-
XKeTHBIX TpaHchepToB (5% Ha nepBslil roa miaaHoBoro nepuona, 10 % Ha BTopoii roj
IUIAHOBOT'O MIEPUOJIa); YCTAHOBUTH TpeOOBaHUE O 3aKIFOUYEHUM COIJIAIIEHUH O Mpeao-
CTaBJICHUU CYOCHIUI W MHBIX MEKOIO/DKETHBIX TpaHC(EpPTOB HA CPOK HE MEHEE CPO-
Ka, Ha KOTOPBIM YTBEPKIAEHO paclpeAeiieHUe; BBECTH IIPEAEIIBbHBIN CPOK MOAMUCAHUS
COTJIAIIEHUH MO CYOCHIUSM U MHBIM MEXOIOKETHBIM TPaHC(PEPTOB MECTHBIM OrOJ-
xetam — 10 15 depans;

17) pacumpenue MOJIHOMOYHI CYOBEKTOB (befepaliii B CBSI3H C MPUHSITHEM
nonpaBok kK Koncrurymun P® o3Hayaer pacmmpeHue OOJKETHBIX MOJTHOMOYUHN
CyOBEKTOB, COOTBETCTBEHHO, UX PACXOJHBIX 00s3aT€IbCTB, YTO MOOYKIAEeT K HEOO-
XOZAMMOCTH TOUCKA JOMOJHUTEIbHBIX HICTOUHUKOB J0X0/1a;

18) rocynapcTBeHHbBIE aCCHTHOBAHHS MO-IIPEKHEMY OCTAIOTCSI OCHOBHBIM HC-
TOYHMKOM (PMHAHCHPOBAHHUS BhICIIET0 oOpa3oBanus B Poccuiickoit @eneparuy, U B Kpat-
KOCPOYHOH TIEPCIIEKTHBE 3TO B JIM m3MeHHTCs. [1o 3Toif mpuanHe Ooiee akTyaabHBIM
Ha JIaHHOM JTalle BHJUTCS COBEPIIEHCTBOBAHHUE CIIOKUBILEICS I'OCYAapCTBEHHOW CH-
cTeMbl (PMHAHCHPOBAHUSI BBICIIET0 00Pa30BaHMs, B TOM YHUCIE U NP TIOMOIIH TIepepac-
TpeIeNICHUs HaJIOTOBBIX TIOCTYTUICHUI MEXK/Ty OI0/PKETaMU Pa3IMYHBIX YPOBHEH.

Wtoru, HayuHble peKOMEHAAINH, 3aKOHOJATeIbHbIE MPEIOKEHNS MOTYT CO-
CTaBJIATh OCHOBY (POPMHUPOBAHUS HAYYHO-OOOCHOBAHHBIX MPEATIOKEHUMN, CBSI3aHHBIX
C pa3BuUTHEM Mep (PMHAHCOBO-TIIPABOBOTO 00ECHICUEHHsI FOCYIapCTBEHHOM MOMIEPKKH
MPOrpaMM pa3BUTHs 00pa30BaTEIbHBIX OPTaHNU3ALNN BBICIIETO 00pa30BaHUS B CyOb-
extax Poccuiickoil @enepanuu B cBs3u ¢ npuHATHIMA B 2020 roay mompaBkamu
k Konctutynuu Poccniickoit denepanun.
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