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AnHoTanus. IlocBsiieHo aHaTU3y MPAaBOBOTO PErVIAMEHTHUPOBAHMS IPOIle-
JIyphbl pacCMOTPEHHs CHOPOB TpeTelckuMu cynamu PecmyOmuku Tamkuku-
crad. [lan komMeHTapuii conepxanuio 3akoHa PecryOmmkm Tamxukucran
«O Tpereiickux cymax» ot 5 suBapst 2008 r. Ne 344. [IpencrasieH noapoo-
HBIH TOCTaTEHHBII KOMMEHTAPUN MON0KEHUH BBIIIEYKa3aHHOTO 3aKOHA, He-
MOCPEACTBEHHO PETYIHUPYIOLMIETO MPOLECC Pa3pelIeHHs] Copa TPETEUCKUM
cynoM. [ToMHMMO OCHOBHBIX BOIPOCOB, CBSI3aHHBIX C UCKOBBIM 3asIBICHUEM,
OXapaKTEepH30BaHbI JOTOJHUTEIbHbIE TPEOOBAHUS K MCKOBOMY 3asIBICHHIO,
KOTOpBIE DPErMaMEHTHUPYIOTCS MpaBHIaMH TPETEHCKOro pa30HpaTenbeTBa.
IIpoBeneH KOMIUIEKCHBIM aHAIM3 MIPOLENYPHI IPEACTABICHUS OT3bIBA HA UC-
KOBO€ 3asBiieHHe. [IporIuIFoCTpUpOBaHbl BOIPOCHI, KACAIOMIMEC KOMIIETEH-
LUU TPETEHCKOTo cyaa. ABTOp KOHCTaTUPYET, YTO 3TO ABISAETCA BaXKHON HO-
BallMel KOMMEHTHPYEMOTO 3aKOHA, ITOCKOJIBKY B MPEXHEM 3aKOHO/IATENbCT-
Be KOMIIETEHIIUS TPETEHCKOro cyjaa He paccMarpuBaiack. OTAeIbHOE MECTO
OTBEZICHO OIPE/ICICHHUIO MPABIII TPETEHCKOro pa3oupaTesibCTBa, S3bIKY Tpe-
Teiickoro pa3oupaTenbcTBa, KOHPUACHIMAIBHOCTH TPETEHCKOro pasoupa-
TesbeTBa. OXapakTepr30BaHbl 0COOCHHOCTH NPUMEHEHUS 00eCIeYNTENbHBIX
Mep. PaccMoTpeHsl nponeaypa npeacTaBIeHHs T0Ka3aTeIbCTB, a TAKKE 0CO-
OEHHOCTH Y4acTHsl CTOPOH B 3acelaHuM Tperelckoro cyna. [Ipoanamusmpo-
BaHa MpOLEAypa HAa3HAYECHUS U MpEeACTaBICHUs 3KcrepTusbl. Kpome Ttoro,
0XapaKTEPU30BAaHO PETryJIMPOBAHUE BEICHUS MPOTOKONA 3aCENaHUs TPETei-
ckoro cyna. Takxe oOpalieHo BHUMaHNE HA 3aNpeT KaOalbHBIX yCIOBUH MH-
POBOTO COTJIALICHUS [JIs IFOOOH M3 CTOPOH.

KuaroueBnie cioBa: PecniyOimka TamkuKiCTaH; apOUTpak; TPETEHCKUH CyI;
TpeTeicKoe pa3dupaTeIbCTBO CIIOPOB; HICKOBOE 3asBIICHHE; TOKA3aTEIBCTBA
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Hamu nccnenoBaHo NMpaBOBOE PETyIMPOBAHHUE MPOLETYPBI PACCMOTpE-
HUS CIIOPOB TPETEHCKUMHU CyJaMH, HEMOCPEACTBEHHO OT IEPBOM 110 IO-
ciaenHel craauu. HecoMHEHHO, 4TO B Hacrosliee BpeMs B COBPEMEHHOM
MHUpEe TpEeTeHCKHEe CyAbl LIMPOKO PacHpOCTpaHEHbl B cdepe paspelieHus
HSKOHOMUYECKUX CHOpPOB. Tperelickoe pa3OupaTreabCTBO CHOPOB SBIISETCS
aJIbTEPHATUBOM TOCYJapCTBEHHOW IOCTHLMU. ApPOUTPaXH MpPeICTaBIAIOT
co00¥ HETOCYHapCTBEHHBIC HE3aBUCHMBIE OpraHu3aluu. TpeTerickue CyIsl
HE BXOJST B COCTaB CyJIeOHOM BJIACTH M MOATOMY HE BXOJAT B CyAEOHYIO
cuctemy PecriyOnuku Tamxukucras.

Tpereiickoe pazbuparenbcTBo ciopoB B PecnyOmuke TamkukucTan pe-
ryaupyertcst 3akoHoM «O Tperelickux cynax» oT 5 suBaps 2008 r. Ne 344
(manee 3akoH), BCTYNUBUIMM B 3akoHHYI0 cwiy 1 ampens 2008 r. HyxHo
YIOMSIHYTh, YTO TIPY CO3JaHUU U pa3padOTKe JaHHOTO 3aKOHA MPUMEHSIICS
OTIBIT U HapabOTKU POCCUNCKOM MPaBOBOW CUCTEMBI. Psii BompocoB TpeTeii-
CKOro pa3z0uparenbcTBa CIOPOB PETyIMPYETCs 3aKOHOAATeNbCTBOM Pec-
nyOnuku TaJKMKUCTaH aHaJOTMYHO C POCCUHCKUM 3aKOHOIaTELCTBOM.

OcHOBHOH cTajgueil paspeleHus: cropa TPETEUCKUM CYJIOM SIBIISETCS
TpeTeiickoe pa30upaTenbCTBO, KOTOPOE peryiupyercs riaBoi 5 3aKoHa.

PaccmotpuM BoOmpOCHI, CBSI3aHHBIE C UCKOBBIM 3asiBIeHHUEM (CTaThs 16
3akoHa). MckoBoe 3asiBiIeHuUE, I/1€ YKa3bIBAIOTCS TPEOOBaHUs, HAIpaBIseTCs
B TPETEUCKUI CyJl CO CTOPOHBI MCTHA. TpeTercKuil Cyl, B CBOIO O4Yepelp,
HaIpaBJII€T OTBETUMKY KOIMIO MCKOBOrO 3asBieHUs. VIckoBoe 3asBieHHe
COZICPXKHT B ceOe CIenyrolre COCTaBHBIE YacTH, TaKHE KakK: JlaTa 3asBie-
HUs; HAMMEHOBAHHE CTOPOH, MX IOPUAWYECKHE PEKBU3UTHI; TpeOOBaHHUs
UCTIa U 000CHOBaHME TPEOOBAHMUS; JOKA3aTENbCTBA, TOITBEPKIAOIIUE OC-
HOBAHUS MCKOBBIX TpeOOBaHMM; LleHa MCKa; MepeueHb NMpuiIaraeMbix K Hc-
KOBOMY 3asIBJICHHIO JOKYMEHTOB M UHBIX MaTEPUaJIOB.

Hcreny mubo ero mpeacTaBUTENb MOAMMUCHIBAET CBOE MCKOBOE 3asiBJE-
Hue. Ilpu moamucanuu 3asBiICHUS] NPEICTABUTENIEM IOCIEIHUN JOKEH
IIPEIOCTABUTH ONPEECIICHHBIN JOKYMEHT, IOATBEPKAAIOLINI TOJTHOMOYUSI.

3aKOH TO3BOJISET JOIOJHUTEIBHBIC TPeOOBaHMS K MCKOBOMY 3asiBIIe-
HUIO, KOTOpPbIE PErJaMEeHTUPYIOTCS MpaBUIIaMU TpeTelcKoro pasouparensb-
ctBa. Hanpumep, cratbs 29 pernmamenta Tpereiickoro cyna npu Toproso-
npomsblieHHoH nanate PecryOnuku Tamkukuctan TpeOyeT BMecTe C HC-
KOBBIM 3asIBJICHUEM MPUIOKUTH CIEAYIOLUINE JOKYMEHTBI, TAKUE KaK: KOMHUs
TpeTeiCcKOro coriameHus Ju00 HHON JOKYMEHT, CoJiepKalluil TpeTelcKyto
OTOBOPKY; BCE HEOOXOAMMBIE JOKYMEHTHI, MOATBEPKAAIOIINE OOCTOATEb-
CTBa, Ha KOTOPBIX OCHOBBIBAETCS UCKOBOE TpeOOBaHUE; JOKA3aTEIbCTBA YII-
JaThl PETUCTPALIMOHHOIO U TpeTeicKoro cOOpoB.
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[TpoBenem aHanu3 mpoueaypbl MPEICTaBICHHUs OT3bIBA HA MCKOBOE 3a-
aprnenue (ctatbst 17 3akona). [IpeacraBnenue oT3pIBa Ha UCKOBOE 3asiBIie-
HUC SABJIACTCS MPAaBOM OTBCTUHKA, 4 HC 00513aHHOCTBIO. HOTOMy OTBCTUYHUK
CaMOCTOSITENIbHO TMPUHUMAET pElIeHHE O MPEICTaBICHUU OT3bIBA MU He-
npencrapieHnd. [lomaraem, 94To OTBET Ha HCKOBOE 3asBJICHHUE 3HAYUTEIHHO
yCcKopsieT paccMoTpeHue aena. OTBET Ha HMCKOBOE 3asBICHUE IO3BOJISET
NpEaABAPUTCIIBHO OMPEACIUTEL MMO3UIHUIO OTBETUMKA IO BOZHHUKIIEMY CIIOPY
U YCTaHOBUTH HEOOXOIMMbBIE BOMPOCHI K BBIICHEHHUIO B MPOIIECCE 3aceIaHus
TpeTeicKoro cyaa. 3aKoH OMpEeNsieT, YTO OT3hIB Ha MCKOBOE 3asBIICHHE
HAIpaBIIETCS OJHOBPEMEHHO B aJpec HMCTLA U B TpeTeiickuit cyn. Ecnu
CPOK IMPEACTABJICHHA OT3bIBAa HC PCTIIAMCHTHUPOBAH, TO OT3bIB JJOJI’KCH OBITH
MpeJICTaBJIeH J0 MepBoro 3acenanus. Kak mpaBuiio, TpeTelckue coriarie-
HUs OO PErIaMEeHTHl MOCTOSHHO JEHCTBYIOIIUX TPETEHCKUX CYIOB CO-
JepKaT yKa3aHWs Ha CPOK MPEICTABJICHUS OT3bIBA HA MCKOBOE 3asBIICHUE,
KOTOPBIH MpUeMIIeM sl CTOPOH criopa. [locneaaue Takke UMEIOT paBo Ha
M3MEHEHHE WM JIOTIOJHEHHE MCKOBBIX TPeOOBaHUN U BO3PaKEHUN MPOTUB
HCKa. HpeI[CTaBJ'IeHI/Ie JOIMOJIHUTCIIBHBIX MAaTCPUAJIOB TAKIKC ABJIACTCA IIpa-
BOM CTODPOH.

Taxxke CJICOYCT YIIOMAHYTBH, UTO €CJIM OTBCTUUK HC MPCACTABUII OT3bLIB
Ha UCKOBOE 3asBJICHUE, TO 3TO HE SBIJISAETCS MPU3HAHUEM TPeOOBaHHM HCTLA
N HC ABJACTCA MPECIATCTBUCM IJII paCCMOTPCHUSA UCKaA.

BmecTe ¢ OT36IBOM OTBETYMK MOXKET MPEIbSIBUTH BCTPEUHBIN UCK, MPOLIE-
Jlypa MpeIbsBICHUST KOTOPOTO MOIPOOHO perynupyetcs (ctaths 18 3akoHa).

Berpeunslit ik MOKET OBITh MPEABIBICH, €CIIU UMEETCSI B3aUMOCBSI3b
MEXIy TpeOOBaHHEM HCTIA U BCTPEYHBIM TpeOOBaHMEM, IpHYeM TpeOoBa-
HUS JIOJDKHBI BXOJUTH B KOMIIETEHIIUIO TPETEHCKOTo cyaa. BeTpeuHslii uck
MPEIbABISCTCS Ha JII0O0OOH CTaaWH TPETEHCKOro pa3OuparenscTBa, HO HE
MO37HEE BhIHECEHUS pelieHus. TpeGoBaHus K COAEPKAHUIO BCTPEYHOTO HC-
Ka aHaJOTUYHBI TPEOOBAHUSAM K COJIEPKAaHUIO UCKOBOTO 3asBiIeHUs. Bo3pa-
JKEHUS IPOTHB BCTPEYHOT'O UCKA SBISIOTCS IPABOM OTBETUHKA.

OTBETYHMK TaK)Ke MMEET MPABO HA 3a4eT BCTPEYHOI'O MCKOBOTO TPeOO-
BaHUs, €CIIM CTOPOHBI HE JOTOBOPHIIUCH 00 HHOM.

3aK0oH periaMeHTHPYET MPOIECC MOJYUYEHUsI TOKYMEHTOB M HWHBIX Ma-
TEepHasoB, HEOOXOAUMBIX ISl pa3OuparenbcTBa cropa (crtaths 19 3akoHa).
[TocnmeaHre HANIPABIISIOTCS CTOPOHAM B COTVIACOBAHHOM HMH IMOPSIIKE, TI0
azipecam, yKa3aHHBIM caMHMHM cTopoHamH. Kak mpaBuio, agpecoM Hampas-
JICHUA JOKYMCHTOB IPU3HACTCA IMOCICAHEC MCCTO HAXOXKIACHUA HOpHUANYC-
CKOro Juia Jubo mocjeHee MECTO KHUTeNbCTBa (uznueckoro yuuna. OT-
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IIPABJICHUS TPU3HAIOTCS MOJYYEHHBIMHM B JICHb UX JOCTaBKH, BHE 3aBHCH-
MOCTH, HAXOAUTCS WM HET 110 TOMY aJIpecy aapecar.

BaxxHoe 3HaueHHE MMEIOT BONPOCHI KOMIIETEHLIMHM TPETEHCKOro cyna
(crathst 20 3akoHa). DTO sABIsAETCA BaXXHOH HOBalMeld KOMMEHTHPYEMOTO
3aKOHA, MOCKOJIbKY B IPEXKHEM 3aKOHOJATEIbCTBE KOMIIETEHLIUS TpeTeil-
CKOro cyla He paccMmarpuBaiach. OOBbEKTHBHAs HEOOXOJUMOCTb PELICHUs
JAHHOTO BOIIPOCA COCTOUT B PEAJIHHOM COOJIOACHUH IMOJIBEIOMCTBEHHOCTH
CIIOPOB B COOTBETCTBHMHM C JCHCTBYIOIIUM IPOLECCYATbHBIM 3aKOHONATENb-
CTBOM; OOecreueHue peanus3aiy coaepKaHus TPETEHCKOro COTalleHus.

Heo0xoauMocTh BBISICHEHHSI HAIMYMS KOMIIETEHIIMM TPETeHCcKoro cyaa
BO3HUKAET Ka)/bIil pa3, KOr/la CTOPOHA TPETEHCKOro corjiameHus: ooparia-
€TCsl K HeMy 3a 3amuToi. IIpu 3ToM npeamMeToM paccMOTpPEHUS! TPETEUCKO-
ro CyJa CTaHOBSITCS TPU CAMOCTOSATENBHBIX BOIPOCA, TaKWE KakK: JIIOOBIC
BO3Pa)KEHUSI OTHOCHUTEJIBHO HAJIMYMUSA WIN JEHCTBUTEIBHOCTH TPETEHCKOIO
CorJallleHus; Kpyr CIOPOB, OTHECEHHBIX K KOMIIETEHIIUN TPETEUCKOIO Cy1a;
co0uTro/IeHNe MPEesIOB KOMIIETEHIIUU TPETEHCKUX CYI0B.

[IpencraBnsercs, 4TO TPETEUCKUM CyJl BIIpaBE NIPU3HATH HAJIMYNE CBOEH
KOMIIETEHIIMM UCKJIIOUYUTEIHHO B OTHOILEHUM TE€X CIIOPOB, KOTOpPbIE ObUIN
COTJIACOBAaHBI CTOPOHAMH B TpeTEHCKOM cornamennu. Heodxomumo orpe-
JIEIUTh «TPETEHCKOE COIJIAlIEHHE KaK OCHOBaHME MEpEeAaun Cropa Ha pac-
CMOTpEHHUE TPETEHUCKOI0 CyAa, KOTOPOE U ONPENENsIieT paMK1 KOMIIETEHLIUN
Tpeteiickoro cyna» [1, ¢. 317]. Ilpunstue k cBoOeMy NpPOU3BOJICTBY TPETEH-
CKHUM CYJIOM CIIOPOB, COJIEPKAIINXCS B MICKOBOM 3asiBJICHUU, BHIXOSIINX 32
Ipesiesbl TPETENCKOTO COTJIAIIEHHs, CBA3aHO C BOJICU3bABICHUEM OTBETUM-
ka. Ecnu mocnenHuii He BO3pa)kaeT, TO TPETEHUCKHUM CyJ MOXKET NpPU3HATh
CBOI0 KOMIIETEHLIUIO.

CropoHaM TPETEMCKOro pa3dHMpaTesbCTBA JIaHO IMPABO 3asIBHTH 00 OT-
CYTCTBUM y TPETEMCKOro cyna KOMIETEHLUH pa30uparenbcTBa CIIOPOB 0
Hayaja paccMoTpeHus nena. Kpome Toro, y’e HENOCPEICTBEHHO B XOJH€
pa3buparenbCcTBa cropa, CTOPOHbI UMEIOT IIPAaBO Ha 3asBJICHUE O MpPEBbIIIe-
HUU I[IOJIHOMOYUH coOcTaBOM apOutpaxa. IlpeBbllieHHEM NOTHOMOYUN
MOKHO CUMTATh PaCCMOTPEHUE BOIIPOCA, JIEKALIETO BHE KOMIIETEHLIUU Tpe-
TEUCKOro cyja. B MaHHOM CcUTyallMM TPETEUCKHH CyJ OTKJIAAbIBAECT WU
NPUOCTAHABIMBAET Pa3doUpaTEIbCTBO JIeJla M ONpPENesieT CaMOCTOSTENbHO
BOIPOC O COOCTBEHHOW KommeTeHUuu. [Ipu oTCyTCTBUM KOMIETEHLUHU ap-
OUTpPBI BBIHOCAT OINpEJAEICHUE O MPEeKpalleHuu pa30uparesibCcTBa CIOpa.
Pacxonpl TpeTeMCcKOro cyna CTOpOHbI KOMIIEHCUPYIOT B PABHBIX 4acCTsX.
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B 3akonomarensctBe PecmyOmukm TapKuKucTaH HE MPEAyCMOTpEHa
BO3MOXXHOCTh 00KaJlOBaHMsI OMPEEIICHUs TPETEHCKOTO cyJla O CBOEH KOM-
HNEeTEHIINH.

Bomnpocs! 1elcTBUTENBHOCTH, HATUYUS U COOTBETCTBUS 3aKOHOAATEIb-
CTBY TPETEMCKOro COTJallleHus ONpeeseT coctaB Tperelickoro cyna. Co-
OTBETCTBEHHO, TPETEUCKHI Cy]l INOO MPUHUMAET N0 K pa3OupaTensCTBy,
0o oTKa3bIBaeT B 3TOM. [Ipu oTkase B pa30upaTenbCTBE BHIHOCHUTCS MO-
TUBUPOBAHHOE ONPEJIETICHUE, HATIPABIISIEMOE UCTILY.

OtnenpHble MOJOXKEHUS 3aKOHA IOCBALICHBI ONPEAEICHUIO MPaBUI
TpeTelickoro pazouparenscTBa (ctaths 22 3akona). [lociennee ocyuiecTs-
JsieTCsl B COOTBETCTBUM C IPAaBWJIAMHU TOCTOSIHHO AEMCTBYIOLIETO TpeTeil-
ckoro cynaa. Kak mpaBuiio, B pa3dupaTenbCcTBe CIIOpa Y4acTBYIOT CTOPOHBI
WM uX npeacraButenu. [IpaBuia pa3dupaTenbcTBa criopa B pa3oBOM Tpe-
TEWCKOM CyJie yCTaHaBJIMBAIOTCS corjlamieHueM cTopoH. Korma cTopoHsl He
COTJIaCOBAJIM TpaBUjIa TPETEHCKOTro pa3OupaTeabcTBa MO KaKoH-Iubo Mpu-
YUHE, UX ONpPEIEIsieT HEMOCPEICTBEHHO TPETEHCKHM CY .

CornacHo moJIoKEHUsIM 3aKOHa, CTOPOHBI COTIACYIOT MECTO pa3ompa-
TENbCTBA CIIOpPA B Pa30BOM TpeTeiickoM cyze (ctathsa 23 3akoHa). B curya-
IIUY, KOT/1a CTOPOHBI HE JIOCTUIJIM JOTOBOPEHHOCTU O MECTE IMPOBEICHUS
TPETEUCKOro pa30oupaTeNbCcTBa, MOCIEAHEE OMPEENsIeTCs TPETEHCKUM CY-
JIOM C y4eToM 00CTOATENbCTB Aeia. [IoCTOSHHO AeiCTBYOMNN TPETEHCKUM
Cyll MMeeT COOCTBEHHbIE MpaBWJIa O BBIOOpE MecTa TpeTeickoro pasbupa-
TENbCTBA.

3aKOH peryiaupyeT BOMpPOC s3bIKa TPETEHCKOro pa3dupaTenbcTBa (cTa-
Tbst 24 3akona). CTOpPOHBI CIOpa MOTYT JIOTOBOPUTHCS 00 ompenerncHUun
A3bIKa BeJEHUS pazOuparenscTBa cropa. [lpu OTCYyTCTBUHM COTJIacOBaHUS
pa3dupaTenbCcTBO Criopa OyaeT MPOXOANTh Ha TaJKUKCKOM SI3BIKE, TOCYAap-
cTBeHHOM si3bike PecyOnuku Tamkukucran. Eciu matepuansl U TOKyMeH-
ThI COCTaBJIEHBI Ha SI3bIKE, OTJIMUYHOM OT sI3bIKa pa30MpaTesibCcTBa CIopa, TO-
Ir/la OHM MIEPEBOJISATCS Ha SI3BIK pa30upaTenbCcTBa CIopa.

3aKoH mpeaycMaTpuBaeT KOH(PUIEHIUAIBHOCTh TPETEHCKOTo pa3dupa-
TenbcTBa (ctathsa 25 3akoHa). CoctaB apOUTPOB, MPU OTCYTCTBUH COTJIACHS
CTOPOH WJIM MX NPaBOINPEEMHUKOB, HE MMEET IpaBa pasrjallleHusl CBEJe-
HUH, CTaBIIMX M3BECTHBIMH B Mpolecce pasOuparenscTBa cropa. Ilpemy-
CMOTpEH TaKXe€ UMMYHHUTET TPETEUCKUX CyAEH OT AOIpOca B KAUECTBE CBU-
JeTeNs B OTHOIICHWH WHGPOpMAIlMU, KOTOpas CTajla M3BECTHA B MpoIlecce
pa3buparenbcTBa criopa. IHCTUTYT UMMyHUTETa TPETEHCKUX CyJed UMEET
00JIbIIIOE 3HAUYCHUE, TaK KaK CIYXKUT 3alIUTe KOHPUACHIIMATBHBIX CBEICHUN
1o cyiectBy crnopa. CooTBETCTBEHHO, COOIIOAAIOTCS UHTEPECHI CTOPOH OT
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pasrjameHus U MCIOJIb30BaHUA KOH(UIEHIMaNbHOM uHpopmauuu. Bcee
NpaBOOXpaHUTENbHbIe opranbl PecnyOnmuku Tamkukuctan o0s3aHbI yUUTHI-
BaTh M COOJIOATh CBUJETEIILCKUN UMMYHHUTET TPETEHCKUX cyaen. B cioyuae
HEMPaBOMEPHBIX JOIPOCOB M HCIOJIB30BAHMS AABICHWS Ha CBHUICTEIECH —
TPETEUCKUX CYZEH, MOMy4YCHHBbIE ITOKA3aHUs HE UMEIOT JOKA3aTeIbHON CH-
JIbI IO IPUYMHE HAPYLICHHs yCIOBUM HOITyCTUMOCTH JJOKA3aTEIbCTB.

PaccmoTpuM nanee cpoku pazdupaTenbCTBa CIIOPOB TPETEHCKUM CyA0M
(cratbst 25.1 3akoHa). 3aKOH yKa3bIBaeT, UTO CPOK pa3OMpaTesbCcTBa cropa
He JOJDKEH IMPEBBIIIATh AECITH JTHEH ¢ MOMEHTa MOCTyIUIeHHus Hcka. [Ipo-
JUINTh YKa3aHHbIM CPOK MOXHO cienyromum obpazoMm. CTOpoHb! pa3zdupa-
TENIbCTBA CIOpPa MOTYT MPUHTH K COIVIAILIEHUIO O NPOAJIEHUU CPOKa pac-
CMOTpEHUS JieNla He Oosiee yeM Ha JecsATh KaJleHJapHbIX AHed. Eciu HyKHO
IIPOM3BOJCTBO 3KCHEPTU3bI WIM MHOTO PacClieZIOBaHUS, CPOK PACCMOTPEHUS
Jiesia MOXeT ObITh MPOJIEH Ha CPOK BBITOJHEHHS YKAa3aHHBIX MEPOIPUATHH.
BrimeykazanHasi cratbs 3akoHa 00€CIEUMBAET OINEPATUBHOCTH pazOupa-
TesnbeTBa cropa. Cornacumcsi, 4YTo «OJHUM M3 OOLIENPU3HAHHBIX HEOCIIO-
PUMBIX NPEUMYIIECTB PACCMOTPEHHUS Jeia TPETEHUCKUM CyA0M Mepes Cylio-
IIPOM3BOJCTBOM B TOCYJIaPCTBEHHBIX CyJaxX BO BCE BpEMEHA U BO BCEX I'OCY-
JlapCTBaxX MpU3HABAJIACh €r0 OMEPATUBHOCTHY [2, ¢. 176].

3aKoH mpeaycMaTpuBaeT oOecneunTeNbHbIe MEPhl U MOJIHOMOYHUS Tpe-
TEHCKOro cya B UX NpUHATUH (cTaThs 26 3akoHa). Bonpoc o npumeHeHuu
3TUX MEp BO3HMKAET B CBSA3U C HapyLIEHHEM 00s3aHHOCTEH, KOrja UMeroTCs
OCHOBAaHU$, YTO BHIHECEHHBIE PELICHUS HE OYyyT UCHOJHATHCS BOOOILIE WK
UCIIOJIHATHCS YaCTUYHO. BO3MOXHBI NpeHAMEPEHHBIE NEHCTBUS OTBETYM-
Ka, HE MCIOJHMBILErO JOTOBOPHBIX 0053aTENbCTB M0 PACIOPSIKEHUIO UMY-
IIECTBOM, JACHEKHBIMHU CPEACTBAMH U MHBIMM LIEHHOCTSIMH, SBJISIOIIUMUCS
IIPEIMETOM JI0TOBOPA, HAIIPABJIEHHBIE HA MPEAOTBPALLIEHUE UX U3BSITHUS WIIN
oOpaieHus B3bICKaHUs Ha HUX. OUeBUIHO, YTO «HEJOOPOCOBECTHASL CTOPO-
Ha BCETJa MOKET MPEANPUHATh MEPBI JUIsl TOTO, YTOOBI N30eXaTh UCIIOIHE-
HUS pEIIeHUs B MOJIb3Y APYTOM CTOPOHBD [3, c. 104].

3aKOH yCTaHABIIMBAET, UTO MPU HAJIWYUM 3asBICHUS JII0O0OU U3 CTOPOH
TpETeUCKUi Cy1 UIMEET MPaBO PACHIOPSIIUTHCS O IPUHATUN 00ECTIEYUTENIbHBIX
Mep B HEOOXOAMMOM o0beMe. BO3MOKHOCTh MPUMEHEHHUsT 00eCTIeUNTETHHBIX
MEp CYILIECTBYET, €CJIM HHOE HE MPEAYCMOTPEHO B TPETEHCKOM COTJIAILICHUH.
CTOpOHBI B TPETEHCKOM COTJIAIIIEHNH UMEIOT TPAaBO JOTOBOPUTHCS 00 OTCYT-
CTBHUHU BO3MOKHOCTH HCIIOJIb30BAaHMsI 00€CTICUNTENBHBIX MEP.

3asiBIICHUE OJHOW M3 CTOPOH cropa 00 O0ECICUUTENBHBIX MEpax, Kak
NPaBUJIO, COAEPKUT 0OOCHOBAHME, yKa3blBalolllee Ha KOHKPETHbIE 00CTOs-
TENbCTBA, MOATBEPKAAIOIINE HEOOXOIUMOCTh OOECIEUNTENbHBIX MEp, Ta-
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KHEe KaK OOCTOATENIbCTBA CBUIETENBCTBYIOIIEE O HETOOPOCOBECTHOCTH OT-
BETYMKA U BBICOKOI BEPOSITHOCTH HEUCIIOIHEHUS UM PEIICHUs TPETEHCKOro
cyna. Takum 00pa3oM, 3asBUTEIb MIPECTABISET COOTBETCTBYIONIHNE TOKA3a-
TEJIbCTBA, MOATBEPXKIAIOIINE HEOOXOAUMOCTb NPUMEHEHUSI 00eCIeUUTEb-
HBIX Mep.

ObecnednTenbHbIE MEPbl IPUMEHSIOTCSA TOJIBKO MOcie (POPMHUPOBAHUS
Tpereiickoro cyna. CocTaB TPeTEHCKOTo cyjaa BIIpaBe MoTpeOoBaTh OT JIIO-
0011 CTOPOHBI MPEOCTABICHUS HAJIEXKAIIET0 00ECIeUeHHs UCKa B CBA3HU C
TaKUMHU MEPaMH, TO €CTh OH MOXET TPeOOBaTh OINPENEIEHHOTO TIOBEICHHUS
OT CTOpOHBI pazOuparenbcTBa. [IpaBoBas cuia oOecreUUTENbHBIX MEp He
pacrpocTpaHsieTcs Ha TPEThUX JIHII.

Tpeteiickuii cyl UMEET MOJHOMOYHS BBIHECTH OIpPENEICHUE O MPHHS-
TAU oOecneunTeNbHbIX Mep. CTOpoHa pa3dupaTensCTBa Cropa, MPOTUB KO-
TOPOW NPEANPHUHSITHI TaHHBIE MEPbI, 00s13aHa JOOPOBOIBHO UX UCIIOIHUTb.

B cutyauuu HeucnosHEHUsl ONpeneieHusl TpeTelckoro cyaa od obec-
NEYUTENIbHBIX MEpax, 3aMHTEPEeCcOBaHHAsl CTOPOHA BIpaBe OOpPAaTHTHCS He-
MOCPEJICTBEHHO B DKOHOMHYECKHH CyJ 32 TPUHSATHEM OOECIICYHTEIbHBIX
Mep. OTMETHM, 4TO 3aKOHOAATENbCTBO OOJIBIIMHCTBA T'OCYJApCTB, B TOM
yrcne U PecrryOonuku TaKuKUCTaH, «IIpeyCMaTpUBaeT CyAeOHYIO 3aIIUTy
rpaxaanckux mnpasy [4, c. 107], koTopas BKIOYaeT B ceOsl UCIMOIb30BaHUE
00ecreYnTeNbHbIX MEp.

PaccmoTpum nanee npoueaypy NpeicTaBiIeHus! 10Ka3aTeabCTB (CTaThs 27
3akona). CTopoHaMm criopa BMEHEHa OO0S3aHHOCTH JIOKa3bIBaHUS 00CTOS-
TEJIbCTB JIeN1a, KOTOphle OOOCHOBBIBAIOT 3asIBIICHUS U BO3pakeHus. Tpereil-
CKUH CyJ MOXET MOTpeOOBaTh MPEACTABICHUS IOMOTHUTEIBHBIX JOKa3a-
TEJIbCTB, €CIIU, 10 €r0 MHEHUIO, MPEe/ICTaBIEHHbIE JOKa3aTeIbCTBAa HEJOCTa-
TouHBl. CTOPOHBI TPETEHCKOTO pa30MpaTeNbCTBA CIOpa O0S3aHBI JTOKa3bI-
BaTh CBOM TpeOOBaHMs U Bo3pakeHHsl. OLEHKY JJ0Ka3aTeIbCTB OCYIIECTBIIS-
et Tpereickuii cy. «ConepkaHue OIIEHKH JOKAa3aTeIbCTB BKIIIOYAET B ce0s
olpesielIeHne JOMyCTUMOCTH, OTHOCUMOCTH, JTOCTOBEPHOCTH, JOCTaTOYHO-
CTH ¥ B3aMMOCBSI3H BCEH COBOKYITHOCTH JIOKA3aTeIbCTBY |5, ¢. 165].

Bunasl nokazatenscTB B 3aKkoHE He KOHKpeTH3upoBaHbl. Ho B cTathe 58
I'paxxmanckoro mpoieccyanbHOro kojaekca PecnmyOnuku TamKuKucTaH
cratbe 63 Komekca 00 SKOHOMHYECKOM CyAONpOU3BOJCTBE PecryOnuku
TaKUKUCTaH yKa3aHbl OCHOBHBIC BHIBI JJOKA3aTEIBCTB. JTO MUCHMEHHBIE U
BEILIECTBEHHBIE J10KA3aTeNbCTBA, OOBSICHEHHUS CTOPOH M TPEThUX JIMII, 3aKJIIO-
YEHUS HKCTIEPTOB, TTOKA3aHUS CBUICTENICH, ay/THO- M BUICO3AITUCH, UHBIE JI0-
KyMEHTBI U MaTepHaibl. Buabl 10Ka3aTesbCTB, UCIOJIb3YEMbIX CTOPOHAMU B
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TpeTelCKOM pa30HupaTenbCTBE CIIOPOB, aHAJOIMYHBI BUJAM J0Ka3aTelbCTB,
UCITIOJIb3YEMBIX B IPaXKIaHCKOM U 3KOHOMHYECKOM CYJIOIIPOU3BO/ICTBE.

Pernamentupyercss ydyactue CTOPOH B 3ace€JaHUM TPETEHCKOro cyja
(craths 28 3akona). Kak mpaBuio, CTOPOHBI MM UX MPEICTaBUTENN HEMo-
CPEIICTBEHHO YYacTBYIOT B 3acelaHMsX. B 3TUX 1ensx cTOpoHbl 3a0iaro-
BPEMEHHO YBEIOMIISIIOTCS O BpEMEHHU M MECTE 3acefaHus TPETEHCKOro cyaa.
[IpencraBuTenu CTOpPOH Ui MOATBEPKACHHUS CBOUX IOJHOMOYMM mpen-
CTaBIIAIOT JOJDKHBIM 00pa3oM o(opMIIeHHbIE TOBEPEHHOCTU. TpeTeiickuii
Cyl 00si3aH mepeaarh CTOPOHE KOMHU JOKYMEHTOB M MHYIO WH(POPMAIHIO,
MEPEIaHHYI0 EMY JAPYTrOM CTOPOHOM.

3aKOHOM TaK)K€ YETKO OrOBApUBAETCS 3aKpBITHIM Xapakrep pa3oupa-
TEJIbCTBA CIIOPOB, €CJIM CTOPOHBI HE IOTOBOPHIUCH 00 MHOM B TpeTeiickoM
corniameHuu. Kpome Toro, oroBapuBaeTcsi MpeNOCTaBICHUE PAaBHBIX BO3-
MOKHOCTEHW CTOpPOHAaM JJIs 3alUThl CBOUX IPAB U UHTEPECOB, YTO OTPAXKAET
IIPUHLINI PABHOIIPABUS CTOPOH.

3aKOH TaKKe YKa3bIBa€T IOCIEICTBUS HENPEICTaBICHHUS CTOPOHAMU
JIOKYMEHTOB M MHBIX MaTE€pUaJIOB, WU HESIBKH CTOPOH (cTaThs 29 3akoHa).
Beleyka3zaHHoe He NPEMATCTBYET NMPOBEJCHUIO pa3duparTeabcTBa Cropa U
BbIHECEHUIO pelieHusl. Ho CTOpOHBI HOKHBI ObITh HaJJIekKaIlUM 00pa3oM
YBEIOMJIEHBI O BPEMEHHU U MECTE 3acefaHusl TpeTeiickoro cyaa. Taxxke npu-
YUHBI HETPEACTABICHUS TOKYMEHTOB M HESIBKH CTOPOH JIOJKHBI OBITH TPH-
3HaHbI TPETEUCKUM CYZOM HEYBAKUTEJIBbHBIMU. ECM cTOpOHA TpeTencKoro
pa3buparenbpcTBa COOOUTIIIA O TOM, YTO HE CMOXKET NMPUHUMAThH y4acThe B
paccMOTPEHMH Jieia 10 YBAXKUTEIbHON NpUYHHE, TpeTeiickoe pa3douparesb-
CTBO JOJDKHO OBITH OTJIOXKEHO Ha BpeMs, HEOOXOIMMOE Jis YCTpPaHEHHUs
BO3HUKILIUX NPENSATCTBUIA.

PaccMoTpuM nanee peryinumpoBaHu€ NMpoOLETYypbl Ha3HAYEHHs] U IPEJ-
cTaBieHMs 3KcnepTussl (cTaths 30 3akoHa). 3aKIIOYEHHE SKCIIepTa SBISET-
Csl JI0Ka3aTeIbCTBOM M HCIIOJIb3YETCS B IpOLECCe TPEeTEeWcKoro pasOupa-
TENbCTBA CIOPOB. TpeTelcKkuil cya UMEET MPaBO BBIHECTH OINPENEICHUE, B
KOTOPOM 0053aTh OIpPENEICHHYIO CTOPOHY BBINOJHUTH IKcHepTusy. Bos-
MOKHO BO3HHUKHOBEHHE BOIIPOCOB, [UIS pa3pellieHuss KOTOPbIX TpeOyroTcs
CHeIMaJIbHbIE 3HAaHUS, KOTOPbIE HAJIMYECTBYIOT Y 3KCIEPTOB. 3aKOH HE per-
JaMEHTUPYET ACUCTBUS Cyla IIPU HEUCIIOJIHEHUM ONPEICIICHUS O IPOBEe-
HUW SKCHEepTU3bl. [IaHHBIM BOIPOC, IO MHEHUIO 3aKOHOAATENS, PEIIacTCs
PErIaMEHTOM IIOCTOSIHHO JEHCTBYIOLIETO TPETEUCKOro CyJa WIM TpeTei-
CKHM CyJIbel (CyAbsIMU) pa30BOT0 TPETEHUCKOTO Cy/Ia.
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ITpouenypa oTBOAA 3KCIEpTa TOKE HE INPOINHCaHA B 3aKoHe. /laHHas
IIpoLeaypa yCTaHABIUBAECTCS PEIVIAMEHTOM IOCTOSIHHO JEHCTBYIOIIErO Tpe-
TENCKOro CyJia WM COTJIallIEHUEM CTOPOH.

3aKOH IpenyCcMaTpUBAET BEACHHE NPOTOKOJIA 3aCENaHUS TPETEHCKOIo
cyna (cratbs 31 3akona). [IpoTokoa BeeTcst TOJIBKO B TOM CUTyallUd, KOT/Aa
OH IPEIyCMOTPEH COIIAIIEHUEM CTOPOH WM DPETJIAMEHTOM TPETEHCKOIo
cyna. [Ipencrasisiercs, 4To npoleaypa BeAeHUs IPOTOKOJIA 3aCEIaHus Tpe-
TEHCKOTo CyJa sBJIIETCA AMCIO3UTUBHON. OHa JaeT CTOpOHaM IpaBO MC-
M10JIb30BaTh IPOTOKOJI, HO HE O0S3bIBAET 3TO J€1AaTh.

OO0s3aHHOCTD BEJCHUSI MPOTOKOJIA BO3JIAraeTcsl Ha CeKperaps TpeTei-
CKOT0 paz0OupatenscTBa. Eciam cekpeTapp OTCYTCTBYET, TO TPETEHCKUE CY-
JbM MMEIOT MpaBo Ha M30paHue cekperaps U3 cBoero cocrasa. Ilpencena-
TEJIb COCTaBa TPETEHCKOTO Cy1a HE MOYKET UCTIOTHSTH (DYHKIIMH CEKPETaps.

3aKOHOAATENb PETIAMEHTHPYET COJEp’KaHUE MPOTOKoJsa. Takke yka-
3bIBAETCS O0S[3aHHOCTH TPETEHCKHUX Cy/ed, pacCMaTPUBABIINX CIIOP, U CEK-
peTapsi HoAUcaTh MPOTOKOJL.

[IpenycmaTpuBaercss BO3MOXHOCTh O0TBOja cekperaps. Ilpoueaypa ot-
BOJIA OIpPENEIAETCS PErIaMEHTOM TPETEHCKOro CyAa WIN COTJIAIlCeHUEM
ctopoH. Ilpencrasnsercs, 4To OCHOBaHUS JJIsi OTBOJA CEKPETapsl OJIKHBI
OBbITh AHAJIOTUYHBI OCHOBAHMSIM Il OTBOJIa TPETEUCKUX CyAeH.

CTopoHBI TpEeTENCKOro pa3dupaTesbCcTBa CHOpa MUMEIOT MPaBo 3aKIIko-
YUTh MUPOBOE COTJIAIIEHUE Ha JII000W CTaAuM pacCMOTPEHHsI CIOpa 10 BbI-
HeceHus pemeHus (cratbsa 31.1 3akoHa). Ykaxem HeoOXxoaumble TpeOoBa-
HUS K yKa3aHHOMY coranieHuto. [IuceMeHHas ¢popma MUPOBOTO corJialie-
HUSl, HAJIMYME B MUPOBOM COTJIAILIEHUH YCIOBUN MPUMHUPEHUS U MOCIEICT-
BUI €r0 HEUCIIOIHEHHUS.

Kpome Toro, 3axkoHomarens 3anpemiaer kabaabHbIE YCIOBUS MHUPOBOIO
coranleHus Juis mo6oi u3 cropoH. Ho npusHaky kabGaabHOTO COTIallieHus
B 3aKoHe He nponucanbl. OYEeBUIHO, TAHHBIN BOMPOC PEIIAETCS HEMOCPE/I-
CTBEHHO TPETEUCKHUM CYIOM.

Tpereiickuil Cyn BBIHOCUT ONpEAeNieHHUs 00 yTBEPKICHUM TOJDKHBIM
00pa3oM O(OPMIIEHHOTO MHUPOBOIO COIJIAIIEHUs. Takxke MpeaycMOTpeHa
Ipouenypa pasbsICHEHUS TPETEUCKUM CyJOM YCJIOBHM M IOCIEACTBUH 3a-
KJIIOYEHHOTO MHPOBOTO COTJIAIlIeHHs, O 4YeM Oepercs paclucka y CTOPOH
cropa, KOTOpyo IPHOOILAI0T K MaTepraiaM Jena.
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Abstract. The work is devoted to the analysis of legal regulation of the dis-
putes consideration procedure by arbitration courts in the Republic of Tajiki-
stan. We comment on the content of the Law of the Republic of Tajikistan
“On Arbitration Courts” dated January 5, 2008 no. 344. We provide an item-
ized commentary on the provisions of the above-mentioned law, which di-
rectly regulates the dispute resolution process by the arbitration court. In ad-
dition to the main issues related to the statement of claim, other requirements
for the statement of claim are described, which are regulated by the arbitra-
tion rules. We carry out a comprehensive analysis of the procedure for sub-
mitting feedback on the statement of claim. We illustrate issues related to the
competence of the arbitration court. We note that this is an important innova-
tion of commented law, since the previous legislation did not consider the
competence of the arbitration court. We assign a separate place to the defini-
tion of the arbitration rules, the arbitration language, and the arbitration con-
fidentiality. We assign a separate place to the definition of the arbitral pro-
ceedings rules, the arbitral proceedings language, and the arbitral proceedings
confidentiality. The features of applying interim measures are described. We
consider the procedure for presenting evidence, as well as the features of the
parties' participation in the arbitration court. We analyze the procedure for the
appointment and submission of expertise. In addition, the regulation of the
meeting protocol of the arbitration court is described. Attention is also drawn
to the prohibition of bonded terms of the settlement agreement for any of the

parties.

Keywords: Republic of Tajikistan; arbitration; arbitration court; arbitral dis-

pute resolution; statement of claim; evidence
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